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Letter dated 20 June 1995 from the Ambassador of India, together with
Written Statement of the Government of India




MOST URGENT TeL o-sZlZ

NO: HAG/POL/443/2/95 June 20, 1995

%,,M Gy, -

As you are aware, the UN General Assembly Resolution
No.. 49/75 K requested the International Court of Justice for
an advisory opinion on the legality of the threat or use of
nuclear weapons.

2. 1 am enclosing with this letter a 7-pages submission
by India relating to this subject.

3. Furthermore, I alsoc encleose herewith a counter-
memorial on the WHO resolution relating to the request for

an advisory opinion of the International Court of Justice on
the legality of nuclear weapons.

4. I understand that the last date for the submission of
these documents is 20th June 1995 and accordingly these are
being sent to Your Excellency on a most urgent basis.

Please accept, Excellency, +the assurances of my
highest consideration.

YQurs sincerely,

) s

{ I.P. Khosla )

H.E. Mr. Eduardo Valencia-Ospina
Registrar

International Court of Justice
Peace Palace

2517 KJ THE HAGUE




Status of Ruclear Weapons in International Law:
Beoyest for advisory opinion of tha
International Court of Justice.

The questicn whether nuclear weapons could be
lawfully used in an arped conflict is resulated by
interpational law, and in particular the law of armed
con?licts and by principles of interpational humanitarian law.
Under international law, use of force is prohibited in
international relations. The prohibition contained in Article
2(4) of the UN Charter is so conprehensive and fundamental
as tc be regarded as a jus cogens or an obligation of an
apzolute character. On the basis of this principle it
appears clear that ans usze of nuclear weapons as a measure of -
use cf force t0 promote national policy objectives would be
unlawful.

Most propoenenta of use of forece, without denying the
absalute character of the obhligation contained in Article
2(4), contend that use of force by way of exercise of an
inherent right of self-defence, which is preserved and
protected under Article 51 of the U8 Charter is
admiasible. However, the content and the circumstances
under which the right of self-defence ¢ould ba exerciaed is
spegified in the UN Charter itself and is related amecifieally
.only to an “armed mttack™ in the first instance. Tha same
has to be reported soon theresfter to the Security Council
and ls subjent to its right to take appropriate steps under
. Chapter VII upon & determination of the exiztence of a
threat tc peace, breach of peace, or an aaot ¢f agsressiocn.

: It ia further agreed that any use of force in
self-defence haz $0 pe preportional to the means and ends
involved or to the original wrongful uses of force.
Moreover, the right of self-defence is to be regarded as a
Provisional measure or a remedy and hence az scon as other
Deans Or measures became available, the resort to
self-defence thrcugh use of force has to cease.

Even though an opinion is expressed that the reference to
inherent right of self-defence in Article 51 provides the
bazls Zfor States 1o undertake a rreventive acticon in
self-defence in the form of sell-preservation thix, according
io* a pore prevalent view, is not supporsable. According to
the prevalling view that the qualification of the right of
self-defence by the word “ipherent” in Article 5! serves only
%0 emphasise that the right is avallable to every State
regardless oI whether 1t 1is a UN rember or not. Further,
according to this view, the fundamental purpose of the UN
Charter is To restrict the use of force by 3tates to the
UTMBOST £XTtaent necesSsSary, EKeeping in view Article 1(1) and Para




7 of the Preamble of the UK Charter. { See Encyclopaedia of
Public International Law, Max Planck Insatitute, ¥o0l.4(NK-2),
Rorth Holland Pub. Co.. P.272.).

It 1s even suggested that where one State preannounces an
arned attack against anothar State, a hardly conceivable
practice, preventive self-defence would be lawful!

In view of the above and given the strict limitations on
the npon-use of force and the right of self-defence, 1t is
our view that use of nucleer weapons in any armed conflict as
a Ifirst attack would be uniarful under interpnational law.

The question then for copsideration is whether the use
of nuclear weapons would be lawful as a measure of reprisal
or retaliastion if the same is used by an adversary in
the £firat instance. Reprisals or retallatlion under
international law are also governed by certaln specific
principles. First, reprisals tp be valid angd admissible could
only be taken in response to a prior delict or wronzful act
by a State. Second, such reprisals must remain within
resasonable bounds of proportionality to the effect
created by the original wrongful act. However. reprisals
could not involve acts which are malup in se such ss certain
viclations of human rights, certasin breaches aof the laws of
war and rules in the nature of jus cogen=sx, that is to say
obligations of an absolute character coarclianece with
which is not dependent on corresponcding compliance by
others but i3 requiaite in 3sll gcircumstances unless under
stress of literal vis wmajor (see G. Fitemaurioe, General
Prinoiplesa of International Las, Volume P2 Hasue Recueil Des
Cours (1867-11), Pages 119-120).

In ‘other words, a nuclear wespon could not be

used by way of reprisal against anocther State 1f that
State did not commit any wrongful act or delict involving use
of force, SHecond, when a Btate ccmmits such a wrongful
act or delict, the use of force Dy way of reprisal
would have to be proportionete and as such 4if the wronsgful
act did not involve the use of a nucliear weapon, the
reprisal could also not involve the use of a nuclear weapon.

Third, even where a wrongful act invelved the use of
a nuclear weapon the reprisal action cannot involve use of a
nuclear weapon without viclating ceritain fusndapental
Principles of humanitarian law. In this sense, prohibition of
the use of a nuclear weapon in an argped conflict is an
absclute one, compliance with which is not dependent on
corresponding compliance by others but is a requisite in all
clrcumstances,

Ir view of the atove, usec of nuclear weapons even by way




¢! reprisal or retaliation, appecars to be unlawful.

In any case, 1f the wrongful use of forece in the first
instance did not involve the usme of nuclear weapons,
it is bayond doubt that even in response by way of retaliation
States do ndot have the right to use nuclear weapons
because of their special gquality as weapons of mass
destruction. It is also ¢lear further that any wrongful act
not involving use ¢f force &t all under international law
could net be redressed or attenpted to be mert with any use of
force with or without invelving Ruclear weapeons.

This brings us to the question as +o the legality of
the use of nuclear weapons in an armed conflict on the ground
that it i3 open as a measure of last resort under 1limitad
conditions as a a;atter of military necessity. A  basic
principle of the law of  armed conflict and
particularly the international humanitarian law, whioh 1is
contained in Article 22 of the Hague Convention IV(1887)
states that “the right ¢f belligerents tc adopt mecans of
injuring the eneny is not unlimited”. Thelr right in
partioular iz conditioned by Article 23 of the Hague
Fegulatione prohibiting the use of poison or poisoned
weapons,; the 1925 Geneve Protocol prohibiting prodectiles,
asphyxiating, poisonous and other gages which
iacidentally srohibits &l=¢ the use o7 weapons which
could cause genetic disorders and illnesa which is likely to
prolong for a considersble amount of time; and by the basic
principle enshrined in the Declaration of S5t. Petersburg
of 1868 prohibiting any weapon “¥hich usglesaly
aggravates the sufferings of disabled men or render their
death inevitable”.

Moreover, the very surpose of interpational
humanitarian law is to forbid "indiscriminate attacks™ anad
¢emand protsction of civiliang., ‘“Indisceriminate attacks’
are generally defined as those that are not directed at any
cingle military objective, those which employ methods or npeans
of combat which capnct be directed at a specific militery
ohjective and those with effects which cannot be limited. 1In
other words, indiscriminate attacks are thoae of a nature
to strike a3 wmilitary object and civilians and civilian
objects without distinction.

In addition to the above, the relationship between
military advantages and the collateral dampage involved
alse determines the legality of use of & weapon or a meathod
of warfare employed. b§ 4 the «collgteral damag=s 1s
excessive 1in  relation to the military advantage, the
attack i= forbidden.




.

Keeping | the abcve considerations in view, it is  easy
tc ¢come to jthe conclusion that the use of nuclear weapons
ir  an armed conflict is unlawful being <conirery to the
conventicnal | as well as customary lnternational law because
suck a use dannot distinguish between the combatants and
nen-conbatanys on the one hand gad could cause excessive
injuries to the combatansts making thelr death inevitable and
cculd =2ven gause widespread and long-term damage which in
scme cases cduld evep resvlt in what is called as a “"nuclear
winter"”.

However| an opposit= view wag expressed by some that

the law of wBr or the humpanitsarian law could not be dzemed to
rohibit the juse of nuolear weapons as that law grew up mostly
only touchinz the old and mere marginal weapons. They
claimed that{nuclear weapong being weadbons o7 modern werfare
ars outeide the scope of such s law. It ia a2ls3c their view

That recent Jttempis to outlaw sobs newer method of warfare
oy implicatiéns did not outlaw the use of nuclear weapons in
&

an arped ¢conflicet. Citing that almost all tateg are argling
the conclusipn of a convention to outlaw the use of nuclear
weaponz in Ah armed ceonflict, it is also argued that in the
absence oI spy suchk coaventlon their yas 1= not srokibited.
In the sams

P Hiroshirm
gach legiti

Snrection the use ©f  2uch nuclesar weapans
and Nagasek!i 12 alzo cited 22 an exanple of
te use.

On the| basis of above arguments, 13 is ceontended “that
intarnation law dees not provide for any tlanket
prochititior | against the use »f nuclsar wesepons and the
legality of} any specific ume could nowever b2 srprised osly
in the totaicontext of such specific use.

The abpve argaments in favour of the lazality of uge of
nuclear weaptone are convinciagly ceohnteastes, First 1t was
Evinted out{ thst ths devejoppent of humanitarisn law and the
apecifis principlies indicated eabsve which have the atstus
cf customary internaticnsal law do nct distinguish Detween
major or njner methods of wearfare or betwesn mnpajor or

rarginal wegpons. Se¢ond, =some of the ecariier opinicns

regarding e legsality of npuclear weapons were not based
on informatblcn and knowledge now availa®le about the
devastetingjeffects of the use of nuclear weaoons and
their indompatibility with the fundamen+tal norms of
hupaniteria law, Third, rmore recent efforts which

rejiterated the custcmary law developed on the basis of
the eariier| declarations or conventions alsoc did not make
any distinktion Detween variocus wespensg or methods of
warfare. ourth, the international comprunity often
engagec in furthar clarificaticn, oodification and
Progreaazive: developrent of the law =2ven whoapn the principles
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nuclear weapons is incomplete without consideration of the
parufacture, production and stockplling of nuclear weapons.

Since the production and manufacture of nuclear weapons
can ohly be with the cobjective of thelr use, it must tollow
that i1f the use of such weapons 1itself iz illegal uncer
international 1lsw, then theldr production ané manufacture
Cannot under any circumstances be considered as
permitted. Basidea, the manufacture and stockplling of nuclear
weapons would constitute aa a threat of their eventual use.

In this connection, reference may bde made to the
Conventions on Biclogical Weapons and on Chemical Weapona
which recognising the need to exclude compietely <the
possidility of the use of such weapons. prohidit States

nerriag tn  davelow. produce, stockpile or otherwise
acqulre or retain the Proniblteqg woapwvuos. Thous

Conventions  clearly recognise and provide that the only
effective weay to prevent under any ¢ircumstances the use of

a prohibited weapon is to ensure that no State
undertakes the production or manufacture or retains such
waapons, Accordingly, where States are in possession of

chenical or Dblological weapons they are reguired to
dismantie or destroy zhem under an elaborate procedure

specified therein with built-in safeguards of
internasional inspection. The need for these Conventions was
felt besause a number of States had made

declarationss/reservations to the 1925 Geneva Protocol to the
effect that they could uae, the prohibited gases, poisons
etc ln <ase they were subjected to arn attack by such
WeAPOns, :

The Chemical Feapona Convention and the
EBiclogical Heapons Cenyvention by prohibiting the
production, manufacture ete., of sush weapons under any
clrcumatances preciude their use even by way of

retaliation ip cases where they have besn used by ohe
party to a2 conflict,

Thus the uwse of nuclear weapons which is
otherwise ceontrary to international law could only Dbe
effectively prevented by ellipinating completely their
producticn, manufacture and by enszuring the dJdismantling of
existing nuclear weapons.

The producstion of weai:-ons which have the ocapacity to
destrey all pankind canniot in any panner be considered t¢ be
Justified or permitted under interrational law.

It 4s also argued that declaring the thr=at or use of
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nuclear weapons as illegal or unlawful would be a greater
deterrent against any irresponsible use than treating such
a use as legal; and further where such {llegal use is still
resorted to, the international ¢ommunity would at least have
at its disposal the right to condemn the user and demand
cessation of the wrongful act end attach such other legal
conseguences as are prescribed in the law of state

rasponsidilicy.

In view of the above, it is submitted that the threat
or use of nuclear weapons in any circumstanoce, whether as
a mesrs or method of warfare or otherwise. ig illegal or
unlawful under international law.




