DISSENTING OPINION O F JUDGE GROS
[Translation]
1 regret that 1 am iunable to concur in the Opinion of the Court and,
that being so, 1 set forth the grounds of my dissent below.
1. We are here concerned with an application for the review of Judgement No. 158 of the United Nations Administrative Tribunal, founded on
a text, Article 11 of the Statute of the United Nations Administrative
Tribunal, as amended by resolution 957 (X), which the General Assembly
adopted on 8 November 1955 for the very purpose of instituting a remedy
and procedure that hatd not existed before that date.
The nature of the exceptional remedy and procedure thus established
must be clearly ascertained for, as neither the contentious application
to the Court which is open to States nor an ordinary request for an
advisory opinion is concerned, the first question to be resolved is whether
the Court, as a judicial organ whose jurisdiction is fixed by the Statute,
is able, within the coniditions laid down by that Statute, to proceed to the
review requested by ineans of the advisory opinion to which Article I I
of the Statute of the United Nations Administrative Tribunal refers.
2. There are two Advisory Opinions of the Court (13 July 1954,
EfSect of Awards of C:ompensation Made by the United Nations Administrative Tribunal; 211 October 1956, Judgnzents of the Administrative
Tribuna! of the IL0 upon Complaints Made against Unesco)which deal with
the problem of the review ofdecisions of administrative tribunals, and they
shed light upon the rnanner in which the Court, at the times in question,
envisaged what conflitions must be satisfied for it to be able, in the
exercise of its advisoi-y function, to remain faithful to the requirements
of its judicial charactizr when an application for review is addressed to it.
As, moreover, the e:iplanation.of the origin of the system of judicial
review is to be founci in part in those Advisory Opinions, it will be as
well to recall certain points.
3. The Advisory Opinion of 13 July 1954 on the EfSect of Awards of
Compensation Made by the United Nafions Adniinistrative Tribunal,
requested by the General Assembly, followed normal advisory proceedings
that had therefore nothing in common with the present case from the
viewpoint of the referral procedure, but the Court took occasion to
scrutinize the Statutle of the United Nations Administrative Tribunal
and noted that it was "the result of a deliberate decision that no provision
for review of the judgrnents of the United Nations Administrative Tribunal
was inserted in the Statute of that Tribunal" (I.C.J. Reports 1954, p. 54).
The Court went on i:o observe, with al1 the discretion called for in the
circumstances, that :
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"ln order thiat the judgments pronounced by such a judicial
tribunal could be subjected to review by any body other than the
tribunal itself, it would be necessary, in the opinion of the Court,
that the statute of that tribunal or some other legal instrument
governing it should contain an express provision to that effect.
The General Assembly has the power to amend the Statute of the
Administrative Tribunal by virtue of Article 1 1 of that Statute and
to provide for means of redress by another organ. But as no such
provisions are inserted in the present Statute, there is no legal ground
upon which the General Assembly could proceed to reviewjudgments
already pronounced by that Tribunal. Sllould the General Assembly
contemplare, for dealing witll future disputes, the making of some
provision for the review of the awards of the Tribunal, the Court is
of the opinion that the General Assembly itseif, in view of its compositiotl and functions, could liardly act as a judicial organ-considering
the arguments o,f the parties, appraising the evidence produced by them,
establi.rhing the ,facts and declaring the lauv applicable to them-al1
the more so as clne party to the disputes is the United Nations Organization itselL" (1.C.J. Reports 19.54, p. 56; emphasis added.)
4. This passage from the Advisory Opinion is important, for it
constitutes a formal indication in favour of a judicial means of redress
and, consequently, of the exclusion of the General Assembly from the
suggested review procedure, an indication which the Court considered
it was possible to give the General Assembly before the system for the
review of the judgernents of the United Nations Administrative Tribunal
was set up in the arnended Article 11. The Court, then, was adopting a
certain position in regard to the "review of the awards [jugements]"
of the United Nations Administrative Tribunal, and what it had to Say
regarding the powers of a "judicial organ" shows that what it had in
mind was indeed the institution of a genuine review procedure, that is to
Say, a reconsideration of the case, for the consideration of the arguments,
the appraisal of the evidence and the study of the facts before declaring
the law constitute, iin the above-cited passage of the Opinion, a complete
description of judicial proceedings.
So far as the Court's conception in 1954 of the review of judgements
of the Administrative Tribunal is concerned, one may therefore note that
the Advisory Opinion of 1954 is in favour of review by a judicial organ,
adjudging as such.
5. In the Advisory Opinion of 23 October 1956 the Court again
evinced from the outset the cautious attitude of 1954 with regard to the
procedure used as ii means of reviewing the judgments of an administrative tribunal (th;!; time, that of the ILO).
"The Court is not called upon to consider the merits of such a
procedure or the reasons which led to its adoption. It must consider
only the question whether its Statute and its judicial character do or

do not stand in the way of its participating in this procedure by complying with the Request for an Advisory Opinion.
The Court is nat bound for the future by any consent which it gave
or decisions whi~îhit made with regard to the procedure thus adopted.
In the present case, the procedure which has been adopted has not
given rise to aniy objection on the part of those concerned . . . The
principle of equality of the parties follows from the requirements of
good administration of justice. These requirements have not been
impaired in the present case by the circumstance that the written
statement on be:half of the officials was submitted through Unesco.
Finally, although no oral proceedings were lîeld, the Court is satisjied
that adequate itformation has been made available to it. In view of
this there woulù appear to be no compelling reason why the Court
should not lend its assistance in the solution of a problem . . . only
compelling reas,ons could cause the Court to adopLin this matter a
negative attitud.e which would imperil the working of the régime
established by the Statute of the Administrative Tribunal for the
judicial protection of officials." (I.C.J. Reports 1956, pp. 85 f.;
emphasis added.)

6 . The rules are here plainly expressed, and 1 propose to apply them
to the present case, for 1 see no reason to depart from them. The Court
emphasized in 1956 that it was ruling on the particular case and was
careful not to enunciate a general rule; each case should be considered
on its merits: "The Court . . . is bound to rrmain faithful to the requirements of its judiciarl character. 1s that possible in the present case?"
(I.C.J. Reports 195ti, p. 84.) This question has also to be raised in the
present proceedings, and 1 feel compelled to answer it in the negative.
7. To complete the picture of the situation at the time of the 1956
Advisory Opinion, attention should be drawn to the opposition expressed
by several Members of the Court to the very principle of using advisory
procedure for purpalses of review, on account in particular of the absence
of any oral proceedings.
Judge Winiarski,.in the first place, remarked in his separate opinion
that "as is noted in the Opinion, the procedure thus brought into being
'appears as serving, in a way, the object of a judicial appeal' against
the four judgments of the Administrative Tribunal, and this utilization
of the advisory procedure was certainly not contemplated by the draftsmen
of the Charter and of the Statute of the Court" (I.C.J. Reports 1956,
p. 106). Later he observes: "The important thing is that the oral proceedings, which constitiute the means by which the Court usually obtains
clarification of the issue before it, have been dispensed with beforehand."
(Ibid., p. 108.)
8. Judge Klaestad, likewise, in his separate opinion, declared that the
Court, although jurisdiction had regularly been conferred upon it by
the terms of Article :YI1 of the Statute of the I L 0 Administrative Tribunal,

ought to have abstaimed from exercising that jurisdiction. His reasons
also derived, inter alia, from the elimination of oral proceedings "in
spite of the fact that sirch hearings have hitherto been fixed in al1 advisory
cases which have been considered by this Court as being a normal and
useful, if not an indispensable, part of its proceedings" (ibid., p. 110).
9. Judge Sir Muharnmad Zufrulla Khan took the same attitude, in the
following terms:
"By dispensing with oral proceedings the Court deprived itself of a
means of obtaining valuable assistance in the discharge of one of its
judicial functions. Oral proceedings were dispensed with not because
the Court considered that it could not receive any assistance through
that means, but because the inequality of the parties in respect of
oral hearings could not be remedied in any manner." (I.C.J. Reports
1956, p. 1 14.)
Sir Muhammad concluded by stating that the Court should not have
complied with the recluest.
10. Judge Cordova said that the 1956 advisory proceedings could not
be considered as anything different from a contentious case:
"One cannot think of this case as being of two different natures,
a contentious ca.se before the Administrative Tribunal and not a
contentious one vghen it comes before the Court." (Dissenting opinion,
ibid.,p. 163.)
He goes on to describe the proceedings as an appeal or as a revision of a
decision of a lower court (ibid., p. 164).
11. It will be as well to bear these statements in mind in endeavouring
to analyse the meaning of the Court's pronouncements in its Advisory
Opinion of 1956 on the principles it then accepted as the basis of its
reasoning .with regarld to its own role in the review of decisions of the
administrative tribunals of international organizations.
On 12 April 1955, in the Special Committee on Review of Administrative Tribunal Judgments (AlAC.78lSR.6, p. 8 [Annexes 35-47 to the
dossier]), the represei~tativeof the Secretary-General referred to a letter
from the Registrar of' the Court on the problems to which the revision of
judgments gave rise, a document naturally known to the Court.
Considering together al1 these various indications as to the thinking
of Members of the Court in 1954-1956, 1 believe it established that the
Court endorsed two essential principles for the examination of its own
jurisdiction in each review case that might be submitted to it; the first
in order, and in my view the first hierarchically speaking-for it is a
matter of whether a. court is to accept any compromise touching its
judicial status-, is that, in adjudicating any such case, the Court must
not permit any encroachment on "the requirements of good administration ofjustice", the secondprinciple being that there must be compelling
reasons before the Court could refuse its collaboration in the working of
a régime for the judicial protection of officiais.

It is by applying these two principles that 1 reach different conclusions
from those of the Court's Advisory Opinion as regards the exercise of its
jurisdiction in the present case. Since the Court has not considered that
there was any serious difficulty with regard to the requirements of good
administration ofjustice, it is necessary for me to set forth at some length
my reasons for disseriting on that point, which is the first question put in
the operative clause ,of the Advisory Opinion.

12. Tkere is one preliminary observation of general scope which must
be made. The proceclure whereby the Court is requested to give a review
decision via advisory proceectings is what it is:
"The Court is not called upon to consider the merits of such a
procedure or the reasons which led to its adoption. It must consider
only the questioir whether its Stafute and its judicial character do or
do not stand in the wgy o f its participating in this procedure by complying with the Request for an Advisory Opinion." (Advisory Opinion
of 23 October 1956, I.C.J. Reports 1956, p. 85; emphasis added.)
This sentence is a perfect summary of my position in the present case,
where neither the jurisdiction conferred upon the Court nor the method of
utilizing advisory procedure is in issue, but the question of the application
in the present case of the principles of judicial review and of the texts
which have institutetl the Court's jurisdiction in the matter.
13. "The Court itself, and not the parties, must be the guardian of the
Court's judicial inti:grityV (I.C.J. Reports 1963, p. 29); if, then, the
procedure laid down in Article 11 of the Statute of the United Nations
Administrative Tribunal encounters an obstacle in the Court's Statute
and judicial character, whatever may be the merits of and grounds for
this review procedure, the Court, having been established as a judicial
body, must be able to act as such in the full exercise of the powers
conferred upon it by its Statute; if this action is hampered by the review
procedure, it is the latter which must be set aside, not the Statute of the
Court or the requirements of good administration of justice.
14. The jurisdiction of the Court to give an advisory opinion derives
from Article I I , paragraph 1, of the Statute of the Administrative
Tribunal as amended on that point on 8 November 1955 (resolution 957
(X)). It is necessary for a State, the Secretary-General or the staff member
concerned in the Tribunal's judgement to object to that judgement on
the grounds that the Tribunal has exceeded its jurisdiction or competence,
or has failed to exerc:isejurisdiction vested in it, or has erred on a question
of law relating to thi: provisions of the Charter of the United Nations, or
has committed a fundamental error in procedure which has occasioned
a failure of justice.
1s there no obstacle in the Statute of the Court and the essence of the
Court's judicial funiction to this attribution to the Court of a review

jurisdiction? The provisions of the Statute concerned are Articles 34, 35,
36 and 38; on the one hand the Court is open only to States, while on the
other its function is "to decide in accordance with international law such
disputes as are submitted to it" and subparagraphs ( a ) , (6) and (c) of
Article 38, paragraph 1 , scarcely correspond to the basis upon which an
application for the review of administrative tribunal judgments generally
relies. The manner in which an administrative tribunal has settled the
question of its jurisdiction and exercised it or not, or its commission of a
fundamental error in procedure, do not raise any question of international law within the meaning of Article 38; as for the objection concerning an error of law relating to the Charter, which would raise a
question of international law, it has not been taken into consideration
by the Court in its Aclvisory Opinion. The two objections examined and
not accepted by the Court have led it to decide problems of procedure
and to touch upon the interna1 administrative law of the United Nations;
these do not enter into the essential cornpetence of the Court, which is
not to settle just any legal problem but only problems of international
law.
I t will no doubt be replied that Article 65 of the Statute of the Court
speaks in general ternls of "any legal question". but that is to force the
text beyond its meaning and context. It will be sufficient on this point to
recall that the report of the Advisory Cornmittee of Jurists says that it is
obvious that the disputes referred to in the last sentence of Article 14 of
the Covenant (the Court shall also "give an advisory opinion upon any
dispute or question relferred to it by the Council or by the Assembly") can
only be of an international nature (Advisory Cornmittee, Proceedings,
p. 730).
It would not be reasonable today to wring any further meaning out of
Article 65, and we must therefore take note of the existence in the Statute
of the Court of an obstacle to the review of judgments of administrative
tribunals. The view inay be held that this obstacle is not decisive on
account of the seconcl general principle admitted by the Court, that of
the assistance owed to the functioning of a régime for the protection of
officials, but the objection exists. And the rnanner of meeting it reveals a
choice as to the role of the Court.
15. The law applic:able in the present case is not international law,
which is the source of the jurisdiction conferred upon the Court. It is
naturally no reply to say that "he who can do more can do less", for that
is not the point, even allowing the validity of such a tag in the relationships between the various forms of law. The problem is that the Court's
Statute and mission rnake of it neither a universal judge nor a universal
piovider of advisory opinions, and that its composition, the rules under
which it operates and its habits of work are likewise based upon its role as
a tribunal of international law.
Legality and expetliency must be clearly separated. Even if it were
convenient to refer applications for the review of judgments to the Court
for decision-which has constantly been doubted and is not in my view
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borne out by the present case-, the principle that such a procedure must
be in conformity with the Statute and judicial character of the Court is a
principle of legality which the convenience argument is powerless to
rebut.
16. The obstacle encountered is therefore a serious one, on the one
hand because of the compromises called for by the system of review in
respect of the statute and the nature of the Court's judicial function, and
on the other hand because of the way in which it was generally affirmed
when this system was set up in November 1955 that it constituted a
strictly judicial remedy; that being so, it cannot be maintained that the
Court can modify its rules and working-methods as a court for the sake
of these special cases without a grave self-contradiction.
17. When matters iire seen in that perspective, the argument that it is
sufficient for Article 1 1 of the Statute of the Tribunal to have organized
the review procedure within the framework of the powers of the General
Assembly does not answer the objection. As 1 said in a preliminary
observation (para. lî! above), it is not necessary for the Court, when
such cases are referreti to it, to ask itself whether the General Assembly's
decision was lawful. The Court is the only judge of its own jurisdiction
and if it considers that it is unable to pronounce upon a matter addressed
to it because that matter stands outside its Statute or requires modifications of that Statute, it does no more than interpret the rules of its own
operation, which are subject to no authority but that of the Court itself.
It is moreover sufficient to recall the jurisprudence of the Court on this
aspect, more particuilarly as expressed in the Advisory Opinion on
Certain Expenses of tire United Nations :
"It is not to be assumed that the General Assembly would thus
seek to fetter or hamper the Court in the discharge of its judicial
functions; the Ccurt must have full liberty to consider al1 relevant data
available to it in ,forming an opinion on a question posed to it for an
advisory opinion."' ( I . C .J. Reports 1962, p. 157 ; emphasis added.)
Certainly, the Court, having been invested with a review jurisdiction,
ought to decline to exercise it only in circumstances where it finds
conclusive grounds folr such refusal; but the process which resulted in this
jurisdiction being exercised in the present proceedings, whether at the
stage of the submission of the request or at those of its being considered
by the Court, appeared to me to give rise to conclusive objections.

18. The method instituted by Article 1 1 for the reference to the Court
of an application for review takes the form of the intervention of a
Committee, a political organ, composed of member States represented
on the General Conimittee of the last zegular session of the General

Assembly. This is, in other words, a representation of the past, the
assistance of which is enlisted by the General Assembly for the sake of
convenience. For the consideration of the present case, the composition
of this Committee is relevant only as a factor in the problem of the seisin
of the Court. As it is the Committee alone which decides whether there is
occasion to request iin advisory opinion, and hence to seise the Court, it
is this Cornmittee which enables the Court to exercise the judicial-review
jurisdiction which it had been decided to institute.
19. This Cornmittee, devoid as it is of permanence and of continuity
in its composition, and not accumulating any experience, is merely a kind
of occasional panel meeting at irregular intervals, or a conference of
member States, but certainly not an organ in the proper, institutional
sense of the word.
But how can everi those who reject this analysis claim that the Committee has an activity regarding which it has a right under Article 96,
paragraph 2, of the Charter to request the opinion of the Court on legal
questions arising therefrom. That is untenable: at the most it might be
said that the activit:~of the Committee is to transmit to the Court-or
not-an application for review, but the legal questions transmitted are
quite unconnected with the activity of the Committee; they are put by
the applicant and must be transrnitted as they are put. It is not the Committee, but the applicant, that enquires whether the judgement is vitiated
within the meaning of Article 11, and it is not the Committee which is
interested, for the sake of its own activities, to know whether the judgement is or is not to be reviewed. No right has been conferred upon the
Committee to modify these questions; it may only find that they lack a
substantial basis, but then its "activity" comes to an end and the Court is
not seised; and if the Comrnittee finds that there is a substantial basis, that
"activity" is not referred to the Court, which, merely taking note that the
Committee has seisi:d it. does not concern itself with investigating how
substantial the activity is, since in the present case it admits knowing
nothing whatever about it and does not wish to know more.
But the theoretical origin of what 1 consider to be an unfounded
interpretation of Article 96, paragraph 2, of the Charter must also be
treated with reserve. In support of the contention that the Committee has
activities of its own, the Court has stated that the General Assembly has
not delegated its own power to request advisory opinions, inasmuch as
Article 11, paragraph 4, of the Statute of the Tribunal specifies in terms
that it is Article 96, paragraph 2, which is taken as the basis for empowering the Committee to request advisory opinions. But the Court has at
the same time decid~rdthat the Committee was a subsidiary organ within
the meaning of Article 22 of the Charter, thus deemed necessary for the
performance of the General Assembly's functions, more particularly in
this instance the furiction of regulating the relations between the administration and the staff, by introducing the creation of "an organ designed
to provide machinery for initiating the review by the Court of judgments"
(Advisory Opinion, para. 17).
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It thus remains to be exylained-and this is no easy matter-how a
subsidiary organ of the General Assembly, with the composition described in paragraph 18 above, can exercise a judicial function which the
Court, in 1954, disallowed the General Assembly in the plainest of terms.
The Administrative Tribunal is a judicial body; the Committee is not. It
has no particular function apart from .its role as a hurdle in the path of
access to the Court, and that function-if correctly discharged-cannot,
intrinsically, be anytlîing other than judicial in character. The task the
Committee should üindertake before deciding whether there is any
substantial basis for the application, namely that of confronting the
judgement with the olbjections submitted, necessarily connotes a consideration of the facts aind of law.
20. As the Committee bars the path of access to the Court-this is
what it has done in r'espect of 15 applications out of 16 in 17 years-, it
follows that the exercise of the Court's review jurisdiction depends on the
conditions under whiirh the Committee considers each case.
The session for the consideration of Mr. Fasla's application was held
from 8 to 20 June 1972 and took up four meetings and, the rapporteur
excepted, there is no means of knowing whether lawyers sat on the
Committee and what course t h s brief deliberation took (see, on this
point, paras. 23 and 3'1 below). Now, when an application is made by one
or other of the partie:s-or by a member State, which is not required to
have any particular interest in the dispute decided by the judgement
contested-, the Cornmittee does not receive a documentation of the
case for each of its members and it is impossible to know how these
members form some idea of the degree to which the bases of an application for review are "substantial". In principle, the Committee might
procure some inform.ation from its secretariat, but that very secretariat
is provided by the administration, i.e., by one of the parties.
21. Mr. Fasla's application for the review of Judgement No. 158 is
contained in A/AC.8;6/R.59, an essential document in the proceedings,
for it indicates the rea.sons for the application and sets forth the objections
on which the applicant relies for the purpose of securing a review within
the framework of Article 11 of the Statute of the Administrative Tribunal.
It is on the basis of this dscument and of its 92 annexes that the Committee
took its decision to request an opinion of the Court, considering as it did
that there was a "substantial basis" for a review of Judgement No. 158 of
28 April 1972. For th'e scope of the Committee's role in the present case to
be grasped, it is nelressary briefly to recall the manner in which the
application made to the Committee on behalf of Mr. Fasla was presented
b f i s counsel at that time.
22. It is argued in the application that the Tribunal "failed to exercise
its jurisdiction withiri the meaning of Article 11 . . . in that the Tribunal
did not fully consider and pass upon Applicant's claim for damages for
injury to hii professional reputation and future employment opportunities
caused by the respoiident's misuse of powers with improper motive as
found by the Tribuniil" (para. A. 1, p. 5).
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Al1 the important terms for the definition of the objections raised are
to be found in this qiiotation; they are enlarged upon in paragraphs A.5,
A.6, A.9, A.12 (misuse of powers), B.5, C.3, D.l (fundamental errors in
procedure which have occasioned a failure of justice), D.2 and D.3
(failure to consider every claim). Be it noted that the explanations are of a
summary nature and are sometimes replaced by mere assertions without
any mention of evidence.
23. The comments of the Secretary-General on the applicant's written
statement take up no more than one page and a half (AlAC.86lR.60).
The report of the Committee (A/AC.86/14) is of like exiguity and simply
indicates the voting on the two questions transmitted to the Court,
without conveying ianything of the discussion which occupied four
meetings. It will be noted that only the States composing the Committee
are mentioned and that it is therefore impossible to know who in fact sat.
Article VI 1 of the Committee's Provisional Rules of Procedure (A/AC.
86/2/Rev. 1') enables the Committee to enquire into the case by inviting
additional information or views, but nothing of that kind was done.
24. Given the extreme reticence of the Committee, are we to suppose
that the ten or so pages of the application could in themselves have
sufficed to convince its members that there existed a substantial basis for
a review? That is hard to believe and, in al1 objectivity, the document is
not decisive. There are, it is true, its 92 annexes, of which many are
relevant, but these were not distributed to the members of the Committee,
who were simply informed that they were "available for consultation . . .
in the Office of the: Committee's Secretary" (AIAC.86lR.59, p. 22).
Similarly, the case-file of the Administrative Tribunal is merely deposited
in the office of the Secretary of the Committee. How many members
spent in that office the time required for reading and annotating the
case-file or those 92 annexes which add up to a considerable documentation? It was legitimate to wonder, and well one might; the question has
remained unanswere'd.
25. On 29 March 1973, exercising the right of every Member of the
Court to put to parties the questions he would like answered for his
own information, 1 requested the Secretariat to communicate to the
Court the recordings of the four meetings of the Committee on the
present case. On 5 April 1 received the following reply:
"Tape recordings exist of four meetings of Committee on Applications for Review in Fasla case, but no transcript has been made
from these taper; as Committee did not request a transcript nor did
it authorize rele,ase of tapes. Unlike verbatim records and summary
records in final form, tapes have never been considered officia1
records as they have not been subject to right of correction by
delegations which is exercised in relation to verbatim or summary
records. Moreover, in this instance statements recorded on tapes
were made by d~rlegationsin closed meeting with belief on their part

that no disclosure would be made without their permission. We are
thus compelled to conclude that these tapes do not constitute
an officia1 record and that they possess a confidential character."

26. My first observation is that the elimination of the oral proceedings
in this case prejudiced the right of Members of the Court to obtain
information. Unwillingness to open the door of oral argument for the
staff member concermed has led to its being closed not only to the administration-which obviously did not mind-but also to the judge.
A prolonged writteri exchange would have had little effect, since the
Court, adopting a di:fferent view on the substantive aspect of the case no
less than on the contiuct of the Committee, was not interested in taking
cognizance of anything other than the file in its possession. That is why
other questions were not put, by other judges and myself, who refrained
out of deference to the views of the Court.
This situation impels me to explain why 1 am unable to accept the
Secretariat's argument as to the confidential character of the Committee's
meetings where the Court is concerned, in the case of an application for
review being referred to it. 1 note incidentally that the reply does not
appear to emanate from the Committee on whose behalf it is given,
which confirms one'is doubts as to the Committee's organic and permanent character.
27. On the most indulgent hypothesis, the Committee is in the same
position as the General Assembly itself would be in examining a draft
request for advisory opinion; but nobody (would imagine that such a
discussion could be "confidential" and its contents admissibly withheld
from the Court. In every case when an advisory opinion has been requested by the Security Council or the General Assembly, the records of
al1 the discussions have been transmitted to the Court. But where the
opinion requested concerns the review of a judgment, it is even more
abnormal to suppos~ethat the General Assembly, had it conferred upon
itself the power to clecide whether the request should be transmitted to
the Court, could have operated in secret. In 1954 the Court said in plain
terms why the General Assembly could not have any place in a judicial
procedure for the review of judgments (para. 3 above), and this pronouncement embraced the whole of the procedure, i.e., not only the
final decision concerning the review but also whatever led up to it. Yet the
Secretariat's reply has shown us a secret cornmittee with, potentially,
discretionary power to decide the question of revision by the Court, and
this is somethng which nobody would have dreamed of suggesting in
1955 when, in the case of the General Assembly itself, there had been no
question of entrustiilg it with any role whatever in the organization of a
means of redress wliich, according to the express wish of all, should be
judicial.
28. 1 cannot accept that any secrets should be kept back from the
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judge in a system intended to be judicial, a system in which the preliminary examination on which the exercise by the Court of its review
jurisdiction depends has been made subject to stipulated legal conditions,
and it is, 1 regret, ml, duty to say that the refusal to communicate information deemed necessary for the satisfactory consideration of the present
application for the i-eview of Judgement No. 158 not only encroaches
upon the prerogative of Members of the Court under the Statute and the
judicial character of lhe Court but suggests that if the Committee were to
ignore the criteria irnposed upon it by its own Statute and decide for
reasons, say, of mere expediency, entirely unconnected with the notion of
a substantial basis, it would escape any form of control.
The seisin of the Court cannot be left to chance; it is not a lottery. The
exercise of a compelence for judicial review, which is the kind of jurisdiction that the General Assembly decided to introduce, cannot be
dependent on a political committee appropriating-and
in secret, at
that-the Court's roile of rendering justice, which is what it in fact did on
the 15 occasions whien it refused review. When, in municipal systems,
leave to appeal is refused without giving reasons, the decision in question
is rendered by judges who are members of the appellate judiciary; there
is no comparison.
One cannot have it both ways: either the discussions of the Committee
are exchanges of views showing that the applications are properly
considered-in which case the Court, which is not an organism foreign
to the United Nations, should be allowed to know as much-, or they
demonstrate the reverse and the hurdle in question does not correspond
to the intentions expressed when Article I l was drafted. The manner in
which the Court is seised is a matter of direct concern for the Court,
which, as the Advisory Opinion of 1956 pointed out, has the right to
find that its judicial character is thereby prejudiced.
29. It has been argued that the impairment of justice cannot lie in a
case where the hurdle of the Committee was cleared and that it is hypothetical at the most in the 15 cases where review was refused. This
argument is misdireirted, for the problem is whether the Court considers
that its judicial character has or has not suffered in one way or another,
in relation to the only application which the Committee has found to
have a substantial basis. The fact that the Court has not followed the
Committee in the orily case it has referred to it is no reason for supposing
that the Cominittee went astray in refusing one or other of the 15 other
applications. Neither, on the other hand, is there any presumption as to
the correctness of the Cornmittee's decisions. But in any case, such a
committee. having ar pre-judicial task entrusted to it, must discharge that
task as a judge would. And it would not be acceptable for a judge to cal1
secrecy in aid.
30. In sum, one cannot have a political committee, discretionary and
secretive in operation, set up a hurdle, and at the same time claim to have
provided "machinery" for initiating a procedure of judicial review.

If the consideratioin to which the Committee proceeds is not directed
to the ascertainment of the existence of any substantial bases for review,
as is required by Article 11, which founds and is the warrant for the
jurisdiction of the Court, if it is not an examination carried out from a
judicial viewpoint, rtither than a mere discussion of the expediency of the
application, it has nothing to do with the judicial means of redress which
it had been undertak:en to establish, and the Court owed it to itself to
make a finding in that sense-especially as it has accepted the mere rules
of procedure of a cornmittee as a valid rejoinder and those very rules, at
the beginning, had provided for the discussions to be minuted.
31. The documents made available provide a blatant confirmation of
the foregoing views and shed light upon the functioning of the Committee as the "machinery" of a procedure for reference to the Court.
Among the parsimoiiious indications furnished to the Court in regard
to the four meetings of the Committee there were two very brief documents. The first, emtitled "Note by the Secretariat" (A/AC.86/R.61),
dated 13 June 1972, indicates that at the second meeting of the Committee, held that day, a request was made for the examination of four
questions corresponding to the grounds of objection listed in Article 11,
and that the Commiti.ee decided "in connexion with the application under
consideration, to vate only on questions 2 and 4", those which were
finally put to the Court. The report of the Committee, only two pages
long, says nothing of' this meeting of 13 June. The second document, of
19 June 1972, comprises a suggestion by Zambia providing for three
questions to be put to the Court, the third in addition to those eventually
put being: "Any other question relevant to the judgement of the Administrative Tribunal" (.4/AC.86/R.63). The report of the Committee does
not indicate what bec:ame of this proposal at the meeting of 19 June. But
it does show that the Committee, on that date, first voted on each of the
two questions finally put to the Court, just as if it were the Court, and
then only on the question: "1s there a substantial basis for the application
of Mr. Mohamed Faisla under the terms of article 11 . . .?" (para. 7). The
same report, in-paragraph 10, inverts the order of the problems and
begins with the Conimittee's decision on the existence of a substantial
basis. Though one vrould not wish to attach undue importance to this
contradiction, these were the only documents of which the Court was
given knowledge ancl they show, on the one hand, how the Committee
deliberately restricted to two the proposed questions laid before it, which
covered al1 the grounds of objection provided for in Article 11, and, on
the other hand, how the Committee, instead of considering, discussing
and finding upon the question of substantial bases, voted on the actual
merits of the questions now before the Court. Whatever explanation it
may be sought to pro~vide,the Committee, in its voting, acted like a court
of first instance.
32. The Court har; but partly corrected this situation by interpreting
the request in such a.way as to include the complaint of misuse of powers;
but it has refused to contemplate any supervision of the Committee's

activity, even though the Committee behaved like a court. Thus viewed,
the Committee beconles a judge whose decisions are without appeal and
whose discretionary power is absolute. That is a disfigurement of the
system of judicial rev.iew instituted in 1955 and entrusted to the Court.
33. While 1 agree ithat the Court has jurisdiction under Article 11 to
judge review cases, the reasons indicated in paragraphs 12-32 left me no
other choice but to return a negative reply to the first question put by the
Court.

34. At the time wi-ien the draft of Article 11 was being considered by
the General Assembly and in the Special Committee, doubts were quite
openly expressed as to the possibility of the Court's accepting the role
proposed for it; this 1 mention by way of recalling the atmosphere, for,
as the Court once indicated, it is not always necessary to enlist the proceedings of the Genieral Assembly for the purpose of interpreting a
resolution (Certain fipenses of the United Nations, I.C.J. Reports 1962,
p. 156). Following the guideline given by the Court in 1956 as to the
necessity of making sure in each case of review that there is nothing in the
Statute or the judicial character of the Court to prevent it from giving
an advisory opinion, 1 consider that the right application of the Statute
and observance of the judicial character of the Court necessitated a
different approach to both the investigation and the disposition of the
present application for review.
35. In the first place, once the Court has decided not to accept any
oral statements, the iinvestigative stage of any proceedings for review is
limited by that very fact so far as the means of action left to the Court are
concerned. Nevertheless such means do exist, as it happens, in Articles 48,
49 and 50 of thestatute; the Court did not agree that these means should
be employed, whereas 1 consider them an indispensable condition for
any proper investigation of the case.
36. In al1 cases, whether contentious or advisory, the Court acquires
its information through the dual form of both written and oral proceedings, and through the fact that the investigation is generally taken care
of in contentious proceedings by the parties themselves, who have nothing
to gain by leaving areas of vagueness in their case, and in advisory
proceedings by the organizations and States whose participation serves
to enlighten the Court. In a review case, the Organization is one of the
parties and, both before the Administrative Tribunal, which rebuked it
on this point, and before the Court, the information it provided in the
present instance, remained incomplete. How, on the other hand, can one
expect the former sta.ff member to be able to provide the Court with al1
the facts and factors iin a dispute the parties to which are not equal? That
is a point with whic:h al1 administrative tribunals are familiar, and the
Court itself showed niore indulgence in 1956 when it said-

"The Court ca.nnot attach to this provision [Article II, paragraph
5, of the Statute: of the I L 0 Administrative Tribunal] any purely
forma1 meaning so as to require that the officia1 should expressly
indicate in his complaint the particular term or provision on which
he intends to rely. In the first place, what must be aileged, according
to Article II, paragraph 5, is non-observance, namely, some act or
omission on the part of the Administration; in the present case, the
complainant invoked the refusa1 to renew his contract. Secondly, the
Tribunal is entitled to ascertain and to determine what are the texts
applicable to the: claim submitted to it. In order to admit that the
Tribunal had juriisdiction, it is sufficient to find that the claims set out
in the complaint are, by their nature, such as to fa11 within the
framework of Airticle II, paragraph 5, of the Statute of the Administrative Tribunal in the sense indicated in another part of this
Reports'1956, p. 88.)
Opinion." (Z.C.J.
37. It was therefore conceded that the staff member, being less well
informed of a file of which he could know only the documents addressed
to himself, less well iarmed for the contest than the Organization itself,
was in sum in a position of relative inferiority which one should avoid
aggravating by formcalistic requirements. This is another way of recognizing the absolute inecessity of equality, in law and in fact, between
parties. And when th.e Court held that the Administrative Tribunal was
entitled to ascertain the law applicable to the claim submitted to it,
however presented, it was simply recalling a constant principle of al1
judicial organization, namely the obligation that lies upon a judge to
acquire knowledge ofthe law and the facts involved in a case by whatever
means are at his disposal.
1 consider that it has been impossible for the Court to conduct a
satisfactory investigartion into Mr. Fasla's claim, for want of an oral
phase during which questions could have been put to the Organization
and the applicant, and failing any enquiry or request for explanations
during the deliberation of the Court. In the proceedings prior to the
Advisory Opinion of 21 June 1971, ten judges put 33 questions, which
shows, or so it seems to me, that there is some point in the system (Legal
Consequences for St,ates of the Continued Presence of South A,frica in
Namibiu (South West Africa) notwithstanding Securit.~Council Resolution
276 (1970)).
38. It must indeecl be clearly realized that, once oral proceedings are
refused, the effect of the Court's own rules of interna1 procedure is a total
merger of the enquiry stage with the study of the case-file for the purpose
of deliberation and decision on the whole, that is to say that therc would
have been an investigation as a phase separate from the adjudication
only if the Court hadl considered, as 1did, that an enquiry and additional
explanations were required before going ahead.
The matter was settled for the present proceedings by the refusal to
admit that the Coiirt would be in any way served by explanations
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supplementing the carse-file already laid before it. 1 nevertheless persist
in believing that such. a decision not to use Articles 48, 49 and 50 of the
Statute give rise in the present proceedings to a clr facto and de jure
inequality from which the staff member suffered. For wsnt of information, it is not in my power to enlarge hereon; 1 ought however to add, in
order to show in regard to what point there was occasion to make an
enquiry, that the reason for the attitude of the administration to the
applicant is not sufficiently clear from the file. An investigation of the
case was therefore essential if the inequality between the parties was to
be redressed; for this the Statute made provision and provided the
means. Once again, i.he Advisory Opinion of 1956 takes the same Iine:
"The Court is not confined to an examination of the grounds of
decision expressly invoked by the Tribunal; it must reach its decision
on grounds whicii it considers decisirv with regard to the jurisdiction
of the Tribunal." (I.C.J. Reports 1956, p. 87; emphasis added.)
"With regard to the jurisdiction" covers the notion, introduced in
Article 1 1 of the Statute of the United Nations Administrative Tribunal,
of failure to exercise jurisdiction, subsequent to those of lack of jurisdiction and action in excess of jurisdiction.
This is where my path sharply diverges from that taken by the Court in
its answers to Questions II and III in the present Advisory Opinion. How
is it possible to find any other decisive reasons if the Court restricts its
examinationonprinciple to those it finds in the Judgement of the Tribunal,
which is what the Court has unswervingly and deliberately done? It is
this essential difference of approach to the problem which underlies my
dissent as to the way in which the Court should have set about investigating and judging this application for review.
39. The Court has decided that within the role of review instituted by
Article 11 it is not its task "to retry the case but to give its opinion on
the questions submitted to it concerning the objections lodged against the
Judgement" (Advisory Opinion, para. 47). For this the Court finds
authority in a passage from the Advisory Opinion of 1956, cited in
paragraph 48 of the present Opinion, the essential part of which is that
"A challenge of a decision confirming jurisdiction cannot properly be
transformed into a procedure against the manner in which jurisdiction
has been exercised 01-against the substance of the decision"-which is in
effect another way of'saying that one may not retry the case (cf. also para.
65 of the present Advisory Opinion).
40. The 1956 Advisory Opinion, both in general and, moreparticularly,
in the passage cited in paragraph 48 of the present Opinion, applies to
Article XII of the Statute of the I L 0 Administrative Tribunal, which
provides only for challenges to decisions of the Tribunal confirming
jurisdiction and cases of fundamental fault of procedure. It applies in
other words to two situations-lack of jurisdiction and forma1 defectwhich in fact are detachable from the substance of any case and, as the

Court said in 1956, cannot be "transformed" into a procedure concerning the substance of the decision. Today, if there were an application
for review based upori Article XII of the I L 0 Administrative Tribunal, it
would still be necessary to say the same.
But Article 11 is not Article XII, nor is the procedure for the review
of the judgements of' the United Nations Administrative Tribunal the
same as that for review of the judgments of the I L 0 Administrative
Tribunal. This is pei:haps regrettable, but here again the Court must
consider each system of redress for what it is. 1s it then possible to apply
the pronouncement of 1956, unchanged, to Article 1l?
41. Article 11 allolvs for the possibility of review if "the Tribunal has
exceeded its jurisdicition or competence or . . has failed to exercise
jurisdiction vested in it, or has erred on a question of law relating to the
provisions of the Charter of the United Nations, or has committed a
fundamental error in procedure which has occasioned a failure of
justice". Here we aga:in encounter the notions of lack of jurisdiction and
formal defect, but in the latter case a complication is already present in
the reference to an error which has occasioned a failure of justice, since
there we have an additional factor in comparison with Article XII. Above
all, there are two nevv hypotheses, that of failure to exercise jurisdiction
and that of error on a question of law, and in respect of these 1 cannot
conceive how it is poijsible to Say, as if it were still a question of Article
XII of the Statute of the I L 0 Administrative Tribunal, that they have no
connection whatever with the substance of the case, as judged by the
Tribunal, and that the Court may not re-open the case on any part of the
merits. The reasons for the pronouncement of 1956 being no longer
applicable, it must be re-examined, and if it is still correct to say that an
allegation of lack of jurisdiction does not authorize an inspection of the
merits, it is incorrect to apply the same prohibition when it is alleged that
there has been an error on a question of law. What judge, ex hypothesi,
could ever decide whcther there has been an error on a question of law
without re-opening the merits?
42. That disposes of the unqualified application of the Advisory
Opinion of 1956 in the doctrine of the review of judgements under
Article 11. One inference trom the earlier proceedings has, however,
persisted, namely that the court is not entitled to retry the case because
it is a question of re7view.That is nevertheless what Article 11 provides
for, not, it is true, in a general way and on any ground, but in the event of
allegations concerning failure to exercise jurisdiction, error on a question
of law and failure of justice.
43. An opinion vrhich has left the Court unconvinced should be
limited to essentials; I[ have shown how the Court was led by its choice of
rule to effect a kincl of artificial separation between jurisdiction and
substance, which is necessary for the interpretation of Article XII of the
Statute of the I L 0 A'drninistrative Tribunal but is incorrect for the interpretation of Article 11 of the Statute of the United Nations Administrative Tribunal. Another consequence of this attitude is that the Court,

.
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having forbidden itsi:lf to retry, has had to content itself with the casefile as considered by ithe Administrative Tribunal and with the documents
the Tribunal deemed relevant, as also with its consideranda and decisions. On that basiis, therefore, if review was to have been possible at
all, it would have hatd to be'the Tribunal itself which provided the evidence. That is a grealt deal to ask.
44. That being so, it is obviously impossible for me to re-examine the
case and in that wa,y to assemble the elements of a different decision,
because my requests for additional information remain unsatisfied. 1 can
only say, briefly, why the Court is entitled, when seised with an application for review, to re'quest further information whenever it thinks fit, and
to what extent such additional knowledge was necessary in the present
case.

45. The review provided for in Article 11 may be founded on forma1
illegalities and on illegalities in respect of or affecting the merits, as in the
case of failure to exercise jurisdiction, error on a question of law or
failure of justice oc:casioned by fundamental error. These grounds of
objection, though specific, are much wider in scope than those indicated
in Article XII of the Statute of the I L 0 Administrative Tribunal. 1
maintain that, if the review system thus instituted is to function properly,
the Court, when examining and deliberating upon a case, is not restricted
to the contents of the case-file as transmitted to it, or by the way in
which the questions put by the Committee have been formulated. On the
latter point, as it has been conceded by the Court, 1 shall add nothing.
There remains the problem of the case-file, i.e., of the evidence.
46. Reviewing in the judicial sense is an exacting task and one which,
in the framework of a legally constituted institution like an international
organization, should be performed with the interests of al1 concerned in
mind and as unforn~alisticallyas possible. The society consisting of the
administration, the staff and States is, in this sense, a closed world with
its own laws; into this world it was decided to introduce justice and, as
it happens, a procedure for the judicial review of the judgements of the
Administrative Tribunal. Somewhere between the rule adopted by the
Court of not retrying the case and the impossibility of performing the task
of review without so:me form of re-examination there ought to lie a good
solution.
47. The Court's rejection of the application is based on an analysis of
the Tribunal's Judgement and only of that Judgement; it répresents a
verification of the legal soundness of a judgment viewed from within. 1
feel this to have beeii a basic mistake. Every court of first instance lends
the solution of the problem put to it a character of certainty through its
decision, which would be definitive if there were no possibility of challenge. The mere fact of a challenge removes this character of certainty
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from the decision, 'which the review judge has to confront with the
application for review. If one sets out from the idea that the judgement
impeached is regular on principle, the equality of the parties before the
Court becomes non-existent, because the Tribunal, ex hypothesi, has
found, in whole or in part, in favour of one party or the other. Before the
Court, the judgement criticized and the application for review have to
be examined on the same level. Had the Court not refused to hold oral
proceedings, this aspect of the matter would have been very clear; the
adversary nature of al1 forensic debate is an essential guarantee, for it
alone enables the caiuses and effects of the positions adopted in the case
to be grasped. Every judicial decision has its light and its shade, and an
adversary oral debate in the proceedings for review would have lighted up
the darker corners.
48. As in the case of any other application to the Court, it is the
application for revir:w which itself defines the object thereof, i.e., the
intentions of the applicant. "What is really sought?"-it is this classic
question that arises.. In a review case interna1 to the United Nations,
formalism should, 1 feel, be restricted to the minimum. It is of course
necessary that the submissions should clearly specify the nature of the
underlying claim and that the successive pleas should al1 apply to that
same claim; more 1 see no reason to demand, and in this regard 1 find
Mr. Fasla's application for review to be entirely clear and to meet these
requirements without calling for any interpretation. New pleas are
admissible, provided they are relevant to the claim submitted to the lower
tribunal. To adopt any other attitude would impel litigants formally and
systematically to raise al1 the grounds of objection allowed for in Article
11 from their very first challenge to an administrative decision prejudicial
to themselves, lest they be deemed precluded at a later stage. When most
disputes are settled without judicial intervention, that would not be a
good system, and it iis one which the Court expressly condemned in 1956,
in the dictum cited a.bove in paragraph 36:
"The Court cannot attach to this provision any purely formai
meaning so as to require that the officia1 should expressly indicate in
his complaint tlhe particular term or provision on which he intends
to rely." (I.C.J. Reports 1956, p. 88.)
49. Nor do 1 find it possible to assert that a court in review proceedings
is prohibited from iappraisal of the facts. The Administrative Tribunal
exercises a certain supervision over the discretionary power of the administration; when, as .in the present case, a problem concerning misuse of
powers is raised in the application for review and the Court considers it,
it may verify the lov~ertribunal's interpretation of the facts if not sure of
its correctness. The Court having proceeded from a different premise, no
inspection of the kilnd took place. But 1 consider that its possibility is
necessary in principle to a system of judicial review, for if al1 the Tribunal's appraisals of Jfacts are held exempt from control it would not be

possible to review any judgement which had decided a question of misuse
of powers.
50. Misuse of powers is use of a power for a purpose other than that
for which it was conferred. A court has therefore to ascertain the motives
of the authors of the act, and it is usually the enquiry into a case which
provides such information. The Court did not look behind the consideranda of the Tribunal in order to form its own view. Here again, it seemed
to me that the judge ought to have been entirely free in his quest for
information and was entitled to examine al1 relevant elements in order
to form his view.
51. It seems to me that in the present Opinion (para. 64) the Court
admits the existence of this problem when it outlines a theory of "obviously unreasonable" compensation which authorizes verification of the
correspondence between the facts and the reparation. But it is in my view
necessary that whenever the Court feels a doubt it should check the inter.
pretation of al1 the facts from which the lower tribunal drew-or refused
to draw-conclusions, and not merely in relation to the character of the
compensation.
52. Such, in brief, should be the principles to be applied in the procedure of judicial review established by the provisions of Article 1 1. In 1954
Judge Winiarski had no doubt as to the meaning attached by the Court
to the review procedure which the Advisory Opinion envisaged in the
passage quoted in paragraph 3 above, and even then he wrote that what
was contemplated wiis possibly "an established system of review, review
in the sense of a further consideration of the case". And indeed no other
meaningful construcl.ion could be placed on the Court's 1954 formula, for
to appraise the evidence, establish the facts and declare the law applicable
to them is to carry out an unfettered examination of the case.
One need hardly add that in applying these principles the review court
should evince both understanding for the problems of the administration
and complete independence of it, finding on the sole basis of law.

53. The Tribunal based its solution on the obligation assumed by the
administration in May 1969 to find Mr. Fasla another post, an obligation
which it "did not perform in a reasonable manner" (Judgement, para.
XII1)-an understatement, for the Tribunal had already more drily found
"that the obligation assumed in the letter of 22 May 1969 has not been
performed" (Judgenient, para. VII). That being so, it is impossible, in the
absence of any stated ground, to see how the award of only six months'
salary was justified. An obligation to do something was assumed in May
1969 (and on 20 and 21 May, before the letter of 22 May, Mr. Fasla had
had with the UNDF' Director of the Bureau of Administrative Management and Budget and Chief, Personnel Division, two conversations of
which the Court knows nothing) and not only did nothing come of that
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obligation but its performance was undertaken in such a way that nothing
could come of it; thi: attitude thus evinced inflicted on the applicant a
lasting injury, one that persists to this day. The Tribunal drew only the
ordinary contractual conclusions from the non-performance of this obligation to act, and failed to exercise its jurisdictional right under Article 9,
paragraph 1, of its Statute to enquire whether the circumstances were
sufficiently exceptional to justify awarding a higher indemnity than the
limit of two years' salary. It would be an exaggeration to Say that in
referring to the geneiral principle of just compensation enunciated by the
Court in its Advisory Opinion of 23 October 1956, without any individualization of this principle in relation to the case in hand, the Tribunal
"exercised its jurisdiction" in the question of exceptional circumstances,
even to the degree ne:cessary to determine its lack of pertinence.
54. As for the ob-jection of fundamental error in procedure having
occasioned a failure of justice, the manner in which some of Mr. Fasla's
requests are rejected in paragraph 4 of the operative clause of the
Judgement without er7enthe briefest statement of reasons seems to me to
raise the same problem of inadequate substantiation. 1will simply observe
that, given the thesis of the Court that the review tribunal's supervisory
powers are strictly limited to the content of the judgement impeached,
it is impossible to see how the examination for the purpose of review can
be carried out if the juidgement in question contains no adequate statement
of reasons. It therefoire appears to me that the inadequacy or omission of
stated reasons must b8etreated as a fundamental error in procedure.
In the present case, that omission does not allow it-to be said with
certainty that there was an error "having occasioned a failure of justice".
Itis possible that the silences of the Judgement are no more than reticence
on the part of the Tribunal and that adequate grounds of decision were
considered during the: deliberation. But as those grounds are not apparent,
the Court should have said as much and sought to have the defect cured,
which was technically possible even if it meant sending the Judgement
back to the Tribunal on that score.
55. For the reasons indicated in paragraphs 34-54 of this opinion, 1 am
impelled to vote for 21 negative answer likewise to Questions II and III of
the operative clause.

56. If this case hiis been dealt with at considerable length, that is
because it represents the first application for review before the Court
based on Article 11 a.nd because the Court has been confronted with ail
the questions of principle raised at the outset and never resolved. But 1
would find it an overstatement to Say that the protection of United
Nations staff members depends on the Court's jurisprudence in matters of
review. That would be forgetting that the very notion of reviewing the
Administrative Tribunal's judgements, when the procedure was introduced, was not allied to that of the protection of the staff-far from it;
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that when the new Article 1 1 was in preparation the Secretary-General
subinitted a paper cm judicial review which concealed none of the
difficulties involved, especially where the jurisdiction of the Court wàs
concerned (A/2909, 10 June 1955, pp. 17-25; see paras. 66-71) and that
the United Nations Staff Council, on that same occasion, did iiot desire
implementation of the principle ofjudicial review, or at any rate not in the
sense of a procedure involving the plenary Court (ibid.,pp. 31 and 33;
para. 2--cf. also paras. 7-10). The impression conveyed by the course of
events since the beginning of the United Nations in the matter of relations
between the adminisi-ration and the staff is rather that the latter has
managed to secure, within the system itself, the provision of the necessary
safeguards and of supervisory institutions in which the staff participate
in such a way that a judicial presence is required solely for the purpose of
preventive action on rare occasions. Rather than the first steps of an
international administrative justice, it is possible that what we here
witness is the development of a form of staff-union protection, satisfactory for al1 concerned, in which the intervention of the Court plays,
likewise, no more than a preventive role. From this standpoint the
developments of the present case can be seen in their proper perspective,
and it would be sufficient in future to ensure that this role of the Court,
if valued, was not restricted in such a way as to preclude the proper
exercise of its judicial function.
(Signed) André GROS.

