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for honest difference of opinion? If the answer is in the affirmative, i.e.,
if the Court finds that there is room for honest difference of opinion, the
Court cannot, on this line of reasoning, introducing currently accepted
standards or not, come to the conclusion that Respondent has exceeded
the scope of its discretionary powers.

As will appear more fully, Mr, President, from a consideration of the
facts, there is, in our submussion, no prospect that the Court will arrive
at a conclusion that there is no scope for honest difference of opinion
when regard is had to everything that can be said on this subject of
currently accepted norms and standards. And it seems that my learned
friends representing the Applicants indeed realize this. That is why
they indicate to this Court that they do not accept the task of establish-
ing that there is, in fact, mala fides in the sense under discussion on the
part of the Respondent Government. There is in our submission in fact
ne substantial difference at all between Respondent’s policies and
general modern thought on the basic principles of justice and equity
involved, and I stress the basic principles involved. The differences which
exist relate to questions of method, and we find that condemnations of
Respondent’s policies, so frequently quoted by my learned friends, very
often proceed from purely political motivation or from a wrong apprecia-
tion of the facts. We find, Mr. President, as we shall show more fully,
that amongst properly informed and thinking persons from all over the
world there is ever-growing support and appreciation of Respondent’s
policies, at least as regards their general trend, their objectives and the
broad means by which the objectives are sought to be attained; we shall
show this more fully when we come to deal with the facts. But that, in
law, is, in my submission, the role that can be assigned to modern,
currently accepted standards as distinct from binding rules of law.

At this stage I should like to revert to a statement made by my
learned friend, Mr. Gross, in connection with the Applicants’ alleged
norm of non-differentiation, because it is relevant to this question of
the relevancy of standards. I quote from the verbatim record at page 261,
supra, where my learned friend said this:

“. .. although Respondent refers to this basic minimum standard
as a ‘so-called’ or as an ‘alleged’ norm, no serious attempt is made
by Respondent to deny the existence per s¢ of the standards relied
upon by Applicants™.
In other words, Mr. President, the suggestion seems to be this: that the
existence of a standard, in our sense of the word, with a content of the
alleged norm is not in dispute. Now, I have already pointed out that we
denied that any such norm in such an unqualified form existed at all
{we did that on the pleadings), quite apart from the fact that it was not
applicable to the Respondent; that we were correct in saying that, i.e.,
that there was no norm in such an unqualified form as was being sug-
gested in the Reply stage by my learned friends, has been demonstrated,
amongst other things, by the fact that my learned friends have now
found it necessary to introduce qualifications into the norm. By the
clearest implication, Mr. President, we also denied the existence of such
an unqualified standard. Tn regard to standards generally, I can refer
the Court to what we said in the Rejoinder, V, at page 174, where we
stated, amongst others, the following (about ten lines from the bottom
of the page):
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“In so far as some recent formulations in resolutions of political
bodies, or even in international agreements, prospective or real, may
be read as seeking to lay down that methods found appropriate in
some countries are to be applied universally and under all ¢ircum-
stances, including those pertaining to South West Africa and South
Africa, Respondent has made no secret of its disagreement with
such notions, or of the fact that its policies donot comply therewith.
In truth, however, as will later be demonstrated, most formulations
contain explicit or implicit qualifications which, in their underlying
ratio, find common ground with the approach inherent in Respon-
dent’s policies.”

I should like to say some more on that subject, Mr. President, with
particular reference to the material relied upon by the Applicants in
regard to their suggested norm of non-differentiation. The Court will
recall that in the Reply the Applicants referred to a number of sources
in support of this contention. We did not, in the Rejoinder, deal with them
one by one, as distinct from dealing with themin general, for the reason that
it was shown, conclusively in our submission, that no such norm existed
or was in any way binding upon the Respondent. Now, when considering
the same question in relation to its use as a possible standard, I should
like to deal with it further in the light of the general statement which we
made in the Rejoinder, and which we maintain.

First of all, in order to avoid misunderstanding, I want to make it
clear that although we do not dispute the existence of a political standard
of non-discrimination involving a prohibition of unfair or oppressive
differentiation, we do dispute the existence of an absolute standard of
non-differentiation; we must draw that distinction quite clearly—a dis-
tinction between non-discrimination involving a prohibition of unfair or
oppressive differentiation and an absolute standard of non-differentiation
per se. We can point out, Mr. President, with reference to the conventions
and draft conventions to which my learned friends referred the Court,
that the States which are seeking to achieve a convention on the subject
of non-differentiation are still groping about on the question of necessary
qualifications which they have to introduce in that regard, and that there
is no concept having nearly the absolute nature which the Applicants
seem to assign, or wish to assign, to this suggested norm or standard.

Secondly, Mr. President, I must point out that in a number of the
sources cited by the Applicants, both in the Reply and in the present
Oral Proceedings, reference is made to, and judgment is delivered on,
Respondent’s policies specifically, and my learned friends were not slow
to point that out. Amongst numerous examples which we find in the
pleadings and in the Oral Proceedings, I can refer to a statement by my
learned friend, Mr. Gross, in the Oral Proceedings—the verbatim record,
at page 263, supra, where he referred to the Draft Convention adopted
by the Human Rights Commission at its 2oth session, and he said:
“The approved Draft Convention condemns ix expressis verbis ‘policies of
apartheid’ . .."” Now, Mr. President, our subimission in that regard is
this: for reasons which I have already indicated, such a condemnation
cannot per se assist the Applicants in establishing the content of any
particular norm. When we have a condemnation of a policy, there enters
into that condemnation two elements which are separate and distinct.
The first element is that of the applicable standard, and the second is
the appraisal of the factual elements of the policy or practice. It is only
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when we have the second, i.e., the appraisal of what factual elements
are involved in the particular policy or practice, that we can apply the
norm. So, Mr. President, if a policy is condemned on a wrong factual
assumption, for instance, an assumption that it involves deliberate op-
pression, or that it is based on concepts of racial superiority or racial
hatred, then the condemnation itself tells us nothing about standards,
except about the very elementary ones which everybody accepts—that
deliberate oppression is a bad thing, or that concepts of racial superi-
ority or racial hatred are bad things; that is all such a condemnation
tells us, And this is precisely what we find in the case of this last example
to which I referred: the Draft Convention of the Human Rights Commis-
sion as set out in the Reply, IV, at page 507. We find this condemnation
of apartheid ¢n expressis verbis in the Third Preamble of the Draft
Convention as there set out, and it reads as follows:

“The States Parties lo this Convention,
“Concerned -b3; manifestations of racial discrimination still in
evidence in some areas of the world and by governmental policies

based on racial superiority or hatred, such as policies of apartheid,
segregation or separation ..."”

That makes it perfectly clear on what basis, on what assumption, this
condemnation was based. This Court is not assisted in any way by such
a condemnation as far as the standards involved are concerned, because
the Court must make its own determination and will, in my submission,
make its own determination, on the evidence presented to it, whether
that evaluation, that judgment, that the policy is based on a concept of
racial superiority or racial hatred, is correct or not; and once that factual
evaluation falls away, we are left in the dark, at any rate as far as the
condemnation itself is concerned, in regard to the particular standard
applied. When it comes to the particular standards contemplated by this
particular Commission, we have to look, therefore, at the other provisions
of that Draft Convention, and it is in that regard that we submit that
the qualifications inherent in them are of the greatest significance also
in the present enquiry. :

Mr. President, I proceed then to the provisions of the Draft Convention
on the Elimination of All Forms of Racial Discrimination, adopted by
the Human Rights Commission at its zoth Session in 1964.

I may say that, for my present purpose, i.e., for the purpose of com-
paring modern standards, in so far as they are relevant, with the con-
ceptions of the Respondent Government as expressed in its policies, I
shall confine myself, out of all the sources cited by the Applicants, to
this particular one. This is the very latest development on the subject
in the international sphere. Tt does not seem to us to be necessary to go
fully into the whole historical background and the precise wording of
each resolution, declaration, draft convention, convention and so on,
which led up to this ultimate one. This one contains all the adaptations
that have been found to be necessary, from time to time, and it provides
sufficient illustration of the point which we want to make in the present
argument.

The preamble and the first three operative articles of the Draft Con-
vention are cited in the Reply, IV, at page 507, footnote 2. The Court
will there see that in the first article racial discrimination is defined as
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follows: ““... any distinction, exclusion, restriction or preference based
on race, colour, [national] or ethnic orgin. ..”

But the Court will also notice that the word “national’”’ appears in
parenthesis. At the end of the article there appears, by way of explanation
for the parenthesis, a sentence in which a special interpretation is placed
on the word “national’. The sentence reads as follows: “[In this para-
graph the expression ‘national origin’ does not cover the status oi any
person as a citizen of a given State.]”

In other words, where there is, in general, to be a prohibition against
racial discrimination, that is, against any distinction, or preference, or
exclusion, or restriction based, ¢wfer alia, on national origin, such pro-
hibition does not apply to a distinction because of the status of any person
as a citizen of a given State.

This Draft Convention, Mr, President, is, in this respect, essentially
the same as that adopted by the Sub-Commission on the Prevention of
Discrimination and Protection of Minorities, which fully discussed the
several drafts placed before it by experts. It is very interesting to note
that in these discussions much concern was expressed by members of
the Sub-Commission in regard to the use of the word “national” in some
of the draft definitions of racial discrimination.

They made it clear in these discussions that the Convention should be
so framed that it could not be regarded as interfering with the right of
each State to differentiate between its nationals and aliens.

Thus we find that at the 411th meeting of the Sub-Commission on 16
January 1964, Mr. Krishnaswami of India proposed an amendment to
the draft which was then under consideration. The amendment was to
the effect that the word "nationality’” should be placed in quotation
marks in the definition contained in Article I and that its meaning
should be explained in a footnote, assigning to it much the same inter-
pretation as to the last sentence of Article 1 of the draft eventually adop-
ted and as printed in the Reply. He proceeded to state, Mr. President:

“With that explanatory footnote, the article could not be inter-
preted as denying to a State its right to make special provisions re-
garding aliens within its territory.” {U.N. Doc. EfCN.4/Sub.2/SR.
441, p. 4.)

At the 425th mecting of the Sub-Commission Mr. Cuevas Cancino of
Mexico expressed the following opinion:

“...the convention obviously could not require States to grant equal
riggt)s to nationals and aliens”. (U.N. Doc. E/CN.4/Sub.2/5R.425,
p. 8.

At the same meeting Mr. Mudawi of thé Sudan, referring to a draft
Article 8 in which it was sought to place a restrictive interpretation on
the word “‘national’” in Article 1, remarked that—

“... an alien might be denied rights other than political rights
which were granted to naticnals’’. (U.N. Doc. E/CN.4/Sub.2/SR.
411, p. I0.)

The next speaker, Mr. Saario of Finland, commented that:

““... There were some areas other than political rights, e.g., the right
to social security and the right to work, in which a distinction was
made between nationals and aliens; accordingly, it might be unwise
to single out political rights in the interpretative clause.” (U.N.
Doc. E/CN.4/Sub.2/SR 411, p. 10.)
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These, Mr. President, as I have said, are extracts from the deliberations
of the Sub-Commission.

At the meetings of the Commission of Human Rights in 1964 similar
sentiments were expressed by delegates and it was generally understood,
as appears from the record, that the Draft Convention should not be
read so as to prohibit differentiation between nationals and aliens, hence
the retention of the interpretative sentence in Article 1 of the draft
which is in the Reply.

With respect, the Court could refer in that regard, for example, to
United Nations Documents EfCN.4/SR.783-785.

Now, Mr. President, once it is accepted that differentiation between
nationals and aliens is permissible, then surely as a matter of logic and
of justice and of equity, there can be no objection to differentiation be-
tween different groups inhabiting a given territorial area, which is, for
the time being, administered as a unit but which is destined to be split
up into separate political areas, each with its own nationality and each
capable of achieving autonomy.

Surely there can be no distinction, as I have said, of logic, or of justice,
or of equity, between these two cases.

If it is accepted that it is in the interests of all the different groups
in such a territory, that a separate country, or homeland, should be set
aside for each group, and if it is further accepted that, on the road towards
achieving this objective, it is necessary to distinguish between the various
groups, even before their respective areas have developed to countries,
m the true sense of the word, what difference could there then be in
logic, or fairness, or justice, between differentiation in such a ¢ase and
that involving nationals of States already existing as separate States.

Surely, Mr. President, it would, in our submission, .be hypocritical
to suggest that the various States might freely differentiate between
nationals and aliens once they have become autonomous, or semi-auton-
omous, but that until that stage were reached, the administering power,
which is striving to that ultimate end, would be precluded from any
differentiation between the groups at all. Surely that would be a com-
pletely artificial and a completely unjustified distinction and it would,
as we submit, be hypocritical,

It would be tantamount to saying, Mr. President, that such a solution
is not to be allowed to the administering power at all, because once it is
accepted that the best purpose to be striven after is the creation of dif-
ferent political units with different nationalities, the application of a
policy of differentiation with a view to achieving that end could not be
distinguished in justice or fairness from the case where the final result
has already been achieved.

As T have said, Mr. President, it would be tantamount to saying that
such a solution is in itself debarred to the administering authority,and
as far as [ know there is no modern standard, or rule, or norm, which has
that content. There certainly could not be any moral or equitable justi-
fication for such a norm or standard because it involves not a question of
principle, of justice, of equity, or of morality, but purely a question of
method of achieving ideals of justice and tfairness towards everybody
concerned—and the soundness of the method applied would have to
depend upon the facts and the circumstances of each particular case.

It therefore, Mr. President, becomes clear from this qualification
about differentiating on a nationality basis alone that there is no material
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distinction between the underlying concepts of justice, equity and mo-
rality (as distinct from particular questions of method) of the particular
Draft Convention and those involved in the Respondent's policy. But,
Mr, President, the same feature appears from a further factor, namely
the following: the authors of the Draft Convention did not consider that
differentiation between groups in a country destined to be administered
as a territorial unit would be impermissible in all circumstances, even
on a permanent basis. In other words, even in cases where it is not the
objective to have a separation into different political units, but where
the country is being administered as a single territorial unit and the
intention is that it is to continue to be so administered, even there the
conference did not consider that differentiation was to be barred in all
circumstances.

So we find that the same speaker from Mexico, Mr, Cuevas Cancino,
said the following at the 411th meeting of the Sub-Commission:

... [it] was important to bear in mind that protection of certain
groups did not constitute discrimination. Nor should such measures
be abruptly discontinued. In some cases, they became part of na-
tional institutions, and a permanent means of securing rights which
were in the interests of the country as a whole. As an example, he
cited the case of Mexico, where the ownership of the land by the
Indians had been originally recognized by the Spanish Crown, and
subsequently, withdrawn on legal grounds, after the revolution of
1870, so that the Indian villages had been left entireily without land.
It had required the revolution of 1910, with its ensuing land reform,
to restore the original more equitable situation.” (U.N.Doc. E/CN.4/
Sub. 2/SR.411, P. 9.)

This was, therefore, a further case, Mr. President, where particular cir-
cumstances rendered such a solution more equitable than a rigid precept
of non-differentiation, even in a country governed as a territorial unit
and destined to continue to be so governed.

At the 425th meeting of the Sub-Commission the same speaker com-
mented adversely on a draft Article 8 that had been proposed. The rele-
vant portion of paragraph 2 of the draft Article 8 read as follows:

“Nothing in this Convention shall be interpreted as implying ...
a grant of political rights to a distinct racial ethnic or national
group as such.” {UN. Doc. E/CN.4/Sub.z/1..340.)

Mr. Cuevas Cancino said in this regard:

“The second part raised a question as regards the kind of groups
to which it referred. He could suggest some cases where political
rights would have to be granted to distinct groups as such—the
Turkish minority in Cyprus was a case in point, In fact, in some cases
the denial of special political rights on such grounds might in itself
constitute discrimination.”” (U.N. Doc. E/CN.4/Sub. 2{SR 425, p. 8.)

At the same meeting Mr. Ivanov of Russia also objected to the cited
portion of the draft Article 8, paragraph z. He is reported to have said
the following in the same document at page 6:

‘“... the draft convention should not deny political rights to any
group, but should ensure them to all. In some countries racial and
ethnic groups had political antonomy, and special provision was
made for that situation in the Constitution. If a limitation along the
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lines proposed was included in the draft convention, it might have
the effeci-of depriving entire groups of their legitimate nghts. At
a time when peoples in many parts of the globe were striving for
autonomy, such rights ought to be defended.”

Mr. President, one of the proposers of this draft Article 8§, Mr. Calvo-
coressi of the United Kingdom, reacted to these speeches which I have
cited by assuring Mr. Ivanov as follows:

‘'... that paragraph 2 of Mr. Capotori’s and his own draft for Article
VIII ... was not intended to limit the rights to political autonomy
held by racial, ethnic or national groups ...".

And he also assured Mr. Cuevas Cancino as follows:

‘... that it was not intended to affect the rights of such groups as
the Turkish minority in Cyprus, The paragraph simply stated that
nothing in the draft convention should be interpreted as grant-
ing such rights.” (U.N. Doc. E{CN.4/Sub.2/SR.425, p. 9.)

So Mr. President, it becomes clear again that there was general agree-
ment that there could, in fit cases, be distinctions of this nature, such as
the granting of political and other rights to particular ethnic groups as
such, even within a country destined to be governed as a unit. And it
would seem, in consequence, that there is no basic difference-—mno diffex-
ence of real principle—between the attitudes of the authors of the
Draft Convention and that of the Respondent Government regarding
differentiation in a country or area inhabitated by various national or
racial groups.

The common attitude seems to be that differentiation of the nature of
unfair discrimination is impermissible but that measures of differentia-
tion which are genuinely designed to promote the interests of all the
groups concerned, is permissible. Any difference which may exist between
Respondent’s attitude and that of the authors of the Draft Covention,
relates to formulation, particularly of detailed aspects of method, and
not to the underlying ideas themselves.

Well, there are, indeed, such differences in regard to formulation of
particular aspects of method. I may in that regard refer the Court to
paragraph 2 of Article T of the Dralt Convention, as an example. The
paragraph is quoted in the Reply, IV, at page 507. It contains wording
which, in my submission, will quite evidently require further considera-
tion, and probably modification, in the course of gaining full wisdom on
the subject and before a final conclusion is reached, because we find that
it reads as follows:

“Special measures taken for the sole purpose of securing adequate
development or protection of certain under-developed racial groups
or individuals belonging to them in order to ensure to such groups
or individuals equal enjoyment or exercise of human rights and
fundamental freedoms shall not be deemed racial discrimination,
provided, however, that such measures do not, as a consequence,
lead to the maintenance of separate rights for different racial groups
and that they shall not be continued after the objectives for which
they were taken have been achieved."”

Mr. President, the part of this paragraph before the proviso accords
entirely with the basic underlying attitude of the Respondent in regard
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to its policies. The only difference arises from this rather rigidly worded
proviso reading ‘‘provided, however, that such measures do not, as a
consequence, lead to the maintenance of separate rights for different
racial groups and that they shall not be continued after the objectives
for which they were taken have been achieved”. Mr. President, the in-
junction in this proviso that protective measures are not to “lead to the
maintenance of separate rights for different racial groups” appears to
be in conflict with certain of the sentiments expressed by speakers in the
very debate I have referred the Court to, which led up to the adoption,
by that conference at least, of the Draft.

It is certainly in conflict with the fears expressed on behalf of various
States in regard to paragraph z of the draft Article § to which I have
referred.

Surely the separate rights granted to the Turkish minority in Cyprus
were not intended to be of a temporary nature and they were not dis-
cussed in the debate as if they were intended to be of a temporary nature
only. And the rights of the racial and ethnic groups, referred to by the
Russian delegate, in the passage which I quoted to the Court, were not
spoken of asbeingintended to be temporary. The wording of this proviso,
therefore, seems to be going beyond the contempiation of at least some
of the delegates. That is one of the reasons why I have said, with the
greatest respect, that it would seem to be evident that this is an example
of a standard which would require modification with experience as it goes
along. In addition, Mr. President, if underdeveloped groups may be
specially protected by measures involving compulsion from the point of
view of the developed groups, there can, in our submission, hardly be
any logical or equitable justification for denying similar protection to
developed groups, which may be minority groups in particular countries,
involving compulsion from the point of view of the underdeveloped
groups. 1 have dealt with that point before but on a basis of equity or
justice or ethics or morality, Mr. President, there cannot be any distinction
in that regard. If there is a moral right, on the part of a more developed
group, to inhabit a certain country, if that group plays a constructive part
in that country, if it is to the advantage of all that that group is to remain,
then what objection could there be in fairness or justice to such special
measures of protection as might be required for that group? Yet this
proviso, to which I referred, or rather the whole of that paragraph 2
of Article 1, does not make provision for a case of that kind. It makes
provision for protection of underdeveloped groups but not for the most
developed groups in the territory even though that group may be a
minority.

It is in regard, Mr, President, to the introduction of such elements of
rigidity into what must essentially in our submission be questions of
method that Respondent differs from the terms of the Draft Conven-
tion but clearly not from the underlying principles of justice and equity.

So, Mr. President, having considered the suggested norms and the sug-
gested standards and the interpretation which, in our submission, 1s
to be placed on Article 2, paragraph 2, of the Mandate, we come to the
question of the application of the legal principles to the facts—the legal
principles contended for by us and by my learned friends. The full con-
sideration of that part of the enquiry, of course, is to be left over until
the facts have been properly debated and canvassed and investigated
but there are certain aspects of that part of the enquiry to which I
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should like to draw attention now because they seem to be relevant in
regard to the legal questions which we have been debating,

On the first day of these Oral Proceedings, my learned friend, Mr.
Gross, made the submission——

“... that the legal issue joined between the Parties in respect of
the irreconcilability of the policy and practice of apartheid with the
obligations of Article 2, paragraph 2 of the Mandate, hinges on no
undisputed fact”.

That is from the verbatim record at page 115, supra.
He also said at the same page—

“That there is no ‘issue of fact to be determined between the
parties’ on any decisively relevant aspect of these cases, has been
made clear in the Reply and is here reaffirmed.”

Still proceeding at the same page, he said—

“The Applicants, of course, take sharp issue with the premises
upon which Respondent’s policy is based, as well as with the in-
ferences and legal conclusions which Respondent seeks to draw from
its admitted, factual, policies.”

Now we have pointed out several times before, Mr. President, that the
suggested norm of non-differentiation was formulated in the Reply in
such absolute terms as to cutlaw any differentiation of any kind between
ethnic groups, no matter for what reason and no matter what the results
of the differentiation might be. Measured against that norm, Respon-
dent’s policies and practices were obviously impermissible and if, such
a norm were to exist in that absolute form, it would be true to say that
there would be no factual disputes between the Parties which prevented
adjudication and indeed condemnation of Respondent’s policies and
practices, That result would follow automatically because it is common
cause that there is differentiation on a group basis. And in that respect of
course, there is no factual dispute and on application of the absolute
norm the consequence of illegality would follow.

As soon, Mr. President, as we depart from such an absolute norm, i.e.,
if we have to find some other basis for illegality, then that question, as
to there being no fact in dispute, becomes certainly not nearly as clear as
on the said premise. In fact, we submit that in the light of the correct
basis for adjudication of the issues regarding Article 2, paragraph 2, this
attitude stated by my learned friend in regard to there being no dispute
on material questions of fact, is an untenable one. It is untenable for
two reasons: the first one is the very fact that, as we have pointed out, it
has been necessary for the Applicants to introduce qualifications into their
suggested norm of non-differentiation. They have qualified it by the con-~
cept of “protection, not compulsion’’, and ¢f the Court were indeed to
have to apply a formula of that kind, then numerous factual disputes
might be involved in regard to each one of the various measures and
policies and practices concerned. I have pointed that out earlier to the
Court and I need not elaborate upon it.

What I do want to stress at this stage, is this further factor, that my
learned friend himself says that he takes sharp issue on the premises
upon which Respondent’s policy is based, as well as on the inferences and
legal conclusions to be drawn therefrom.

It is, in our submission, completely illogical, Mr. President, for the
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Applicants to say that there is no material factual dispute between them
and us and to say at the same time that they take this sharp issue on
the premises upon which our policy is based. What do they mean by
“premises’”’? That becomes perfectly clear, when we have regard to what
they said about this v%rv)ﬁ same word ‘‘premises” in the pleadings which
are before the Court. When we have regard to that, Mr. President, we
find that those premises indeed involve questions of pure fact—pure
fact as distinguished from evaluations of fact or inferences to be
drawn from fact. Surely, Mr. President, the question whether various
population groups in South West Africa desire to retain their separate
identities or desire to have separate schools or separate territories and
separate residential areas or separate political institutions, and so forth,
is a pure question of fact. And can my learned friend say to this Court that
there is, for relevant purposes as far as any of these theses or bases are
concerned, no issue of fact between the Parties? Is it not, Mr. President,
a question of fact whether school children might progress better when
taught in their home language than in a foreign language? Is it not a
question of fact as to the psychological way in which children and in-
deed adults in South West Africa react to separate institutions, separate
schools and separate other institutions, as compared with the situation
in a country, for instance, like the United States of America where the
psychological aspect of the matter was dealt with in the Brown case?
Is that not a question of fact? Is it not a question of fact in what manner
members of groups, of ethnic groups, react when they feel that the
identity or the continued existence of the group is being threatened? Is
that not a question of fact? And is it not a question of fact, or at least
of evaluation of techniques involved in government, to decide what is
the best reaction of a government to group reactions of that nature, if
established as facts? Must a government try to smash them altogether,
try to over-rule them, ignore them, or must the government take cog-
nizance of their existence and try to evolve a policy which takes cogni-
zance of them and which is capable of using the human materialinvolved,
the human sentiments involved, the human reactions involved, to a posi-
tive purpose and to a positive result?

Surely, Mr. President, those are questions of fact and of scientific
appraisal of the problems involved. In the Reply, IV, page 302, we find
the clearest indication that the Applicants include these matters, to
which I have referred, in what they call the premises upon which the
Respondent's policies are based. They say there, under the heading of a
portion of their Reply, namely The Weight of Contemporary Scientific
Authority.

“Respondent’s underlying premises are, in effect, that historical
circumstances have created a situation in which members of different

]

‘groups’ prefer to ‘associate with members of their own group’.

Mr. President, let us pause here, for a moment. Surely, that in itself is a
statement of a question of fact, whether members of groups indeed,
prefer to associate with members of their own group. The Applicants
go further and state various other examples, some absolutely correctly,
some correct with some qualifications, some incorrectly, but, neverthe-
less, in purported illustration of what the Applicants conceived to be
the premises which we, on our part, stated to be those underlying the
policy of separate development. These premises referred, ¢nfer ala, to
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group reactions, which we said existed as social phenomena, as facts
independent of government action. The whole subject is discussed in the
Reply, 1V, pages 303-305, where the Applicants set out what they con-
ceive to be our stated basic premises. Then, Mr. President, at the con-
clusion of this setting out of our premises, or the way in which we
expressed the premises, the Applicants say:

“In reply, Applicants show that, to the contrary, the foregoing
assumptions and generalizations, asserted by Respondent to underly
and shape its policy of aparfheid, or separate development, are
contrary to, and are rejected by, the overwhelming weight of au-
thority in the political and social sciences.” (IV, p. 305.)

I ask the Court again, with due respect, is that not a statement of an
issue of fact, especially when the Applicants proceed to isolate three of
these so-called premises, or assumptions, or generalizations, asserted by
Respondent to underly and shape its policy, and to deal with them in
order to show that they are contrary to and rejected by the overwhelming
weight of authority in the political and social sciences. The first one is
paraphrased at page 3035 of the Reply as being Respondent’s contention
regarding * ‘Difference’ without ‘Inferiority’ . The second one at page 306
is paraphrased as being Respondent’s contention of “‘Inevitable ‘Frustra-
tion’ if all Inhabitants of the Territory Are Accorded Equal Opportunity”.
The third one is paraphrased as “Respondent’s Contention that, As a
‘Realistic Government’, it Must Support Existing ‘Group Reac-
tions'”". The Applicants then proceed under this heading with a discus-
sion, running from page 305 to page 312, in which they ofier, what they
call, the overwhelming weight of authority in the political and social
sciences, which they say refutes these underlying assumptions, gener-
alizations—in other words, premises—of Respondent’s policies.

Mr. President, we dealt with that subject-matter in our Rejoinder, V,
pages 400-461—a treatment spread out over, if [ recall correctly, four
different chapters of our Rejoinder—in order to show that the Applicants’
statement that the overwhelming weight of authority in the political and
social sciences, is against these various premises on the Respondent’s
part, properly stated and properly understood—that that contention on
the Applicants’ part is wholly unfounded. Mr. President, surely that
constitutes an issue of fact between the Parties on what the Applicants
call the premises, on which they take sharp issue. How then can the
Applicants tell us that there are no material issues of fact between the
Parties which are relevant to a determination of this case in regard to
Article 2 (2)?

These are only some examples. There are others which make it equally
clear that, in contending as they do that the policy of apartheid, as
practised in South West Africa, 1s repugnant to the Mandate (that we
find in the verbatim record at p. 113, sup#a) the Applicants have in mind
a certain factual conception of the policy of apartheid. They indeed make
that very clear, Mr. President. They go on to say, at page 114 of that
same verbatim record:

“... it is impossible to deal with the legal issues underlying the
mandatory rights towards the inhabitants of the Territory without
considering, if only briefly, the Applicants’ theories, or contentions
at least, with respect to the nature of the practices and policies with
which those legal issues are vitally concerned’".
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At page 113 the Applicants make it perfectly clear what is their factual
conception of the policy of apartheid, as practised in South West Africa,
and I quote:

“The Applicants do not use the terms ‘apartheid’ or ‘separate
development’ as words, but as defined acts with a legal consequence,

The Applicants present to this honourable Court the policy and
practice of apartheid as it is, and as it has been, in the daily lives of
the individual persons who comprise the collectivity of the inhabi-
tants of the Territory.

The Applicants define apartheid, for the purposes of these pro-
ceedings, as a policy and practice under which:

‘the status, rights, duties, opportunities and burdens of the popula-
tion are determined and allotted arbitrarily on the basis of race,
color and tribe, in a pattern which ignores the needs and capaci-
ties of the groups and individuals affected, and subordinates the
interests and rights of the great majority of the people to the
preferences of a minority’. [I, p. 108.]”

Mr, President, in that passage I can point to three basic questions on
which the sharpest issue was taken by the Respondent in the pleadings
before the Court. The suggestion that the allotment is arbitrary, the
suggestion, or allegation, that the pattern ignores the needs and capaci-
ties of the groups and individuals affected, and the allegation that the
pattern subordinates the rights and interests of the great majority of the
people to the preferences of a minority, are the cardinal factual issues
between the Parties in this case. My learned friend retains this definition
when he says that the policy of apartheid, as practised in South West
Africa, is repugnant to the Mandate. Indeed, he stresses that this defini-
tion must be read into that concept because he does not use the term
“apartheid”, or “‘separate development” as words, but as defined acts,
and this is the definition. So, Mr. President, how can he tell this Court
that there are no material factual issues between the Parties?

His further recognition of the importance of the factual aspects, to
which I have referred, appears from the fact that, when he came to the
end of his arguments in the verbatim record at page 269, supra, my
learned friend stated certain submissions to the Court apparently as if
he had put his full case in regard to those already, but he made an
exception in regard to his Submissions 3 and 4 when he said:

“... I terminate, on behalf of the Applicants, the first phase of
these oral proceedings, and reserve to the subsequent phase a fuller
discussion of issues mvolved in Article 2, paragraph 2, of the Man-
date, including the legal issues there involved and the submissions

relevant thereto, which I have not now presented to the Court ...".

Mr. President, that is the lack of logic which we still, with the greatest
respect, find in this presentation of the Applicants’ case, and I mention
it, not in order to be facetious about it, but because it creates a real
practical difficulty as to what case it is that we have to meet, and as to
what case it is that this Court is asked to decide. Tt may well be, and I
say it with the greatest respect, that questions ought to be asked of the
Applicants (I cannot ask them), questions that may be necessary to
clarify these basic aspects of what their case really is. Perhaps my
learned friend will deal with the matter in any case In reply to what I
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am saying now, so that we may in fact know where we stand in regard
to this matter.

The practical conclusion to which we come, Mr. President, on the
argument which I have presented to the Court in regard to the law
involved in Article 2 (2) of the Mandate, amounts to this: Let us assume
for the moment that the Court decides in our favour, on the proposition
that the Applicants have not succeeded in establishing any of their sug-
gested legal norms, or standards having legal effect ger se. Let us assume
further that the Court finds in our favour that the basis upon which the
alleged violation of Article 2z (2) of the Mandate is to be determined, is
one of good faith—in other words, that in order to establish a breach
or violation of our obligation under that Article, it is encumbent upon
the Applicants to establish bad faith on our part, in the sense under
discussion,

Let us assume further that the Court finds in our favour that an
enquiry into that question of bad faith is not to proceed on the limited
and artificial basis suggested by the Applicants in their reference to a
so-called presumption that a man is presumed to intend the natural and
probable consequences of his actions, but that the Court agrees with us
that all the relevant facts—all the relevant evidence—is to be con-
sidered before the Court comes to a conclusion on the issue of intent of
good or bad faith involved in that respect.

Mr. President, on the assumption that those findings are made by the
Court purely on an assessment of the legal argument which is now being
adduced to the Court, and if the Court then, in addition, takes into
account the Applicants’ specific disclaimer about making a case on the
basis of bad faith—I refer the Court again to that in the verbatim record
at page 116, supra, where the Applicants say—

... the fact undisputedly is that the Applicants do not make an
issue, have not sought to make an issue, and do not intend to make
an issue of good or bad faith in the premises’.

Mr. President, on that basis, the question may well be put to the Appli-
cants that if the Court makes these findings I have postulated, do the
Applicants wish to proceed at all with their case in regard to the facts
and, if so, on what basis? On what basis can the facts be said to be
legally relevant and for what purpose?

If this attitude, which I have just read to the Court, is maintained
and assuming the Court makes these findings as to the law involved in
the matter, that may well mean the end of the Applicants’ case.

The Respondent is ready and willing and anxious to put its full case
in regard to the facts before the Court, to proceed with the evidence
I have referred to—oral evidence—and to proceed with the inspection,
if the Court decides to have an inspection. The Respondent is anxious
that the Court should have regard to all the relevant facts but the
question may well arise, as a matter of practical convenience whether,
if the Court makes these findings on the basis of the law, there is any
presentation of an issue of fact at all, from the Applicants’ point of view,
which requires consideration by this Court.

In that event, one would have to draw one’s own conclusions and the
world would have to draw its own conclusions from the fact that the
Applicants have not seen fit to meet squarely on its merits the case
which we have already presented in full on the pleadings, in regard to
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the facts involved, in regard to Respondent’s policy and objectives,
motives and so forth, but that instead they prefer to rely on legal
technicalities in that regard and that those legal technicalities have
turned out te be unsound and without substance.

Mr. President, I submit, that that is a very real practical result which
would flow from acceptance of our contentions on the legal questions
involved regarding Article 2, paragraph 2.

1 should like to add only one further comment. If the Court should
come to the conclusion that our contention is correct in regard to the
discretion which was intended to be exercised by the Mandatory in this
regard, and that the sole test, apart from Articles 3 to 5 of the Mandate,
is whether the Mandatory is honestly setting about its sacred mission in
that regard, then I want to emphasize that that conclusion will not be
a negative one, Mr. President. It will be a positive one—positive in this
sense, that the task involved in that sacred trust, or sacred mission, is
one which must necessarily, from its very nature, adapt itseif to circum-
stances as they change and as they evolve. That is why it is so necessary
to have a discretion on the part of the administering authority—a discre-
tion which makes it possible for that administering authority to apply
policies which are pliable, which are elastic and which are adaptable to
altered circumstances. Without that legal discretion that would not be
possible, especially not if the authority were, from time to time, to be
fettered with a type of norm or standard having the effect in law, sug-
gested by the Applicants,

Mr. President, I may refer the Court in that regard to a brief passage
in the very brilliant judgment of Lord Birkenhead in McCawley v. The
King, reported in the Law Reports of Appeal Cases in 1920 and I am
reading a brief passage from page 703. Lord Birkenhead was there com-
paring various constitutional systems and I merely want to read his
remarks regarding the constitutional systems of the British Empire.

“Some communities, and notably Great Britain, have not in the
framing of constitutions felt it necessary, or thought it useful, to
shackle the complete independence of their successors. They have
shrunk from the assumption that a degree of wisdom and foresight
has been conceded to their generation which will be, or may be,
wanting to their successors, in spite of the fact that those successors
will possess more experience of the circumstances and necessities
amid which their lives are lived. Those constitution framers who
adopted the other view must be supposed to have believed that
certainty and stability were in such a matter the supreme destderaia.”
(Italics added.)

The judgment goes on to analyse the various aspects of the distinction.

I merely want to emphasize these words as being par excellence appli-
cable to the mandate instrument before the Court.

Apart from the particular instances in which a Mandatory’s discretion
was shackled, the authors of the Mandate quite obviously shrank from
the assumption that they had a degree of wisdom and foresight that
would be denied to successive generations of Mandatories, despite the
fact that those successors, as Lord Birkenhead said, would possess more
experience of the circumstances and necessities amid which their lives
would be lived,

It is true, Mr. President, that the authors of the mandates system
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considered that Mandatories, in this discretionary task, would have the
assistance, by way of co-operation and collaboration, in the manner which
I have indicated before, of the Permanent Mandates Commission, an expert
commission, and of the supervisory powers of the League Council itself.

Respondent itself would have preferred to be assisted in its discretion
by that type of supervision. But then it must be that type, Mr. President.
1t must be the type of supervision which realizes the ever-changing facts
and circumstances involved, which realizes that if one evolves standards
those are not binding rules but are there only for guidance, and are
subject to modification, according to the teachings of experience.

Under those circumstances, supervisory functions and powers on the
part of bodies of that kind are indeed of assistance to a mandatory
authority which has to exercise a discretion of that kind.

Any assistance of that kind which is still offered by way of criticism,
Mr. President, is always welcome, The only stand which the Mandatory
Government, the Respondent Government, takes in that regard, and
strongly takes, is that when criticism is offered from outside, which is
either politically motivated, or uninformed, which is directed at forcing
its hand in accepting a policy which the South African Government
itseli knows will have disastrous results, then that type of assistance
from outside is not welcome and does not help. That is where the South
African Government stands in law, and in conscience, in regard to this
sacred trust.

That, Mr. President, concludes my argument in regard to Article 2,
paragraph 2.

It remains for me to refer, very briefly, to the legal questions involved
in the only other matter which requires discussion now, namely in regard
to the suggested modification, unilateral medification, by Respondent
of the international status of the Territory, as referred to in the Appli-
cants’ Submission number 5 and, as was argued in conjunction therewith,
by my learned friends, also the suggested modification of the terms of
the Mandate itself, as stated in the Applicants’ Submission number g.

Mr. President, I have scanned the record of the verbatim records in
this regard very carefully, and I find that very brief reference was made
to this matter, by my learned friends.

I could give the Court first a summary of the passages where any
reference was made at all to these matters and then indicate, in sum,
what they amount to. The first reference is to the verbatim record at
pages 134-135, supra. The second is to page 13g. The third is to the
verbatim record of 23 March, There are three passages in it—one at
pages 21g-220, the second at page 221 and the third at page 231. Then
we find a reference to the matter again at pages 268-26q.

Now, Mr. President, on analysis what do we find here? We find, first,
that in the first passage to which I referred the Court (the verbatim
record, pp. 134-135) my learned friend indicated very clearly that he
would not deal with the subject-matter of Submision 5 at this particular
stage. He would reserve this treatment of the subject to what he called
the facts stage of the enquiry.

He said the same in regard to issues arising in regard to militarization—
the alleged violation of the military clause—as dealt with in the Appli-
cants’ Submission number 6.

Nevertheless when it comes to the end (in the verbatim record at
PP. 268-26q, supra) we find that my learned friend, in fact, stated his
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submissions as if he were then asking for orders in terms of those sub-
missions—in regard to both Submission number 5 and Submission
number g—Submission 5 relating to alleged violation of the separate
international status of the Territory and number ¢ to modification of
the Mandate.

This, Mr. President, he did despite the fact that Submission No. ¢
was expressly qualified as depending on the facts discussed in Chapters
V, VI, VII and VIII of the Memorials. The Court will recall that Chapters
V and VI of the Memorials dealt with the Applicants’ version of the Re-
spondent’s policy of apartheid, and with all the facts relating to that;
in other words, to the issue in regard to Submissions 3 and 4 falling for
consideration under Article 2, paragraph 2, of the Mandate. And in that
respect my learned friend, as I have pointed out, at the end of his address
stated that he was not putting his submissions in regard to that matter
to the Court at all, but that he was reserving that for further considera-
tion at the facts stage. But nevertheless, we find that Submission g which
is dependent in part on the canvassing of the facts in regard to Sub-
missions 3 and 4, is already stated to the Court, as a submission.

We find, Mr. President, that Submission g also refers specifically and
expressty to Chapter VII of the Memorials. Chapter VII, as the Court
will recall, dealt with militarization. This is again a matter which is
reserved to be dealt with at the facts stage. Not only is there the state-
ment to which I referred in the verbatim record (pp. 134-135, supra) in
that regard, but, in fact, my learned friend put no submission in regard
to militarization to the Court at that stage.

And Submission g refers also to Chapter VIII of the Memorials, which
deals with the subject of alleged violation of international status, and
which I call, for short, alleged piecemeal incorporation of the Territory.

Now, Mr. President, in that regard we find that there are a number
of facts which are indeed also in issue between the Parties, and which
fall to be considered, amongst others, in conjunction with the issues re-
lating to Article 2, paragraph 2, of the Mandate. We find that in regard
to the charges of piecemeal incorporation the Applicants refer, amongst
others, to subjects such as the fact that Native administration in South
West Africa is conducted as from 1954 by the Department of Bantu
Administration and Development, as distinct from the position that had
obtained before, namely that it fell under the South West Africa Adminis-
tration. They refer to the fact that Native land in South West Africa is,
as from that same time, vested in the South African Native Trust. They
complain about the fact that the Eastern Caprivi is administered sepa-
rately from the rest of South West Africa.

Now, Mr. President, in that regard they themselves made a submission
to the Court which is very significant and relevant in this regard. They
pointed out that power was given to the Mandatory to administer South
West Africa as an integral portion of the Union, but they submitted in
that regard that although acts may appear to be innocent, as falling
under the exercise of this power, the real motive of the Mandatory in
that regard may be an important indicator. They said in their Memorials,
I, at page 186:

“Piece-meal incorporation amounting to de faclo annexation is
both insidious and elusive. Motive is an important indicator since
it sheds light upon the significance of individual actions, which
might otherwise seem ambiguous.”
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They suggested, therefore, that if they could establish an intent to
incorporate then these acts, which might otherwise have been innocent
under the formulation of administration as an integral part of the Union,
that that might become in truth a viclation of the Mandate.

Now, Mr. President, we took them up on that basis, and we submitted
that in fact the motive or the intent in that regard was not only an im-
portant indicator, it was the decisive factor. If the intent was bona fide
to administer South West Africa as an integral part of the Union, with
a view to better administration under the Mandate—in the interests of
all concerned—then such acts would be perfectly in order. 1f the motive
was, as alleged by the Applicants, a motive unilaterally to incorporate
South West Africa into the Union, or now into the Republic, then such
acts would, on the assumption that the Mandate is in force, be a con-
travention of the Mandate.

On that issue between the Parties then, Mr. President, it becomes very
clear that, when one views subjects such as the administration of Native
Affairs by the South African Department of Bantu Administration and
Development, the question of vesting land in the South African Native
Trust, the separate administration of the Caprivi strip, that one has to
examine all the facts involved, in order to see whether the purpose was
better administration or whether the purpose was piecemeal incorpora-
tion, and that, therefore, one cannot come to any conclusion that in
that respect there has been an attempted violation of the international
status of the Territory, unilaterally, or an attempted unilateral amend-
ment of modification of the terms of the Mandate, before going into
all these facts. And yet my learned friend indicated that he is now ask-
ing for an order in that regard. Perhaps I misunderstood him; perhaps
that is not his intention, because he certainly did not deal with any of the
facts in support of that submission, and he did indicate initially that he
would reserve dealing with those facts at what he calied the fact stage.

1 shall, therefore, in the circumstances, also, Mr. President, not at this
stage of my argument deal with the details and the ramifications—if I
may call them that—of these two particular contentions or submissions,
Nos. 5 and g, on the part of the Applicants. There are, in some of the de-
tailed aspects, certain questions of law-to be considered, but they seem
to be essentially tied up with specific points complained of, specific as-
pects of fact, specific transactions, specific laws, specific policies and so
forth. We shall, therefore, deal with those matters after the Applicants
have made it clear to the Court what exactly their case now is in that re--
gard, because it would seem to me that they could hardly have intended
to present their full oral case to the Court in regard to those submissions
already.

If that is indeed their intention, they can say so at the Reply stage and
then I shall, at a convenient stage, deal with the rest of the matter, or
somebody on our side will. But, since at this stage we have not heard the
Applicants’ case in that regard I do not intend to reply thereto.

I wish to reply to only one general aspect, and that is one to which I
have already referred to a certain extent. That is the attitude which the
Applicants adopt in regard to this very question of intent to incorporate,
or, alternatively, intent to modify the terms of the Mandate. 1 pointed
out before, Mr. President, that in this regard, too, in the Memorials the
Applicants commenced with an allegation—a very positive and a specific
allegation—that intent is an important aspect of what one might call
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their cause of action. I read some passages to the Court earlier relating to
their Submission g, namely the question of incorporation. There is another
one to which I{wish to refer. It occurs in the Memorials, I, at page 195,
where the Applicants stated their legal conclusions and summary in this
regard, and where they said:

“By the foregoing actions, read in the light of the Union’s avowed
intent, the Union has violated, and is viclating, its international
obligations stated in Article 22 of the Covenant of the League of
Nations and in Article z of the Mandate.”

And, Mr. President, in their Submission No. 5 itself, at page 198 of the
Memorials (I}, they said that "‘the Union, by word and by action™ was vio-
lating its obligations regarding the separate international status of the
Territory. “By word” there refers to the references they had already
given to a series of speeches, by officials and political leaders, from which
they sought to draw the inference of an intent to incorporate the Terri-
tory. But after we dealt with the matter fully and when it came to the
Reply stage, the Applicants then came with an alternative contention,
which we find in the Reply, IV, at page 573, to this effect:

“Respondent’s policies and acts ... constitute per se, andjwithout
regard to Respondent’s purpose or motive, a violation of Respon-
dent’s obligation to respect the separate international legal status of
the Territory.”

But at the same time they maintained that ‘““Respondent’s purpose or
motive to incorporate the Territory clearly emerges from the record here-
in”, and they even maintained, at the next page, that “in decisive re-
spects, indeed, such a purpose is conceded in Respondent’s own avowals”.

Now we may come to the present Oral Proceedings. The Applicants
completely minimize the requirement of intent regarding this part of

their case also. They now say, in the verbatim record at page 220, supra:

“As formulated in the Memorials (I), at pages 184-195, and re-
affirmed in the Reply (IV), at pages 572-586, Respondent has taken
action reflecting a purpose, objectively determined, to incorporate
and annex the Territory into the Republic of South Africa. Respon-
dent has pursued this objective by means of policies and acts which
impair, and are incompatible with, the separate international status
of the Territory.”

They make it clear, Mr. President, that this objectively determined
intent is one which rests entirely on this suggested presumption. One
finds that in passages which I need not read to the Court, in the verbatim
record at pages 220-221, supra. I might read the last few lines:

“The ‘intent’ referred to in Submission No. 9, as I have said, is
the objectively determinable intent, legally to be inferred from
Respondent’s conduct by virtue of the universally accepted prin-
ciple that a person or entity is presumed to ‘intend’ the necessary
and reasonably foreseeable consequences of his, or its, actions.”

And immediately before they made it clear that what they say in regard
to Submission g applies also to their Submission 5.

So, Mr. President, the position, on analysis, now is that whereas in
the Memorials they attempted to show by direct evidence that Respon-
dent has the intent or purpose, and in the Reply, while formulating
an alternative basis for their charge in regard to Submission 5, they still
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maintained that the intent or purpose appeared clearly from state-
ments made by Respondent’s Prime Minister, they now contend that
Respondent’s intent is to be inferred solely from its deeds in accordance
with this artificial presumption.

The same position is made clear, Mr. President, in regard to their
contentions under their Submission No. g. The charge made in the Me-
morials {I read from (I), p. 196 again), was that certain acts of the
Respondent read in the light of the Respondent's intent “constitute a
unilateral attempt . .. to modify the terms of the Mandate” without the
consent of the United Nations.

We pointed out in the Counter-Memorial that the Applicants appeared
to concede that in order to establish a contravention of Article 7 they
would require to prove an intent on Respondent’s part to modify the
terms of the Mandate.

Now we get the Applicants’ reaction in their Reply, IV, at page 587,
where they say that the alleged violations of Article 7 of the Mandate—

“do not turn upon the question of ‘good or bad faith’, or subjective
motivation. Respondent is presumed to intend the reasonably pre-
dictable consequences of its acts. In this sense, intention is implicit
in Respondent’s conduct ..."
Now, Mr. President, in the Rejoinder, VI, at pages, 424-425, we pointed
out the fallacy underlying this approach—I need not read that passage
to the Court. What I want to emphasize is that in regard to both these
submissions, i.e., Submission 5 and Submission g, the Applicants now seem
to be driven to take up this untenable attitude that an enquiry into in-
tent is to be embarked upon, merely on the basis of this so-called presump-
tion, only with reference to some of the relevant facts and to the exclu-
sion of the others. And that is the same type of attitude previously
taken, Mr. President, in respect of Article 2, paragraph 2; I have dealt
with that fully; I have indicated to the Court, with submission, why that
is in principle an untenable attitude.

In regard to their Submission g it is, in conclusion, significant to note
that the Applicants have retained a reference to intent in the submission
itself, and they gave this explanation for it in the verbatim record at
page 221, supra:

"*Submission No. ¢ is the only one of the Applicants’ Submissions
... in which explicit reference to ‘intent’ is made. Such reference
is regarded by the Applicants as relevant because of the fact that
Article 7, paragraph 1, is the only provision in the Mandate which
contemplates a consensual arrangement between the Mandatory
and the supervisory organ, a subsequent agreement to accomplish
a certain result.

Accordingly, conduct from which may be objectively inferred an
intent to evade the requirements of Article 7, paragraph 1, by means
of unilateral action, takes on significance in the absence of a showing
by Respondent of any plan or purpose to seek consent of the super-
visory organ.”’

Mr., President, I submit that this explanation makes no sense whatsoever.
Surely if at the time of preparing the Memorials the Applicants thought
that Respondent’s intent was indeed to be determined only by application
of this particular objective-critericn in the same way as in regard to
their Submissions 3 and 4and 5, then one would not have found this specific
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reference to intent in this formulation of their Submission No. 9. In our
submission, Mr. President, whether intent relates to modification of an
agreement, whether it relates to a suggested international delinquency,
whether it relates to a suggested violation of duty where it is necessary
to establish intent in order to establish a violation, the principles remain
the same: the enquiry has to be a full one in respect of all the relevant
facts, and only then the Court can come to its conclusion.

The fact is, in our submission, that the Applicants are here also run-
ning away from the task of embarking upon that full enquiry, of establish-
ing by ordinary, evidential means an intent which they have to prove,
and which they admit that they have to prove, in order to establish their
case in law. I have never heard of a proposition that an unintentional
violation of an obligation can be seen as an attempt at a unilateral mod-
ification thereof.

I must express my appreciation to the Court for the very patient man-
ner in which it has listened to a rather lengthy argument, Thank you.





