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.reflected in the Soviet delegate’s comments at the Preparatory Com-
mission in the preceding year, to which I have already referred.

I think that this clarifies the Soviet position, if indeed clarification is
needed, and it would seem quite untenable to argue, as does Respondent,
that the Soviet Union took the position that Mandatories” responsibili-
ties terminated with the dissolution of the League. On the contrary,
the Soviet position was that the Mandatory responsibilities would be
superseded by Trusteeship responsibilities.

The United States views were exactly the same in this respect. .

In Respondent’s statement in replication, Respondent’s Counsel re-
verted to the United States’ views regarding the question whether the
United Nations, as Counsel put it, “took over the League of Nations
Mandate system’™. This form of expression is, of course, ambiguous.
I refer to page 343, supra, of the Verbatim. The real issue is whether
the United Nations Charter, and in particular Article 8o (1} thereof,
contemplated that pending conversion of Mandates into trustee-
ships which was, as this Court said in 1950, the “normal course”
Members of the United Nations expected—the rights of the inhabitants
of Mandated territories would be fully protected, again as the Court
said in 1g30: "‘under all circumstances and in all respects’”. That is
the language of the Court relating to Article 8o (1).

Respondent’s Counsel referred by name to the United States delegate
to the Trusteeship Council and repeats an excerpt which Counsel had
previously quoted in his oral statement at page 117, supra. The
United States delegate, Mr. Benjamin Gerig, has long been known as
an outstanding authority on trusteeship matters.

The debate in 1947 in the Trusteeship Council concerned information
to be furnished by Respondent in connection with the South West
Africa Mandate. A fair reading of the record of the debate will show,
] believe, that Mr. Gerig was intent upon one major objective: to
obtain, as tactfully as possible, assurance by South Africa that it would
transmit full information concerning its administration of the Mandate.

Other statements made by Mr. Gerig, and I shall quote one illustrative-
ly in a moment, other statements made by Mr. Gerig show that in the
course of this debate, and with this objective in mind, he was navigating
through some diplomatic shoals. I quote the following excerpt from a
statement made by Mr. Gerig during the same debate:

“I am among those who always have beligved that the mandate
does continue tn force, but there are others who do not take that
view. Therefore, because of some doubt here, T raise that question.
I would add that even if it does remain in force, that thought,
namely, whether the Union Government is discharging its duties
under the Mandate, looks as if we have certain supervisory functions
to see to it that the Union Government discharges its responsibilities
under the Mandate.”

That is from Mr. Gerig’s comment at the 15th Meeting, at page 505 of
the document cited—the Minutes of the Session of the Trusteeship
Council.

Mi. Gerig's view that the Mandate continued in force so long as neces-
sary to protect the inhabitants of the territories was, of course, entirely
consistent with the position of the United States taken at San Francisco
two years earlier, and I shall revert to that peint after the translation.
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Mr. President, I referred in some detail in my oral statement to the
leadership taken by the United States in sponsoring and steering through
to adoption the so-called ““conservatory clause”, that is to say, Article 8o,
paragraph 1, of the Charter.

In the course of his Statement in reply, Respondent’s Counsel, at
pages 342-344, swpra, of the Verbatim, undertook an extensive analysis
with respect to the crigin and meaning of this clause of the Charter
and he attributed to the Court the intention to rule that supervision
over Mandates was nothing more than what the Court considered to be

a general consideraticn of “probability”.

* Inour own submission, respectfully, the Court’s treatment of Article 8o,
paragraph I, the contexts in which the Court refers to the Article, and
the striking emphasis of the language with which the Court interprets
the clause, do not bear out Respondent’s interpretation of the Court’s
meaning. Our own approach to the point is set forth in the Verbatim at
pages 304-307, supra.

Reverting to the views of the United States at San Francisco regarding
Article 8o, paragraph 1, Respondent’s Counsel quotes an excerpt from
the United States delegate. He omits the next following paragraph
from the delegate’s statement at San Francisco, which I shall read
with the Court’s permission:

“It is clear [saic! the delegate of the United States] that paragraph
5 (that is, Article 8o, paragraph 1) is intended to preserve the
rights during that in-between period from the time this Charter is
adopted and the #ime that the new agreements are negotiated and
completed with the new organization. And it is not intended that
paragraph 5 [thar is, Article 80] should be any basis for freezing
eternally the situation affecting any temritory.”

It seems clear that, just as in the case of the Soviet Union and most
other Members, it was assumed that the normal course would be followed
and that all Mandates would either be converted into trusteeships. or
would, as has happened with the rest of them, be granted independence.

If any doubt could vemain concerning the views of the United States
Government, they are put to rest by the position taken by the United
States during the 1950 proceedings before this honourable Court.

I should like now to turn briefly to the “fifth factor”, as it is now called.
In his first reference to this factor, Respondent’s Counsel qualified his
description of the factor and said it was that one might “almost” call a
fifth group also under the heading “‘Practice of States”.

It 1s, accordingly, desirable to give brief attention to this fifth factor,
and this can be done in a few sentences.

In the first place, the so-called “Practice of States” covering the years
1947 to 1949 is not, and cannot be asserted to be, new material not before
the Court in 1950, even in the sweeping interpretation given by Respon-
dent to the phrase “‘before the Court”.

Respondent contends that there was nothing vague or shifting in
the position of 25 States which, over the vears 1947, 1948 and 1949, and
I quote from Respondent’s Verbatim:

“expressed the understanding that there was, outside of a Trustee-
ship Agreement, no obligation to submit to supervision ... and no
power of supervision on the part of the United Nations in that
Tespect”’.

This is from the 19 October Verbatim.
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Putting aside for the moment the fact that this is not “new material”,
Respondent’s analysis of the views of States, under the heading "“Practice
of States”, is to be compared with the analysis of the United States
in its Written statement submitted to the Court in the 1950 Advisory
proceedings.

In its statement, at page 103 of the Pleadings, the United States says:

"“The general tenor of discussion in the General Assembly from
1946 to 1948 was that the mandate for South West Africa continued
in existence,”

The United States statement then goes on, at page 103 of the Pleadings,
to cite the views of 11 Members, including two separate statements of
the United States’ views in these years, to that effect. These are two of
the years covered by Respondents in Respondent’s analysis of the views
of States: 1947 and 1g48.

The United States statement then proceeds:

“A minority of the members of the Assembly took the posi-
tion that the Mandate had already expired; most of these prem-
ised their conclusion by contending that the trusteeship system had
already in fact replaced the Mandate system since the placing of
Mandates under trusteeship was compulsory.”

That of course was the view at the time these States referred to.

Under this heading, the Written statement refers to the Soviet Union
position as well as that of five other States.

The United States statemnent goes on, this time at page 104 of the
volume of Pleadings of 19350:

“South Africa at the sessions of the General Assembly in 1946-
1947 by no means embraced the minority view but firmly supported
the view of the majority.”

Finally, says the 1950 Written statement of the United States:

“Recent developments with respect to the Union of South Africa’s
administration of South West Africa and the expressions of Union
representatives indicating partial or total termination of the Man-
date, although perhaps foreshadowed in 1947, first clearly appear in
1948. Read beside the record of contemporary events and state-
ments, such belated comments are not persuasive as to the intentions
and understanding of the Union and other States when the League
was dissolved and the United Nations established.”

That is at page 104, from the United States Written statement of 1g50.

And, Mr. President, it is remarkable to note that among the States
cited by the United States statement as holding the view that the Man-
date responsibilities continued in existence, six States are to be found on
Respondent’s list of States which, according to Respondent’s submission,
at the same time held the view that the United Nations had no supervisory
power. 1t is in this respect only necessary to compare, or one may say
contrast, Respondent’s analysis, as it appears in the Verbatim at page
127, supra, with the United States analysis of 1950 as it appears at pages
103 to 104 of the Written statement submitted to the Court in 1950.
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Comment is not necessary. I call the Court’s attention to the two sets
of analyses and leave it at that.

In conclusion, it seerns that this fifth new factor does not add much fuel
to Respondent’s case jor reopening the 1950 Advisory Opinion.

Applicants contended, in the Verbatim at pages 300-301, supra,
that the Court should, in the exercise of its sound discretion, refuse
to reconsider the Advisory Opinion. We cited Article 61, paragraph 1,
as reflecting what Respondent itself asserts to be generally accepted
principles favouring the stability of judgments. That is the sense, if not
the language, of Respondent’s contention. We submitted that the Court
should apply the minimal standards embodied in Article 61, paragraph 1.

Respondent in its statement in replication reverts to this matter,
insisting that Article 61, and the general principles it embodies, are
irrelevant, on the ground that the principle of res judicata does not
apply to Advisory Opinions.

That the principle of res judicata does not apply to Advisory Opinions
is correct; but that is beside the point.

As Respondent’s Counsel conceded, Advisory Opinions are entitled
to what he termed-—justly—''strong prima facie weight as being of
precedential value as an authority”. I quote from the Verbatim at page
100, supra. In its Preliminary Objections, Respondent likewise conceded
that oniy—and I quote—"‘where good reasons exist therefor”, should
Advisory Opinions be departed from in subsequent contentious proceed-
ings—I cite page 214 (I) of the Preliminary Objections.

And in his oral statement in reply, Respondent’s Counsel put it this
way:

“The Advisory Opinion is an authority, like any other authority,
and the only question that arises is a matter of its weight, and if I
could adduce to the Court special reasons why the weight that
would normally be given prima facie to an Advisory Opinion does
not apply in the particular case, then T give those reasons, I give
them without reference to requirements of Article 67, or any similar
principle of law zpplicable in circumstances completely different
from those which now pertain.”

That is at pages 350-351, supra, of the Verbatim.

The difference between the Parties, then, is very simply stated. By
what criterion or yardstick are the “special reasons” referred to by
Counsel to be evaluated? We submit that the minimal standards,
embodied in Article 61, paragraph 1, of the Statute of the Court, and
general accepted principles of law, should be looked to to furnish a
criterion. Respondent, as we see it, suggests no standard or scale of
measurement whatever.

Is Respondent’s owrn evaluation of its “new facts” and “‘new argu-
ments” to govern?

We believe the question answers itself.

Mr. President, I venture the thought that at this time the Court may
perhaps wish a comment concerning the length of the remaining argument
in Rejoinder. I shall endeavour to telescope the balance of what 1 have
to say, in deference to the important questions which have been addres-
sed to the parties by learned Judges and shall attempt therefore to con-
clude my remarks as briefly as possible so as to leave time at this session
for the responses to those questions,
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Respondent’s contentions, with respect to our, as he says, failure to
deal with its arguments de #ovo, we feel reflect a misunderstanding of a
large part of the burden of our effort. We did indeed attempt to deal with
the merits of the arguments de nove, even though we thought it was not
necessary to do so, in view of our submission that there i1s no basis for
reconsideration of the Court’s Advisory Opinion. We did, for example,
attempt to meet head-on the contention with respect to partial lapse;
we did attempt to meet head-on the contention with respect to its
interpretation of the clause in Article 7 relating to another Member of
the League of Nations; we did also attempt to evaluate the Court's de-
cision as to Article 8o, paragraph 1, and its interpretation in the light of
its history, which we have cited, and in the light of its apparent reasons as
are to be inferred from its history. Moreover, we have attempted to meet
head-on Respondent’s argument with regard to partial lapse, by referring
to universally accepted principles of fiduciary obligations which we think
demonstrate the inescapable validity of the Court’s comment that the
result contended for by Respondent could not be justified. So far as
Respondent’s interpretation of the Court’s meaning with respect to the
point of “justification’, we believe that our contentions reflect a correct
interpretation of the Opinion and respectfully leave it at that. Respondent
has attempted to reinterpret the Court’s Opinion with regard to the legal
nature of the Mandate institution. Respondent does this by interpreting
the sentence on page 136 of the Court’s Opinion relating to, what the
Court called, an ¢mportant aspect of the international obligations assumed
by the Mandatory. In the general considerations appearing in that
same paragraph, at page 136 of the Court’s Opinion, will be found several
sentences which justify, we think, our interpretation that the Court was
indeed referring to these international obligations as essentia/ rather than
merely ¢mportant and that can be found, T think, from an inspection
of the text itself, particularly of the third and fourth sentences, at
page 136 of the Opinion, in that paragraph.

Finally, if it please the Court, Counsel for Respondent have seen fit to
intimate that complex and highly charged issues underlying this dispute
should dissuade the Court from taking up the merits, that at any rate is
how the proposition sounded to us. The Court itself has supplied a short
answer to any such propesal, if that indeed is the intent of Respondent’s
point. In its Advisory Opinion of July 20, 1962, relating to Certain
expenses of the United Nations, the Court said (page 155 of the volume of
Judgments 196z):

“It has been argued that the question put to the Court is inter-
twined with political questions, and that for this reason the Court
should refuse to give an opinion. It is true that most interpretations
of the Charter of the United Nations will have political significance,
great or small. In the nature of things it could not be otherwise. The
Court, however, cannot attribute a political character to a request
which invites it to undertake an essentially judicial task, namely,
the interpretation of a treaty provision.”

Mr. President and Members of the Court, may I conclude in thanking
the Court for its attention, with a statement with which I opened my
comments:

“It 15 possible to achieve the Rule of Law only because this
Court sits.”

Thank you.
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9. ANSWERS TO QUESTIONS PUT BY MEMBERS
OF THE COURT

Le PRESIDENT: Maintenant je donne la parole & Monsieur I'agent de la
République sud-africaine seulement pour répondre 4 des questions qui
ont été posées par des membres de la Cour.

Dr. vVERLOREN VAN THEMAAT: Monsieur le Président, la réponse 4 la
question posée par M. le Président Basdevant est 1a suivante: 1'expres-
sion «n’ont pas de Jocus standi » employée dans le contexte indiqué par
M. le Président Basdevant signifie une absence de compétence des de-
mandeurs a introduire ou soutenir la présente affaire conformément 4 ou
en vertu de l'article 7 du Mandat. L’expression locus standi est une
abréviation de l'expression locus standi tn fudicio, ¢’est-d-dire littérale-
ment une place pour se présenter 3 la barre: Dans la pratique judiciaire
générale, 'expression signifie 1a compétence de recourir & la procédure
judiciaire.

Monsieur le Président, si la Cour le veut bien, M. de Villiers répondra
maintenant aux questions posées par sir Percy Spender. Quand M. de
Villiers aura fini sa réponse, je soumettrai une requéte d’amender nos
conclusions, Merci Mousieur le Président.

Le PRESIDENT: La warole est & Monsieur de Villiers.

Mr. pe VILLIERS: Mr. President, in presenting this reply to the ques-
tions put by Sir Percy Spender, I would like to state at the outset that
this is the best we can present within the limited time at our disposal.
I say that for this purpose, that if the Court, or any Member of the Court,
should feel that we could be of further assistance by further investigation,
further research, or by amplification of what we state in reply to the
questions, then we wonld naturally be only too pleased to co-operate in
that regard, and to put before the Court anything further that may be
indicated in a request to us. Whether that should be by further oral
representation, or in writing, would be a matter which we could leave
to the Court if it should wish to address a further request to us.

The questions as put by Sir Percy Spender required answers ““in as
summary and as precise a form as possible”. For that reason, we have
prepared our answers in writing and, contrary to what I have been doing
thus far, T shall more or less read the answers to the Court with a mere
deviation here and there for purposes of brief comment.

We suggest that the following historical facts furnish a background
for answering the questions put by Sir Percy Spender. The first 1s, that
on 7 May 1919, the Council of Three, represented by Monsieur Clemen-
ceau, President Wilson and Mr. Lloyd George, announced that they
had "‘decided on 6th May as to the disposition of the former German
colonies as follows:'’ and then, one of the items following was: “German
South West Africa: The Mandate shall be held by the Union of South
Africa”. The quotation, Mr. President, is from the League of Nations
Official Journal of June, 1920, at page 206. We refer to that matter also
in our Preliminary Objections, at page 2zo (I}, and I can further refer the
Court in this regard to Kluyver, Documents of the League of Nations,
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pages 29I and zgz; H. Duncan Hall, Mandates, Dependencies and
Trusteeships, pages 145 and 146; Quincy Wright, Mandates under the
League of Nations, page 43; Temperley, A History of the Peace Conference
of Paris, Volume II, page 241.

It will be noted, Mr. President, that this disposition occurred before
the Covenant of the League of Nations came into force, the date of this
latter event being 10 January 1920, and even before the Treaty of
Versailles was signed, that date being 28 June 1919. Therefore, I
might add that, with a view to its significance in regard to the questions
put, this was long before the Council of the League came into existence.

The next important fact, or group of historical facts, was the following,.
A Commission of the Supreme Council of the Principal Allied and
Associated Powers, under the chairmanship of 1.ord Milner, prepared a
draft Mandate for South West Africa, together with other draft Mandates,
in the summer of the year 1919. We find references to this fact in Quincy
Wright, at page 47, in the work of E. M. House and C. Seymour, What
really happened at Paris, pages 227 and 440; in the work of Temperley,
to which I have referred, Velume II, at page 237; in Duncan Hall,
at page 136.

We know from these sources that a draft was prepared, but that the
transmission of the draft to the Council was delayed because of a differ-
ence of opinion regarding the question whether the open-door principle
was intended to be applicable in the case of C Mandates. Further refer-
ence may be found to this point in Kluyver, at page 29z; Temperley,
page 239; Quincy Wright, pages 47, 48 and 50.

Still in connection with the drafting of the Mandates, the determi-
nation of the terms of the Mandates, we find that the Council of the
League, on 5 August 1920, decided to request the Principal Powers to
do certain things. We find that in a resolution of the Council of that
date. Firstly, the request was to:

“name the Powers to whom they [the Principal Powers] have decided
to allocate the Mandates’".

And further, inter alia,

“to communicate to it [the Council] the terms and conditions of the
Mandates that they propose should be adopted by the Council from
following the prescriptions of Article 22",

In other words, here was an invitation to the Principal Powers by the
Council to make proposals, but proposals only in regard to terms which
they proposed should be adopted by the Council, the indications being
that the definitive action was intended to be that of the Council.

We find further (I will give the references in a moment) that the
Council also decided in that same resolution—at any rate on the same
day—that it would:

“take cognizance of the Mandatory Powers appointed and will
examine the draft mandates communicated to it, in order to as-
certain that they conform to the prescriptions of Article 22 of the
Covenant.

The Council will notify to each Power appointed that it is invested
with the Mandate, and will, at the same time, communicate to it
the terms and conditions.”
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"The reference is to the Hymans Report, which was approved by the
Council at its San Sebastian session. We find it in the League of Nations
Official Journal, No. 4 of 120, at pages 334 e seg. There is a reference
also to the same matter in Quincy Wright, at pages rog to 112; and in
Duncan Hall, at page 146.

Next, Mr. President, we find that the minutes of the Council of the
14th December 1920, in other words, about four or five months after
the request of August, indicate that on that date Mr. Balfour, the
United Kingdom representative,

“handed in draft mandates proposed by the British Government for”

a certain number of territories, and that list of territories included,
inter alia, German South West Africa. The reference there is to the
League of Nations Official Journal, 2nd Year, No. 1, page 1I. And we
find that the minutes further reveal that the Council referred these
drafts to the Secretariat:

“to consider the Mandates and to consult other legal experts on
any points they considered necessary’’.

Mr. President, the next stage in the developments was that on
17 December 1920, the Council of the League considered a memorandum
on the drafts, which had been prepared (the memorandum had been
prepared) by its Secratariat, and this memorandum contained certain
suggestions for amendments which were subsequently accepted by the
Council. The fact thai that was so, relative to certain amendments, is
referred to in the Lengue of Nations Official Journal of the 2nd Year,
No. 1, at page 12, and there isalso areferencein Duncan Hall, at page 153.
But those sources do not reveal exactly what the amendments were, We
know what the ultimate result was; we do not know from those sources
what the Balfour draft was on the particular points in respect of which
there were amendments,

We did not know—and I say we as representing the Respondent—did
not know that either, until this further research resulting from the
questions put by Sir Percy Spender. We have now at last succeeded in
gaining access to the document—the Balfour draft—in this regard, and
that reveals what these amendments were. But before I refer to them I
must ask the leave of the Court to do so because of the fact that the
document itself which we can offer in proof has not arrived from Geneva.
We have the assurance of the librarian at Geneva that the document is
there and it is being forwarded. We know exactly what the textual
points of importance are as far as the amendments are concerned, and
I am in a position to tell the Court what they are, if the Court would
accept them as being subject to proof and subject to our filing of the
document when it arrives from Geneva. Could that please be rendered
to the Court first?

May I proceed, Mr. President? I thank you.

It appears that the amendmenis related to the following points,
Firstly, the fourth paragraph of the preamble of the declaration as it
now exists, Annex B to our Pleadings, that was added by the Council;
that is the fourth paragraph of the preamble which reads:

“Whereas, by the aforementioned Article 22, paragraph &, it is
provided that the degree of authority, control or administration to
be exercised by the Mandatory not iaving been previously agreed
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upon by the Members of the League, shall be explicitly defined by
the Council of the League of Nations.”

The Council appears, if I may interpose, by the insertion of this portion
of the preamble, to have emphasized the need for definitive action on
the part of the Council and to have referred specifically to paragraph 8§
of Article 22 as explaining the sense in which the Council would act,
the sense of defining the degree of authority, control or administration
to be exercised by the Mandatory.

Then, a consequential amendment, or what appears to be conse-
quential, was made in the Jast words of the preamble, or shall we say
the words following on the preamble, the last words before the operative
portion, There the original words were: “The Council hereby approves
the terms of the mandates as follows.” For those words there were
substituted the present words, namely: “Confirming the said Mandate,
defines its terms as follows.”

The third alteraiion concerned Article 7. Perhaps one should say the
third and fourth, because it entails alterations both in the first part of
Article 7 and in the second part. The original clause, as contained in
the Balfour draft, read as follows:

“The consent of the Council of the League of Nations is required
for any modification of the terms of the present Mandate.”

Thus far there is no difference; but then what the draft contained in ad-
dition was this:

“provided that in the case of any modification proposed by the
Mandatory, such consent may be given by a majority”.

I do not know that any significance attaches to that point for our
purposes, but that was the point of difference in that regard.

Then as regards the second portion, the compromissory clause in the
Balfour draft read as follows:

“If any dispute whatever should arise between the Members of
the League of Nations relating to the interpretation or the appli-
cation of these provisions which cannot be settled by negotiation,
this dispute shall be submitted to the Permanent Court of Inter-
national Justice provided for by Article 14 of the Covenant of the
League of Nations.”

The Court will immediately see the significance. Where we now have
a dispute between the Mandatory and another Member of the League
of Nations, the original idea was a dispute between the Members of the
League of Nations.

The Court will recall that my learned {riend Mr. Muller, in dealing
with our third objection, on 10 October referred to a report by
Viscount Ishii, commenting on the amendments which had been brought
about to the drafts in the Council of the League. At that stage we did
not know exactly what the formulation of the original draft was, but
one could get an indication of that from this report. We find it in the
Verbatim dealt with at page 215, supra, and there is this citation
from the report by Viscount Ishii. I refer to the last paragraph of it
Perhal_]lps I should refer to the whole citation. It begins by setting
out that:

“The Council will perhaps desire to alter the first paragraph of
this article so that it shall read as follows:”
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and then the reading follows with the comment:

“A similar alteration has been made by the Council in the draft C
mandates. It was inspired by the consideration that Members of
the League other than the Mandatory couid not be forced against their
will to submit their differences to the Permanent Court of Inter-
national Justice.”

1 refer to this merely in passing as supporting the point made there
by my learned friend, Mr. Muller, in this regard, that that original
formulation contains no suggestion whatever of any judicial supervision
of the Mandate. It relates to prospective disputes between Members of
the League, and the reason for the alteration also indicates no intention
whatever of providing for judicial supervision. The reason was simply
the one as stated there.

Those then were, as far as we have been able to ascertain, the
alterations actually decided upon, the amendments decided upon by
the Council of the League after considering the draft as proposed by
Lord Baliour on behalf of Great Britain.

Now, Mr. President. in the light of this historical survey, perhaps I
should say against its vackground, we submit that the questions put by
Sir Percy Spender mav be answered as follows:

I read out for the purposes of convenience the formulation of the
question and then the answer.

Question 1. Had the terms or provisions of the Mandate as they appear
in that declaration, and the designation of the Respondent as Mandatory,
already been agreed io between the Principal Allied and Associated
Powers and His Britannic Majesty on behalf of the Respondent, prior
to any action taken thereon by the Council of the League, subject
however only to the approval by the Council of these terms or provisions
to the extent it was required to define the degree of authority, control,
or administration to be exercised by the Mandatory under Article 22 (8)
of the Covenant, and to satisfy itself that these provisions and terms
were not inconsistent vrith the provisions of Article 2z of the Covenant?
If so, in what document or decuments is such agreement recorded?

Qur answer is, Mr. President, that this question can best be answered
in two parts, separating the designation of the Respondent as Mandatory
from the determination of the terms of the Mandate, since these two
matters were dealt with separately.

Tirst, then, the designation of South Africa as Mandatory for South
West Africa was a function of the Principal Allied and Associated Powers,
Such designation was decided upon by them on 6 May 1919 and notified
to the Respondent on 4 May 1919, for which fact we have already
cited the necessary preof. .

Then, secondly, the terms of a draft mandate for South West Africa
were drawn up and aoproved by the Principal Powers, subject to a
reservation by one of tahem on the question of omission of an open-door
provision, The terms of the draft differed in the respects which I have
already indicated from the declaration as now contained in Annexure B
to the Preliminary Objections and to the Observations.

Now, on the question whether there was any agreement to, or approval
of, the terms of this draft by the Respondent as Mandatory, on that
question we, the Respendent’s representatives, can, on the information
available to us, take the matter no further than to say that agreement
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or approval is suggested by certain factors. The first is the statement
which we find in the third paragraph of the preambie of the declaration
that:

‘... His Britannic Majesty, for and on behalf of the Government
of the Union of South Africa, has agreed to accept the Mandate in
respect of the said territory and has undertaken to exercise it on
behalf of the League of Nations in accordance with the following
provisions;”

Knowing, as we do, that that was a provision which had already occurred
in the draft and was not amended by the Council, it appears to show
‘that there must have been prior indication of approval or assent to the
terms of the draft by the Mandatory.

The second factor is that the United Kingdom was one of the
Principal Allied and Associated Powers and that the Government of the
United Kingdom, under the designation “His Britannic Majesty”,
formally represented the Government of the Union of South Africa in
the acceptance of the Mandate, thus rendering probable that there would
‘have been consultation between the United Kingdom and South’ African
Governments as to the terms of the draft.

And, thirdly, almost a corollary to the previous point, is the fact
that the draft was “handed in”" to the Council by the United Kingdom
representative as one of the “draft mandates proposed by the British
Government”. That was the phraseclogy used on the introduction of
the draft.

Therefore, Mr. TPresident, there is no question here of a formal
document, in the sense of a treaty or convention, which can be referred
to as indicating an agreement as between the Mandatory and the
Principal Powers prior to the matter being referred to the Council of
the League. There are these indications that there was probable agree-
ment as between the Mandatory and the Principal Powers as to what
these proposed terms should be, as to what the terms of the draft should
be. That is as far as the matter goes.

In our submission, all the available evidence as we have dealt with it
suggests that in so far as there may have been such agreement, that
agreement was not intended to be constitutive of a treaty or convention
to come into force between the Principal Powers and the Mandatory.
The agreement, which we infer must have been there, concerned merely
the terms of a draft mandate to be submitted to the Council for its ap-
proval, in other words proposed terms for definition by the Council.
The very submission to the Council implied an acknowledgment of a
right or power on the part of the Council to disapprove andfor amend
the proposed terms, and we know that that power was in fact exercised
as regards amendment.

That submission to the Council also carried an acknowledgment, or
shall I say a contemplation, that only appropriate action on the Council’s
part would legally bring terms of 2 Mandate into force, that appropriate
action being definition in terms of, or in pursuance of, Article 2z (8) of
the Covenant. :

We find also that the wording and the contents of the proposed terms
show that they were not designed or intended for operation as between the
Mandatory, on the one hand, and the Principal Powers as such, on the
other hand. They do not purport to set out a legal relationship which
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was to operate as between the Mandatory and the Principal Powers as
such. That is not the way in which they were designed, that is not the
way in which they read, that is not their apparent purpose at all.

We find, therefore, that there was apparently in fact no contemplation
that such agreement as there may have been between the Mandatory
and the Principal Powers prior to reference of the matter to the Council
of the League, could itself be regarded as being of the nature of a treaty
or convention. Action in accordance with that view of the situation, to
which reference may bz made, is that of the United States of America,
which was one of the Principal Powers that acted at the stage of allocation
of the Mandates and at the stage of preparation of draft mandates, but
who later, because of the fact that the Treaty of Versailles was not
ratified on behalf of the: United States, entered into separate agreements
and conventions with the various Mandatory Powers in order to secure
rights in the Mandated territories such as a Member of the T.eague would
otherwise have. That indicates an absence of a2 contemplation that by the
mere agreement with the Mandatory as a Principal Power at the time
any such treaty would have come into operation.

We conclude, therefore, in answer to this question that there would
be no ]ustlﬁcatlon in law in our submission, for saying that a treaty
or convention came into force between the Mandatory and the Principal
Powers by reason of the probable agreement between them, prior to any
action taken by the Council, upon proposed terms for the Mandate.

[ Public hearing of 22 October 1962, afternoon /

Mr. President, I proceed with question 2, which read:

“Did the Council of the League, in relation to the creation of the
Mandate, have under the Covenant or otherwise any power or
authority

{a) to determine the terms and provisions of any Mandate other
than those which defined the degree of authority, control or admin-
istration to be exercised by the Mandatory and to ensure that the
terms and provisicns were not inconsistent with the provisions of
Article 22 of the Covenant? or

(b) did it have any power or authority to designate a Mandatory
or confer a Mandate on any Power?”’

and then there is a further general question under 2:

“And did it ever purport to exercise any such power or authority
in relation to the Mandate?”

Our answer is as to () : Article 22 did not confer on the Council of the
League any power to determine the terms and provisions of any Mandate
apart from the definition of authority, control or administration as set out
in Article 22 (8). Under Article 4, paragraph 4, of the Covenant, however,
the Council could deal with:

“any matter within the sphere of action of the League or affecting
the peace of the world”.

This gave the Council a general power which it was possibly entitled to
use in relation to the creation of Mandates in so far as such action might
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be conducive to the achievement of the purposes of Article 2z and was
not inconsistent with the terms of that Article or with the rights of the
Mandatory. We would not strenuously contest a suggestion to the effect
that, on that basis, the Council might be said to have power to make pro-
vision for matters ancillary to those expressly mentioned in Article 22.

As to (B), no power or authority to designate a Mandatory or confer a
Mandate on any Power was given to the Council of the League.

And then the general question as to what the Council purported to
do in this regard, our answer is: the Council of the League never purported
to exercise any power or authority such as is referred to in part (4) of the
question. In regard to a power or authority as referred to in part {a) of
the question, the Council might possibly be taken to have purported such
exercise with reference to the compromissory clause in Article 7 of the
Mandate, with the Mandatory's consent and in accordance with the
considerations which we have mentioned above at the conclusion of our
answer to part (a) of the question.

We come then to question 3:

“Does any party to these proceedings claim that the Declaration
by the Council {Annex B) is % dfself a treaty or convention?”

Our answer is this: in its written Objections and oral statements
Respondent proceeded on the assumption that the Mandate for South
West Africa, as recorded in the Declaration by the Council (Annex B),
was during the lifetime of the League of Nations a treaty or convention
in itself, that is, an international agreement between the Mandatory
on the one hand, and, on the other, the Council representing the League
andfor its Members. We stated several times, Mr. President, that that
proposition could be taken to be common cause as related to the period
of the lifetime of the League. :

The questions now raised, however, necessitate reconsideration
of this assumption. And we submit that the alternative view might well
be taken that in defining the terms of the Mandate, the Council was taking
executive action in pursuance of the Covenant (which of course was a
convention) and was not entering into an agreement which would itself
be a treaty or convention.

This view-——we put it no higher than a view that might be taken—would
regard the Council’s Declaration as setting forth a resolution of the Coun-
cil, which would, like any other valid resolution of the Council, owe its
legal force to the fact of having been duly resolved by the Council in the
exercise of powers conferred upon it by the Covenant. This view would
further regard the Mandatory’s consent not as a constituent element of
an international agreement, but as something intended to assure the
unanimity required for a Council resolution or, possibly, something in-
tended to prevent possible prejudice on the part of the Mandatory, seen
as a League Member whose interests were affected within the meaning of
Article 4 of the Covenant, the Article which provided for special repre-
sentation of a League Member on the Council in the event of consideration
of a matter affecting that Member's interests. We point out that the
Mandatory’s assent, consent, or agreement could then possibly be
viewed on the basis of meeting with the requirements underlying those
provisions of the Covenant, as being sornething practically necessary
with a view to an effective Council resolution.
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We submit further that on the basis of this view the Declaration itself
would not be a treaty or convention, just as little as any other Council
resolution would be a treaty or convention; nor would it be part of the
convention .(the Covenant) in pursuance of which it was made, just as
little as any other Council resolution would be part of the Covenant.

Such a view might, however, possibly require qualification regarding
the compromissory cleuse in Article 7 of the Mandate, which could not
subject the Mandatory to compulsory jurisdiction without the Manda-
tory’s consent thereto. Therefore, even on the basis on which we are
proceeding now, the consent of the Mandatory may well have to be viewed
in a different light as applied to Article 7 than as applied to the rest of the
Council’'s Declaration. Possibly that provision in Article 7 would for this
reason nevertheless have to be regarded as being of the nature of an
international agreement.

On the other hand-—we are trying to put the two points of view in
this regard, Mr. President—support for the view that no portion of the
Declaration was intended to be a treaty or convention 1s afforded by
certain considerations. These are, firstly that it was called a “declara-
tion’’ and not a treaty or convention; secondly that it was not signed by
any parties; thirdly that it contained no provision for ratification, and
was in fact not ratified by any State—the Declaration itself merely pro-
viding that certified copies were to be forwarded to all the signatories of
the Treaty of Peace with Germany; and fourthly that the Declaration
was not intended to be registered under the provisions of Article 18 of
the Covenant-—as appears fromits own terms, inasmuch as it providesin its
conclusion that it was to be deposited in the archives of the League.

Perhaps I could add a fifth consideration, to this effect: that there ap-
pears to have been a large measure of uncertainty amongst the commenta-
tors, and historically on the part of the organs of the League themselves
on the question whethar the Council ever had treaty-making capacity at
all; and I am told, although I cannot vouch for this statement—I have
not made the investigations myself—that there is no case on record
where the Council puroorted to enter into a treaty, unless one regards
the present case as being such a case.

Then we come to question number 4, which reads:

“If this Declaration was not in itself a treaty or convention, what
were the constituent elements which comprised the treaty or
convention; in particular, what other agreements, if any, or what
other acts on the part of any State or States established the treaty
or convention in telation to the Mandate on the terms or provisions
set out in the Declaration?”

Our answer is, Mr, President, that if Annex B was not in itself a
treaty or convention, in the sense as stated at the beginning of our
answer to the third question, then the Mandate cannot be regarded as
ever having been a treaty or convention at all—except that the possible
qualification regarding the compromissory clause in Article 7 should again
_be mentioned here, as we have discussed it above, in relation to the alter-

.native view stated in answer to the third question.

We say further in enswer to this question that the Covenant was a
treaty or convention; but on the alternative view in question—the
one stated in answer to the third question—Annex B would not be
part of such a convention, just as any other resolution of the Council
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or of the Assembly of the League could not be regarded as part of the
Covenant.

In the light, then, of the above answers to the questions put, our
answers to the final questions are as follows Mr. President:

Question A : “Whoin 1920 were the parties to any treaty or convention
by virtue of which the Mandate was conferred upon the
Respondent upon the terms or provisions set out in the
Declaration?”’

Our answer is: if Annex B constituted a treaty or convention, the
parties were on the one hand the Mandatory and on the other hand the
League of Nations and/or its Members as such (as set out in our oral
statements and our Preliminary Objections, especially at pages 307 to
- 312 (I) of the latter): that is on the qualification “'if Annex B constituted
a treaty or convention”, the significance of that qualification appearing
from what we have stated before in answer to the other questions.

Question B : “If States, Members of the League, were parties to such
treaty or convention: '

(I) Was the treaty or convention registered under the
provisions of Article 18 of the Covenant and the
machinery for registration established by the League?
If so, by whom was it registered and to whom was
the certificate of registration issued?

{(2) If not registered, what significance, if any, is to be
attached to the fact of non-registration?”

Qur answer is (I): Annex B was not registered as a treaty or convention
under Article 18 of the Covenant, as is apparent from the Léague of
Nations Treaty Series, the official name being Publication of Treaties
and International Engagements vegistered with the Secretariat of the League
of Nations. The publication is available in the Carnegie Library and we
have checked this matter in that publication.

Secondly, that'is, as to question 2 under B, the fact that Annex B
was not registered seems to indicate that it was neither intended to be
nor regarded as a treaty or convention when adopted by the Council
of the League, inasmuch as the effect of non-registration was, in terms

- of Article 18 of the Covenant, that a treaty or convention would not be
binding.

In any event, we submit that the effect of non-registration would
appear to be—we do not put it higher than that—that the Mandate,
either as a whole or as regards any portion thereof, for example, Ar-
ticle 7, could not have been “in force’” at any time as a treaty or con-
vention.

These, Mr. President, are our answers to the questions; and in the
light of those answers, and in order to enable the Court to give full
consideration to the alternative possible views set out therein, our Sub-
missions will require some amendment. That will be dealt with by my
learned friend and Agent, Dr. verLoren van Themaat.

[ thank the Court again for its courtesy and consideration, which
has made the experience of appearing before it a very pleasant one.
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Le PRESIDENT: Maintenant je donne la parole & Monsieur 'agent de
I'Ethiopie et du Libéria pour sa réponse aux questions posées par les
Membres de la Cour. '

Mr. Gross: Mr. President and Members of the Court, first, the Agent
for the Applicants has taken note that on 17 October 1962, Judge
Basdevant drew the Agent’s attention to the use he had made of the
expression locus sfandi at the end of the hearing on 16 October. The
Agent for Ethiopia and Liberia would like to take this opportunity
to state that the phrase locus standi was used as a convenient and
informal method by which we referred to the Applicants’ right and
capacity, in these cases, to invoke the compromissory clause of Article 7
of the Mandate. As M. le Président, Judge Basdevant, pointed out,
the phrase appears neither in the Statute of the Court nor in the Mandate.
Our use of the phrase was not intended in any sense or significance other
than as I have explained.

During the hearings on the South West Africa cases on 17 October
1962, Judge Sir Percy Spender addressed to the Parties certain questions
with the request that they direct specific attention to them and answer
them in as precise a forim as possible.

Question I

The answer to both inquiries embodied in the first sentence is in the
affirmative. The answer to the second sentence of Question 1 is that
the fact of prior agreeraent is recorded in paragraphs 2z and 3 of the
preamble of the Declaration of the Council of the League of Nations,
as set forth in Annex B of the Applicants’ Memorials.

Comment on the foregoing answers

Prior to any action taken by the Council of the League, the designation
of the Mandatory had already been decided upon. The decision was made
by the Principal Alliedl and Associated Powers, acting through the
Supreme War Council, and occurred on May 7, 1919. The fact of this
decision is recorded, inier alia, in Part V, Foreign Relations of the United
States (Paris Peace Conference 1919, at pp. 506-608.)

The Applicants are unaware of any place 1 which the fact of prior
agreement or decision on the terms or provisions of the Mandate is
explicitly recorded, other than in the preamble referred to above.

The agreement of the Mandatory te submit to the compulsory juris-
diction of the Court in accordance with the terms of Article # of the
Mandate is set forth in Article 7 itself, which is the only Article in the
Mandate commencing with the words ‘““The Mandatory agrees”.

Question 2

The response to part (a) is in the negative.
The response to part (5) is in the negative.

With respect to the inquiry embodied in the last sentence of Question 2,
the response is also in the negative.
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Question 3

The response is in the affirmative.

Comment :

(a) It is agreed by the Parties to the present proceedings that the
Declaration by the Council (Annex B of the Memorials) is in ifself a
treaty or convention. Relevant citations appear passim in the Prelim-
inary Objections, Observations, and oral statements of Counsel for
all the Parties, as well as in Respondent’s first submission that the
Mandate is “no longer’ a treaty or convention in force.

(&) President Wilson's Third Draft Proposal for the Covenant of the
League of Nations, paragraph 111, provided that the “degree of authornity,
control or administration to be exercised by the mandatory State or
Agency shall in each case be explicitly defined by the League {later
“Council” was substituted for ‘“League™) imn a Special Act or Charier
which shall reserve to the League complete power of supervision and of
intimate control, etc.” (This is quoted in the Verbatim, at page 26,
supra.)

The reference to “Special Act or Charter” appears to be significant.
In the text of many Mandates, it will be seen that the word *"declaration”
(orintheFrench text, “exemplaire”) is replaced by the word “instrument”’
{or in the French text, “acte’’}). I remind the Court that in the draft of
President Wilson the reference is to a Special Act or Charter which is
to embody the undertaking.

Hence it is clear that the Mandate “instrument”’ or “declaration”,
as the terms are used interchangeably, corresponds to the “‘Special Act
or Charter” envisaged in the draft proposal of President Wilson, which
I have quoted.

The ““declaration’ or “instrument’’ was the formal Act of the Council
of the League which embodied and evidenced the agreement between the
Mandatory Powers, on the one hand, and the other Members of the
League, on the other, the Council of course acting for the latter.

(¢} The Permanent Court in the Mavrommatis case, at page 35, as
is clear from the ¢ontext, described Article 26 of the Palestine Mandate
as an “international agreement’’.

{d) As appears from the Court’s Opinion in the Mavrommalis case,
at page II, Great Britain agreed that “Article 26 of the Mandate falls
within the category of matters specially provided for in Treaties and
Conventions in force.”

(e) Article 8o, paragraph 1, of the United Nations Charter refers
in its final clause to the “terms of existing international instruments
to which Members of the United Nations may respectively be parties”.
The history of Article 8o, paragraph 1, as well as the reference in
Article 47, paragraph 1 (a), of the Charter to “territories now held under
Mandate”, show that the word “‘instrument” in Article 8o, paragraph 1,
refers to the Mandate “‘instrument” or ‘‘declaration” with respect to
the Mandates, as it is alternatively described in the Mandates themselves.

Article 80, paragraph 1, shows that the Members of the Uniled Nations
were regarded as “parties” to these “instruments’”. Any ‘“‘instrument”
which has “parties’ is, ex hypothesi, an “agreement’.
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(7) In the Advisory Proceedings, the Separate Opinion in 1950 of
Judge McNair and the Majority Opinion—the former specifically and
the latter inferentially—treated the compromissory clause of Article 7
of the Mandate as a “treaty or convention in force”. The reference to
the inferential use by the Majority Opinion refers to the phrase “having
regard to Article 37 of the Statute of the International Court of Justice”
which is the phrase used by this honourable Court in referring to the
compromissory clause in the 1950 Advisory Opinion.

Question 4

In the light of the response to Question 3, supra, the inquiry embodied
in the first sentence of Question 4 is not required to be answered.

Question A

Respondent, specifically, and all other States who were at that time
Members of the League of Nations were such parties.

Question B

(1) The response to the inquiry embodied in the first sentence of
Question B (1) is in the affirmative,

The response to the inquiry embodied in the second sentence of
Question B (1) is as follows: The Declaration contained in Annex B to
the Memorals was ordered by the Council of the League of Nations to
be deposited in the archives of the League of Nations. The Council also
ordered that certified copies were to be forwarded by the Secretary-
General of the League of Nations to ali Powers signatories of the Treaty
of Peace with Germany.

Applicants have not received specific information concerning the date
or circumstances of the actual deposit of the Declaration. That such
deposit was in fact made, however, 1s evidenced by the fact that certified
copies were duly forwarded by the Secretary-General of the League of
Nations on 17 Februaty 1921 to all Powers signatories to the Treaty
of Peace with Germany.

Applicants have not received information whether a “‘Certificate of
Registration” was issued.

Comment :

The Council of the League of Nations established at least two pro-
cedures for the registration of treaties. Special provision was made-for
treaties which were placed under the care of the Secretary-General of
the League. (This may be seen from a memorandum approved by the
Council of the League of Nations, meeting in Rome on May 19, 1920,
set forth in League of Nations Treaty Series, Vol. 1, Number 1, at p. 9.)

-Moreover, orders by the Council pertaining to the deposit of Mandate
Declarations (or Instruments) and the transmittal of certified copies
thereof, in purpose and effect constituted a registration procedure
appropriate to the registration of Mandates. The procedure which was .
followed made the Mandates public documents, thereby accomplishing
the objectives of Article 18 of the Covenant of the League of Nations. *
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(2) In the light of the response to Question B (1), supra, this question
does not appear to require an answer,

Question C

Respondent, specifically, as well as all other States which were
Members of the United Nations at the date of the Applications in these
proceedings, andfor Members of the League of Nations at the time of
its dissolution were such parties.

Respectfully submitted. Thank you, Mr, President.

Le PRESIDENT: Maintenant, je donne la parole & M. l'agent de Ia
République sud-africaine.

Dr. vErRLOREN VAN THEMAAT: Mr. President, for the reasons indicated
in our answers to the questions of Sir Percy Spender, and with the
leave of the Court, we hereby amend our Submissions by substitution
of the following paragraph for the paragraph commencing with the
word “‘Firstly”’:

“Firstly, the Mandate for South West Africa has never been, or,
at any rate is since the dissolution of the League of Nations no
longer, a ‘treaty or convention in force’ within the meaning of
Article 37 of the Statute of the Court, this Submission being
advanced .

© (a) with respect to the Mandate as a whole, including Article 7
thereof; and

() in any event, with respect to Article 7 itself.”

We will hand over the full text of our amended Submissions to the
Registrar.

I thank the Court.

Le PrESIDENT: M. l'agent de I'Ethiopie et du Libéria voudrait-il
énoncer des amendements A sa conclusion?

Mr. Gross: Mr. President, the Agent for the Applicants does not wish
to amend its Submissions, but respectfully requests leave of the Court
to file the conclusions in written form within time-limits fixed by the
Court on the subjects which have been introduced by the Respondent,
and in particular by reason of the amendment which Respondent has
made of its Submissions.

Le PRESIDENT: De toute fagon ce délai, si la Cour I'accorde, ne sera
pas considérable,

M. I'agent de I'Ethiopie et du Libéria voudrait-il lire ses amendements .
ou ses conclusions amendées en audience publique?

Mr. Gross: Mr. President, we do not intend to amend our Submissions.
We would like to reserve the right to submit conclusions in the light
of the amendments which have now been made by the Respondent in
its Submissions. We do not ourselves intend to amend our Submissions.
In reserving this right, Mr. President, it is our fecling that in view of
the fact that, by response to, or in the form of a response to, the questions
raised by Judge Sir Percy Spender, a substantive issue may be presented
which we should like to study. It is simply a reservation of the right
to submit comments and conclusions with respect to that Submission
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that Applicants respectfully request. If, upon study within a short time-
limit set by the Courr, Applicants conclude that no such memorandum
or comments are necessary, we shall advise the Court through the
Registrar and not take advantage of the right which we have reserved.

Le PrEsiDENT: Alors, dans ces conditions-1a, je ne déclare pas encore
la procédure orale clcse et je prierai les agents des Parties de se tenir
pendant un certain temps a la disposition de la Cour pour le cas ol
elle voudrait leur demander des éclaircissements supplémentaires.

Les Parties seront avisées de la décision de la Cour en ce qui concerne
I'audience éventuelle.





