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The history of the Rules of Court üdopted by the Permanent Court of International Justice on March 
r i th ,  1936, replacing those originally issued on March zqth, 1922, and subsequently revised or amended a t  
various dates, hüs been briefly described in t h e  following letter sent oii March z ~ s t ,  1936, by M. Hamrnarskjold, 
Iiegistrar of the Court at that tirne, to  the Secretary-General of the League of Nations requesting him to 
transmit the text of the new Rules to hlembers of the League: 

[Translation.] 

" The first Rules of Court were adoPted o March q t h ,  1922, at the so-cailed $relillaZnary session with which the Court 
entered upon its activities. In 1925-1926 they were amplijied and amended in the light of the exfierience gained, and a revised 
tm t  came into force on Ju ly  31st, 1926. On  Sefitember 7th, I927, a $rovkbn  was added under Heading 2-Adviso~y Procedure 
-of Chapter I I .  

" On September .25th, 1930, the Assewbly adopted a ~ u m b e r  of resolulions designed to give eflect, as far as tuas possible 
leiithout modifying thc: Statute, to the amedmsnts  to that instrument set out in the Protocol of September rqth, I929. which, 
contravy to expectations, had not corne into force by Septamber rst, 1930. A t  the same time, the Assembly expvessed the hofie 
that, as had been suggested in the refiod of the Committee of Jurists adopted by the Council on September rzth,  1930, the Court 
u1ould give consideration to the fiossibility of introducing ncw regwbtions, on the basis of Article 30 of the Statzde then i n  /orce 
and pending the entry into force of the revised Statzcte, with regard to the sessions of thc Court and the attendance of the judges. 
2% Court thereupon proceeded éo amend certain articles of its Rules. These amedmeats  were adopted and eniered into force 
wa Februury zrst, 19.31. 

" Consideraéion of the Rules for tlze $urfiose of the above-mentioned partial revision Eed the Court to the concltesion thnt 
il  WOU^^ be desirable il0 undertnke a ' generak revision. ' of that instrument at a luter date. I n  firefiaration for i h i ~  revision- 
which, as originally igztended by the Coztrt, was to be based ztpon the Statute as amended under the Protocol of September 14tlz, 
1929-the Court, i n  May  1931, set ~p fow Committees of its own înembers belween which were divided, for study and report, 
the #ravisions O /  the Rzcles then in force, together with the as yet ztncodified decisions consfituting its practice. The Rapporteurs 
O/ each of these Comnzittees, under the ch~irmanship of the President of the Court, formed a Co-ordilaaiion Conamission whose 
h s k  it was to conabins the work of the four other Committees. 

L I  ' fhe latter szibw~itted their reports ut the end of 1933 and the Iieginning of 1934. Alter a preliminary disczcssion of their 
conclusiom, the Court decided, in the first filace, lhat tlze work should be continued on the basis of the Statute tken in force- 
that is  to Say, regardess of the 1929 amettdm~nts; and, in the second place, that cons ide ratio^ should first be g&en to such 
amendments as might be regarded as urgent. The Comwxittees were instrzccted to submit supplementary reports 0% this New 
busis, and each of the judges was invited to comment uport their flro$osals; with this material in hand, the CO-ordination 
Co~nmission was to fwepare a drafl to be used as the basis for subsequent discussiows. I t  accordingly drew ufi a report accom- 
punieri by n draft text for the whole of the Rztles. 

" At a short session hcld in May  1934, the Court exawzined part of the report, and the texts relating therefo were given 
a f i ~ s t  reading. The work was compleled at the 1935 Ordifiary Session, and on April ~ o t h ,  1935, the Cozert $assed, at first 
reading, cr new text for the whole of i f s  Rules. I t  was t~nderstood that the second reading shozcld take Place before the end of 
the yenr. 

" A s ,  however, thz Court was fuJZy occztfiietZ with its judicial activities, circumstattces made this imfiossible. I n  the mean- 
tirne, in September 15135, the Assembly decided fhat, subjecl to certain conditions, the amendments to the Statute adopded in 
1!)29 slzould came i f t t~ t  force on February ~ s t ,  1936. The conditions having been fulfilled, the Court, when it met on the date 
in question, was faced with the necessify for combifiing the second reading of the text with a new revisiola so U S  to bring the 
provisions read a first timc i ~ t o  consonance with the revised Statute. 

" The Rules adoPted on March rrth,  1936, as a: ~esul t  of the $refiaratory work briefly described above, are designed: 
( 1 )  tu sirp$Zement the former Rules by incorpo~ating, for the convenience of Litigants, the Rztles evolved front the practice of 
the Court since r926; (2) to arrange the provi.~ions of the Rules i?z  a more logical order; (3) to bring them iîzto consonance 
with the btter and spirit of the revised Sfatufe and the relevant resolutions of the Assembly. Wi th  regard to the third point, 
a't may be noted that, though. Article 25, parngraph z,1 o j  the revised Statttte emfioraiers the Court to provide in its Rules that one 
O,. more j.udges, accortling to circumstances and in rotation, may be dispensed from sitting, the Court has, on consideration, 
not seen fit to avail it:ielf of this possibility fw the time b e i ~ g ,  though it reserves its right to do so if and when circumstances 
shouEd require." 

See D 2, A.3,  pp. 513-514, 542 and 547, for discussion on this subject. 



AS had been done in the case of the preparation of the original Rules of 1922 and of the subsequent revisions 
and amendments, the court' decided that the Minutes of Meetings and Documents relating to the preparation 
of the new Kules should be published in a volume of the Court's " Series D. Actç and Documents concerning 
the Organisation of the Court - Third Addendum to No. z ". This volume was issued towards the end of 1936 l. 

Owing, however, to the fact that the preparation of the new Rules, including the preparatory work of the 
Cornmittees set up in 1931, had extended over a period of five years and that the actual discussions of the Court 
had becn spread over three years (1934-r936), the voliime, wIiich is very bulky and has been prepared chrono- 
logically, is unwieldy and somewhat difficult to consult. The suggestion u7as therefore made that, a t  a suitable 
opportiinity, a more concise volume containing the relevant extracts from the discr~ssions arranged under the 

_ .  respective articles of the Rules of hlarch  th, 1936, should be prepared, thus enabling a reader to  follow the 
history of a given article through the various stages of the revision to its final adoption, without constant reference , 
backwards or forwards and consi~ltation of the indexes and annexes. This opportunity, thanks to the generosity 
of the Carnegie Endowment, which, in the present juncture, ha5 provided fiinds to assist the Court to continue 
the preparation and printing of certain of its public;itions, has now occurred. 

The present volume contains, arranged under the respective articles of the Rules of March xrth, 1936, 
the essential extracts frarn-or in çorne cases surnrnaries of-the Minutes of the discussions of 1934, 1935 and 
1936. Similarly, in order to relieve the reader of the necesçitjr for constant reference to annexes, the text of 
the dr-aft articles discussed or adopted a t  the various stages-when this had not been given in the Minutes- 
has been inserted whenever this has seemed necessary to enable the discussion readily to be followed. The 
text of the Rules in force prior to  March  th, 1936, and the actual text finally adopted on that date have not, 
however, been included, as the opportunity afforded by the issue of the present volume has been taken'also 
to include in it a table which had been prepared showing the text of the various articles from 1922 to  1936, 
with al1 changes made in the intervening period. For the text as it was prior to the revision of 1936 or the 
new text of March r ~ t h ,  1936, the reader can therefore either refer to this table or, of course, to Series Il, 
No. I, 2nd edition, 1 9 3 ~ ,  for the Rules in force prior to March  th, 1936, and to  the 3rd or 4th editions of 
the same publication (1936 and 1940) for the Rules of March ~ r t h ,  1936. 

I t  has not been thought Recessary to include in this volume the numerous reports of the Cornmittees or 
proposals and observations by Members of the Court contained in the annexes to  Series D, Third Addendum 
to  NO. 2. Where this has appeared desirable for the understanding of the discussion, extracts from tliese 
annexes-siich as texts proposed by  Members of the Court or pàssages from the Co-ordination Cornmittee's 
report-have, inter a&, been inserted or appended as footnotes. References to  these annexes in the volume 
D 2, Third Addendum, have, however, when necessary been included in order to  enable a reader who so desires 
'to refer to them in that volume. Sirnilarly, page references to the Minutes in the sarne volume have been appended 
as footnotes to the passages included in this voliime. 

One Iacuna in the preparation of the Rules of March  th, 1936, should be rnentioned: the Drafting 
Cornmittee formed in 1935 to  put provisions adopted in first reading into final shape presented no written or - 
oral report; consequently, no detailed explanation was given of certain changes made by this Cornmittee in 
texts adqpted by the Court. References to this point will be found, e .g . ,  on pp. 145 and 330 of this volume. 

Finally, it seemed desirable to  give some explanation of the new plan of the Rules adopted which was 
discussed on various occasions during the course of the revision. Sometimes this discussion took place apart 
from any article-so that it could not well be included under the head of a particuIar article-and sometimes 
in connection with an article, where it seemed somewhat oiit of place under the system adopted in this volume. 
An Explanatory Note is therefore appended to this Introduction giving a brief account of the development 
of the plan adopted and inclucling sumrnaries of the principal discusçions on the subject. 

March 1943, J. LOPEZ OLIVAN, 

Registrar of the Court. 

l The discussions and documents concerning the preparation of the Rules of 1922 and their subsequent revision or amendment 
in 1926 and 1931 are printed in Series D, No. 2, Series D, No. 2-Addendum and Series D, No. 2-Second Addendum of t he  piil~lications 
of the Court. Particulars concerning the provision added in 1927 under Heading 2-Advisory Pmcedure-of Chapter II, are pnnted in 
Series E, Ko. 4. 



EXPLANATORY NOTE REGARDJNG THE PLAN AND ARRANGEMEXT OF THE RULES OF MARCH IITH, 1936. 

Thc grouping together under the respective articles of the relevant extracts from the minutes of the meetings having 
resiilted in the omission of a number of generxl discussions on the plan of the Riilcs, the intention of this note is to explain, 
with refcrcncc to  these discussions, the main changes in the arrangcrnent of the Rules which were niade in the course of the 
i-evision resulting in the adoption of the Rules of March ~ r t h ,  rg.36. I t  will aIso help the reader to understand the nurnerous 
changes in the numbering of articles which occur rit various stages of the revision. In the earlier stages more particularly, 
it will be noticed that a nuniber of draît articlcs bear numbers such as 4 bis, 4 fer or 32 bis. These provisiorial numbers point 
ritber to coinpletely netv draft articles proposed by the Co-ordination Commission or by one of-the Cornmittees or by an 
individual judge, or to the expansion and division into two or more articles of some existing article. In  the case of Article 
66 of the old Rules, itç various paragraphs were replaced by separate articles in the Co-ordination Commission's draft. This 
explains the reference:;, prior to the rearrangement of the Rules, to Articles 66, 66 (z ) ,  66 (3). 66 (4) ', 66 (5)  as sepa- 
rate articles. Articles (56 (6) (appesls) and 66 (7) (proceedings before the Spccial Chambers) of the Co-ordination Commission's 
draft were, however, c:ornpletely new articles. 

On Narch 26th, 1935, the President circulated a note pointing out that it was impossible to avoid renumbering the 
articlcs of the Rules owing to decisions aIrcady taken to change the position of certain articles and the adoption of a numbar 
of new ones. He said also that the Drafting Committee had been struck by the somewhat illogical order in which subjects 
were dealt with'. Accordingly, two plans were submitted to the Court: A and B. On hIarch zgtfi, a discussion took place 
on the President's note, and the Court chose plan A. On the same date, the text of the draft Rules as provisionally adopted 
up to that date was circulated to judges, arranged according to this plan, which was as follows: 

Plan of the Revised Rules. 
Heading 1, Sectiofi 3. 

Section I .  

Juclges and :\ssessors (Articles r-S) . 
The Presidency (I-lrticles 9-13). 
The Regiçtry (Articles 14-23), 
'Ihe Special Chambers and the Charnber for Suinmary 

Procediire (Articles 24-36). 

Seclion 2.  

\Vorking of the Court (Articles 27-31). 

Heczding I I .  

Interim Mcasureç of Protection (Article 61). 
Objections (Article 62). 
Counter-clairns (Article 63) . 
Intervention (Articles 64-66). 
Requestç for the Revision or Interpretation of. a Judgment 

(Articles 67-70). 
Appeals to the Court (Article 71). 
Friendly Settlenient and Abandonment of Proceedings 

(Articles 72-73). 

Prriceediiigs hefore the Specia.1 Chambers and the Chamber 
for Summary Procedure (Articles 74-77). 

PROCEIIURE BEFORE THE COURT. 
Section 5 .  

+ 

Section I. 
General I'rovisions (Article 32). 

Sect,iouc 2. 

Institution of Proceedings (Articles 33-39). 
JITritten Proceedings (Articles 40-45). 
Oral Proceedings (Articles 46-60). 

Procedure in connection with Advisory Opinions (Arti- 
cles 78-81). 

Heading I I I .  

JUDGMENTS A K D  ADVISORY OPINIONS AND THEIR 
PUBLICATION (Articles 82-88). 

On April jrd, 193:;) the Court decided, as proposed by the Drafting Committee, to place the articles concerning the 
Registry following thosi: concerning the Presidency and rejected a proposa1 by a rnernber of the Court to place the artides 
~concerning the Chambers before those concerning the Presidency 5. 

On April 4th, a discussion took place on the arrangement of the articles of " Heading II: Procedure before the Court ", 
reserving for the tirne being the position of Article, 32 (31 of the Rules of March  th, 1936) which gave rise to some discus- 
!;ion-some rnernbers advocating its removal to the end of the Heading, others its retention at the beginning and others again 
its inclusion in a group of " general provisions ". Tlie Court decided that Heading II shoiild cornrnence with the articles 
conccrning the institution of proceedings. It was also decided to adopt the Drafting Cornmittee's suggestion to  divide the 
Hcadings into sections each hearing a title and that there should be separate groups of articles for the institution of pro- 
ceedings, the conduct of the case, the written proceeclings and the oral proceedings. The position of Article 32 remained, 
Iiowever, reserved @. 

1 Subsetluently deletecl, !;ee pp. 256 and 330 of this volume. 4 See under Article rq,  p. 41 of this volume. 
See D 2, A .  3, p. 927 .  See D z,  A. 3, p. 423. 
For full discussion see D 2, A. 3, p. 4 1 7 .  Ibid., p. 427. 



On April sth, the arrangement of the articles concerning the oral proceedings was discussed l .  A member of the Coiirt 
remarked that the articles relating to the hearing came aIrnost at the end of the section and wished Article 48 concerning 
new documents to be nioved to the place occupied by Article 58 (translations) and the Iatter to be put in the position of 
Article 48. 

I t  was replied hy another judge that Article 48 essentially belonged to the group of articles conccrning evidence which 
the Court had wished to include in the oral proceedings section and could not be moved as suggested. I t  was remarked that 
the section was headed " Oral proceedings "--a wider conception than " Pleadings " and also coveri-d oral evidence. 

The judge who had made the suggestion said that, in his view, Article 48 was not concerned with the nature of the 
evidence to be presented during oral procecdings. The President p i n t e d  out that Article 48 covered the production of 
documents in general. He considered that the adoption of the proposal would destroy the system which the Drafting 
Cornraittee had sought to introduce and which formed a whole. 

Upon a vote being taken, the Court rejectcd the proposa1 and the President said that the arrangement praposed by 
the Drafting Committec was adoptcd. 

On April 8th, 1935,"he Presidcnt submitted a new plan having regard as far as possible to the decisions takcn by the 
Court during the examination of the Drafting Cornmittee's text. 

On this occasion, it was stated that Article 32 had been intentionally placed at the beginning of Heading II and 
separate from any section because it was to be regarded as a general rule appiying to everything in that Heading. The pIan 
presented was as follows: 

Heading 1, 

Sectioll I. [No change.] 

Section 2 .  

Sessions (Articles 27-30). 
Deliberations (Article 31). 

PROCEDURE BEFORE THE COURT IN CONTENTIOUS Cases (Articlc 32). 
I 

Section I .  

Institution of Proceeciings (Articles 33-37), 
Orders for the Conduct of the Case (Articles 38-39). 

Written Proceedings (Articles 40-45). 
Oral Proceedings (Articles 46-60). 

Section 2, 

Special Rules (formerly Section 3). [No change.] 

On April gth, 1935, a further discussion took place on the arrangement of the. articles. Accordjng to the plan 
submitted, the articles concerning judgments and advisory opinions (82 to 85 and 86-74 to 77 of the Rules of March  th, 
rg35, and an article corresponding to Articles 84 and 85 of the RuIes of March  th, 1936, and Article 67 of the revised Statute) 
were combined under Heading IV, together with Article 87 (ArticIe 22 of the Rules of hiarch ~ r t h ,  1936) and Article 88 
(Article 75 of the old Rules-deleted: see below). The question was discussed whether the articles relating to judgments 
should he under a separate heading (as in the plan considered) on in Heading II. In the latter case, they wouid corne under 
the operation of Article 32 (31 of Rules of hlarch r ~ t h ,  1936) providing for the proposa1 by the parties of agreed modifications 
in the Court's procedure. It tvas ohserved that it was scarcely admissible tIiat suggestions by the parties should be allowed 
to affect the form and contents of judgments. On the other hand, it was pointed out that these articles naturally belonged 
mder the heading " Contentious Procedure ". I t  was also remarked that it woüld be a mistake to group together provisions 
relating to judgments and advisory opinions. Such a method would create the impression that the Court wished to emphasise 
the similarity of the two procedures. 

To overcome the difficulty regarding the possible influence of Article 32,  it "as suggested that the wording of that 
article should Iinlit its çcope to certain sections of Heading II. 

The Court decjded: (1) that Articles 82 to 85 relating to judgments should be added to Heading II, and Article 86 reiating 
to advisory opinions to Heaaing III ; (2) that Article 32 should begin with the words : "The Rules contained in Sections I. 
2 ,  . . . of this Heading " (instead of " The Rules contained under this Heading "). The ac'ual sections mentianed were 
subsequently altered as the result of a readjustment. The question of the position of the rernaining two articles in the 
Hearting IV was considered on April loth, 1935.~ I t  had been propoxed by the Second Cornmittee and the Co-ordination Com- 
mission that Artide 88 (75 of the old Rules) should be deleted and it ulas stated that the article had never in practicc been 
applied owing to the fact that, under the system adopted by the Court, there was not one original text of a j udpen t ,  etc., but 

For full discussion, see D 2, A.  3, p. 435. 
See D 2, A. 3, p. 438. 

a For full discussion, see D 2 ,  A. 3, p. 451. 

"or full discussions, see U 2, A. 3, p. 457. 
fi See D 2, A. 3, p. 881. 



several, one of which was at The Hague and the others at Geneva or at the capitaIs of the States parties to the case. It woilld 
therefore be somewhat dimcult to insert any correction in al1 the original copies. Various mernbers of the Court seemed 
to interpret the article somewhat differently and, upon a vote being taken on the adoption of the article, i t  was rejected and 
the President decIared it  deleted. 

Follouing the deletion of Article 88 it was decided to transfer Article 87 (old ArticIe 65) to  the part of the Rules lieaded 
" hlcgistry " where it hecame NO. 22, the former Article 22 of the draft being combined with Article 21. 

At the same meeting, l the plan presented on April Sth, 1935, with the amendments made on April gth, 1935, was further 
disciissed. I t  was observed that Heading I I  outlincid the various stages of a contentious case from the submission of the 
application or special agreement to  judgment, giving the " general " rules and the " special " ruleç which might have to be 
applied. In this conriectiori, the question w x  raised whethei certain of the special ruleç (requests for revision or iriter- 
pretation and appeals) shoiild not logically be grouped, together with procedure before the SpeciaI Chambers, as special 
procedures and should foIIow the Section " Judgments ". The Court decided that the articles relating to requests for 
revision or interpretatjon should be pIaced in :i section after the Section " Judgrnents ", but maintained the articles relating 
to appeaIs in the Secticin " Special Rules " and the Section concerning the special cha~nbers before that concerning judgments. 
The question of the position of Article 32 was again raised, but i t  \vas pointed out that, if it were placed in a section, it could 
no longer possess the general character given it by the plan. 

As a resiiIt of the decisions raken, the text as adopted in first reading was arranged according to the following plan 
(which differs only slightly in detail from that finally adopted for the Rules of March ~ x t h ,  1936) : 

Heading I .  

[No change.] 

Heading II. 

CONTENTIOUS PROCEDURE. 
ArticIe 32. 

Section I. 7 Procedure before the Full Court: GeneraI Rules. 
P o  change.] 

Section 2. - Procedure before the Full Court: Occasional Ruleç. 
Articles 61-66. [No change.] 

Appeals to the Court (Article 67). 
Friendly Settlement and Abandonment of Proceedings (Articles 68-69). 

Section 3. - Proci:edings before the Special Chambers and the Chamber for Sumrnary Procedure (Articles 70-73). 

Sectiolz 4. - Judgmen ts (Articles 74-77). 

Section 5. - Requests for the Revision or Interpretation of a Judgment (Articles 78-81). 

Heading I I I .  

PROCEDURE I N  CONNECTION WITH ADVISORY OPINIONS (Articles 82-86). 

Owing to the entry into force of the revised Statiite on February ~ ç t ,  1936, a number of articles had to be deleted alto- 
gether, while others were replaced or rriodified and this involved further adjustments in the numbering. Articles 2 and 4 
were split up and rearranged in order to fil1 the gap left by the deletion of old Article 3 concerning deputy-judges (see under 
Articles 2, 3 and 4); Article 26 of the draft in first reading (Article 16 of the old Rules) also concerning deputy-judges, was 
deleted (see under Artide 24, p. 53); the old Article 27 (adopted unchanged in first reading) was replaced by Articles 25,  26 
and 27, the combination of ArticIes 24 and 25 of the draft in first reading (see under Article 24, p. 53) and the deletion of 
Article 26enabled this to he done without affecting the preceding or subseqiient articles. Articles 83 and 84 of the draft in 
first reading, corresponding to Articlcs 72 and 73 of the old Rules, were also deleted as their terms had been embodied in the 
revised Statute (see under -4rticle 83, p. 347) ; while a final change proposed and made on March ~ o t h ,  1936,~ after the second 
reacling-namely, the transfer of Article 28 (to become Article 46)-gave riçe to a last-minute change in the numbering 
of al1 Articles from 29 to 45. 

On February Bth, 1936, a discussion took place on a proposa1 that the articles concerning the Chambers should corne 
before those concerning the Registry. It was observed in this connection that the abandonment of the old numbering imposed 
additional labour not only on judges but also on those who wouId appear before the Court. On the other hand, it was pointed 
out that the chief reason why the articles concerning the Registry had been placed before those concerning the Chambers 
was that the Court coniprised three essential elements: the judges, the Presidency and the Registry. The Chambers were 
not an essential part of the organisation. I t  was decided by vote to maintain the decision already taken-namely, that the 
artides concerning the Registry should be'placed before those concerning the Chambers. 

On March 4th,4 in uconnection with the articles concerning advisory opinions, the title of Heading III (Procedure in con- 

l See D 2. A. 3. p. 459. 
a See under Article 46, p. 159. 

3 For full discussion, see D 2 ,  A. 3, p. 508. 
Ibid., p. 699. 



ncction with Advisory Opinions) was criticised on the ground that it was doilbtfui if some of the articles in the Heading 
really came under the head of procedure. It was observed that the title in the Statute (Chapter IV) waç " Advisory 

.Opinions ". The Yresident zaid that the question of headings was included in the terms of reference of the Drafting 
Committee. The title \vas subsequentiy amended in the sense.indicated, 

At the meeting on March ~ o t h ,  1936, the President, on behalf of the Drafting Cornmittee,' presented, together with the 
text as adopted in second reading, a verbal report proposing further changes in the plan of Heading I I :  the number of sections 
was reduced to four by combining in one section al1 articles relating to procedure before the. full Court. This became Section I 

of Neading II and was subdivided into two groups: " 1-General Rules " and " II-Occasional Rules ". The sub-heading 
" Orders for the Conduct of the Case " in Section 1, which had heen c r i t i c i~ed ,~  was replaced by " Prelimiriary Measures ". 
These changes were approved, together with the ahove-mentioned transfer of Article 28, and embodied in the text finally 
a d ~ p t e d . ~  

l For full discussion, sec D 2, A.  3, p. 708  
See under Article 37, pp. 120-122. 
The iollowing lists: (a )  of articles and paragraphs deleted from the old Rules. and (b) new articles and paragraphs added to the 

Rules of March 11th. 1936. may prove useful for reference: 

(a) Articles and Paragraphs deleled /rom the Old Rules. (b) New Avticles axd Pavagvaphs added 10 the Rules of Mavch rrth, 

(The Articles or paragraphs marked with an asterisk have been 
discarded for reasons not connected with the coming into force of 
the revised Statute.) 

h'umbering of 
the old Rules 

Article 2 (3). 
,, 3. 
, 14 ( I ) *  (suppression of the last part of this paragraph which 

referred to the judges being able to express their 
preierence for election to one of the special 
Chambers). 

(2) suppressed as a result of an addition to (1). 

,, 15 (2) (cf. Artide 31 of t h e  revised Statute). 
, 16. 

(Where the whole of the article is new, it  i s  printed in heavy type.) 
Article 3 (1). 

,, 13  (2) and (3). 
,, 20 (2) and (3). 
,, 25 (11, (2) and (3). 
,, 28 (2). .. 32 (1) and (3). 

Article 33. 
Article 35 (4). .. 37 (1). (2) and (3). .. 40 (2). (31, (4) and (6). 

P 4 3 ( 3 ) .  
Article 45. 
Article 47 (2). 

Article 48. 
Article 49 (2). 

Article 52. 
,. 23' (suppressed and replaced by the present Article 20) .  Article 53 (3). 

, 27 (1). 7 57 (11- 
( 2 ) .  

8 ,  58 (3)- 
,, 61 (I), (3) second sentence, (4). (51, (7) and (9). 

(3) - ,, 62 (5) .  
(4). sub-paragraph 2. , 63 (cf. old Article 40, paragraph 2 ,  NO. 4, to which this 
(5). suh-parâgraph I (cf .  revised Statute, Article 23 (2)). article corresponds). 

,, -8 (3) and (4). ,, 6 5 ( 1 ) a n d ( 3 ) .  
, 35 (1). sub-paragraph 4*. .. 66 (2) and (3). 

Article 67. 
,, 58 (2)*. Article 69. 
, 66(4)*.  Article 71 (4). 
,, 72 (c/. Article 65 of the revised Statute). , 72 (1). 
,, 73 (cf. Article 66 of the revised Statute). Article 82. 
, 75 *. Article 86 (" Final Provision "). 



ABBREVIÀTIONS 

The following abhrcviations have been used in footnotes to indiCate references to tlie Court's pilblications: ' 

%A I, A 2, etc. - Series A, No. r ,  No. 2, etc. (Collection of Judgments and Orders). 

:B 1, B 2, etc. =: Series B, No. I, No. 2, etc. [ColIection of Advisory Opinions). 

AIR 40, A/B 41, etc. = Series AIR, fasciciile No. 40, No. 41, etc. (Collection of Judgments, Advisory Opinions and Orders; 
in 1931, the two serieç A and B were amalgamated into one series A/B and the first niimber 
of the iiew series was No. 40). I 

C r ,  C 2 ,  etc. - Series C, No. I, No. 2, etc. (Pleadings, Oral Statements and Doc~iments in Cases hefore the Court). 

= Series D, No. I (Acts and Documents concerning the origin of the Court-Statute, Rules of 
Court and other Constitutional Documents, Rules or Regulations). 

D 2, D 2, A.,  Il 2, A .  2, D 2, A.  3 rcspectively = Series D, No. 2, Series Il, Addendum to No. 2, Series D, Second 
Addendum to  No. 2, and Series D, I'hird Addendum to  No. z (Preparation of the Rules 
and Their Revision or Aniendment: Minutes of Discussions, Preparatory Work and Annexed 
Documents). 

D 6 = Series D, No. 6 (Collection of Texts governing the Jurisdiction of the Court (4th Edition, 
January 3rst, 1932)). 

E r,  E 2, etc. = Series E, No. r, No. 2, etc. (Annual Reports). 

* As stated in the Introdiiction, it has not been thought neceçsary to repraduce under each article either the text of 
the Rule in question in force prior to March r ~ t h ,  1936. or the text finally adopted on that date by the Court. For  these 
texts, the reader is referred either to the Table (pp. 366-415) setting out the text of the various articles from 1922 to 1936, with 
al1 changes made in 1926, 1927 and 1931, or to Serics D, No. I, 2nd Edition, 1931, for the Rtileç as amended in 1931 and in  
Force prior to March r ~ t h ,  1936, and to the 3rd or 4th Edition (1936 and 1940) of the same publication, for the Rilles which 
came into force on that date. 



Elaboriition of the Rules of Court of March llth, 1936 

(Extraets from the Minutes of 1934, 1935, 1936 

arranged -accord@ to the Articles of the Rdes) 



Prenmble, Article I 3 

THE REVISION OF THE RULES 

PREAMBLE 

The PRESIDENT drr:w attention to the 11eu7 pian of 
the revised Rules prepared by the Drafting Corninittee. 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  

The draft of the revised Rules began with a " Prearnble " 
and ended with a " Final provision ". Althougli the 
Court had not yet expressed an opinion on the first, 
they wouId probabIy agree as to the necessity for a preamble. 
Again, since the revisecl Rules were to replace the existing 
Rules, they must.contain a final provision to that effect. 

-The President read the text of the Preamble in which 
the Drafting Cornmittee had -thought i t  right to inscrt 
s reference to  the coming into force of the revised 
Statute, which had made the new edition of the Rules 
necessary. He drew attention to the terms of the fin.11 
provisions in ïvhich the Court \vould have to inçert ttie 
date of the coming into force of the new Rules. 
. . . . . . . . . . . . . . . . . . . . . . . . . .  

The P R E S I D E N T . ~ ~ ~ ~ ~ ~ ~ ~  the Prearnble adopted. 

ARTICLE 1 (Article I of the oEd RuLes). 

2.111.35 **. 
The PRESIDENT, in cipening the discussion on Articles r 

to 28 of the Rules, dreïv attention to the amendments 
to these Articles recommended by the Co-ordiiiation 
Commission in its report l. 

He then ~ e a d  the existing text of Article I 2 ,  adding 
that the proposed change in this text was a merc cor- 
rection. The expression " subject to the provisions of 
.Article 14 of the Statute " nlight convey the crroneous 
impression that the provision made in Article 14 of the 
Statutc was the ruIe and not merely an exception, and 
so the Co-ordination Commission proposed t o  Say: 

" Exceyt in the case of a judge elected irnder 
Article 14 of the Statute, the term of office of a judge 
or deputy-judge !;hall commence on January 1st 
of the year following his election." 

'Che President added that the correction seemed parti- 
culai-ly necessnry as regards the English tcxt . 

I 

Baron ROLIN-JAEQUEMYXS asked whether it would not 
suffice to amend the English text in regard to this point; 
the two versions of the French text appeared to have 
the same meaning. 

The PRESIDENT obsei-ved that no substantial objection 
to tlie text proposed by the Co-ordination Coinmission 
had been raised and that in any case no one opposed the 
correction of the English text. As regards the French 
text, the Drafting Cornmittee would once Inore consider 
t h e  precise import of the expression " sozis réserve ". 

The REGISTRAR recalted tlhat he had suggested in the 
notes made by him in 1933.3 the desirability of inserting 
iii Article I a provision fixing the date on which a judge 
elected to  fil1 a vacancy shoilld take up his duties; in 

* D 2, A .  3, PP. 709-710. 
;** Iliid.. pp. 378-381 

Ibid. .  pp. 862-864. 
a '' Avticle I. - Subject to the provisions of Article 14 of the 

Statute. the term of office of judges and deputy-judges shall com- 
mence on January 1st of the year follow~ing their election." 

See D 2, A. 3, p. 859, riote 2 .  

accordance with the practice followed, tie had suggested. 
the first day of the month following his election. This 
proposal had not, however, been adopted by the Second 
Commission =. 

The PRESIDENT pointed out that the Second Com- 
mission, basing itseIf on the terms of Article 14 of the 
Statutc, had held that the person elected was, from all 
points of view, a judge of the Court as soon as he was 
etected. The question might be of importance froni the 
point of view of the working of the Court. If a judge 
were clected at the beginning of a month and if an impor- 
tant case were begun before the end of the çame month, 
it would be diffictilt to prcvent the newfy elected judge 
from Sitting until the first day of the next month. And 
if hc could sit, he would, of course, be entitled to receive 
his salary. It liad therefore seemed better not to  amcnd 
the Rules. 

The KEGISTRAR said that the important point was 
not to confirm the practice according to' which a jridge 
took up his duties on the first day of the montk follow- 
ing his election, but to have a ruIe of some sort. If it 
were preferred that a judge should take up his appoint- 
ment on the day on which he accepted his election, the 
Registrar had no objection. 

Baron ROLIN-JAEQUEMYNS drew attention to Article zo 
of the Statute and Article 5 of the Rules. Could a judge 
be said to have " entcred upon his duties " before he had 
made his solemn declaration ? 

Jonkheer VAN EYSINGA thought it  would be illogical to 
nlake 5 judge elected at the beginning of a rnonth, for 
instance, by an extraordinary Assembly, wait until the 
first of the folIowing month before receiving the salary to 
which he was entitled. The question to  be decided was 
when precisely his duties commenced. In regard to this 
point, they must be guided by the Statute. According to 
Article IO, " those *candidates who obtain an absolute 
majority of votes . . .  shall be considered as elected ". 

See Rules of I I  . I I I .  36. 
a See D 2, A. 3, p 760. 



Accordingly, as soon as a majonty in the Assembly and the 
Council had voted for a certain person, that person was 
elected a judge. Acceptance of election was really only 
a formality, which rnoreover was nol mentioned in the 
Statute. The date of his election was in law the date on 
which a judge entered upon his duties, and as from which, 
amongst other things, the salary mentioned in Article 32 
of the Statute should be paid to him. Jonkheer van 
Eysinga saw no objection to the inclusion of a provision 
to this effect in the Rules. 

M. GUERRERO, Vice-President, thought the best thing 
would be to Say nothing in the Rules and to keep to the 
present practice. But, if it were desired to  include a 
provision of some kind, the most logical and fairest ruIe 
would be to lay down that a judge should receive his salary 
as from the date on which he accepted election. To fix 
the date for the commencement of his salary as the first 
of the month foliowing his election was a solution devoid 
of any basis. To fix it as the day on which a judge made 
his solemn declaration would be inconsistent with the iact 
that he was at the Court's disposa1 as soon as elected. 

The REGISTRAR said that the existing practice and 
the suggestion which he had made were both based on 
the principle applied in the administration of the League 
of Nations according to which salaries were, as a rule, 
payable ai the end of each month for the month just 
elapsed 1. He admitted, however, that this principle, 
which was merely applied as an administrative regulation, 
was nat immutable if, in a particular case, there were 
good reasons for modifying it. 

On the other hand, the argument used by Jonkheer 
van Eysinga seemed also to apply in the case of a new 
eIection of the whole Court: in that case also. the date of , ~ 

entry upon thcir duties was not laid down in the Statute 
but only in Article r of the Rules. 

Jonkheer VAN EYSINGA explained that he had had in 
mind only the case of judges elected under Article r4 of 
the Statute. 

M. ANZILOTTI, from a yractical standpoint, supported 
the Vice-President's proposa1 that nothing should be 
included in the Rules concerning the point; for a newIy 
elected judge might himself wish the commencing date 
for the payrnent of his salary to be postponed in order 
not to be obliged at once to proceed to The Hague. Why 
render impossible arrangements of this kind which might 
be most useful and could do no harm ? 

Legally speaking, it seemed correct to Say that a judge's 
duties began on the day of his election-that was to Say, 
of course, in the case of the filling of a vacancy; acceptancc 
was merely a formality pending which the effect of election 
was suspended, but once acceptance was given it acted 
retrospectively . 

The PRESIDENT, who thought that the proper place 
for a rule fixing the date as from which the salaries of 
judges should be payable was in a resolution or the finan- 
cial regulations of the League of Nations rather than 
in the Rules of Court, would also prefer to  leave the matter 
to be settled by practice. 

Count ROSTWOROWSKI thought that, if the Court held 
that practice waç not entirely in accordance with the 
rights of judges, it could modify it without putting any- 
thing in the Rules. 

1 Cf. Staff Regulations, Article 27, paragraph I .  

The PRESIDENT took a vote on the following question: 

" Does the Court decide to  include in the Rulcs 
a provision as to the moment at which a judge elected 
under Article 14 of the Statute enters upon his duties ? " 

By five votes ta .four, the Court answered the question 
in the affirmative. 

The PRESIDENT asked the Court to consider what the 
clause to  be included in the Rules, in accordance with 
the vote just taken, should contain. 

M. SCHÜCKING thought that the answer depended on 
whether the appointment of a judge was an exercise of 
unilateral authority or a contract. If it were held to be 
the latter, obviously the material date was the date on 
which a judge accepted election. If, on the other Iiand, 
it were held to be an exercise of authority, even though 
a judge's consent were asked, the date of election was 
the sole material date. Nevertheless, the Court could 
apply either of these views, bccause in practice the dates 
oi election and acceptance would alrnost coincide. At 
all events, one of these dates should be taken. 

M. GUERRERO, Vice-President, thought that in this 
matter the Court ought rather to  adopt the contract theory 
and t o  fix the date on which a judge accepted election and 
thus placed himself a t  the disposa1 of the Court as the 
date on which the material advantages attaching to a 
judge's office should commence. 

M. NEGULESCO, having regard to  Article 20 of the 
Statute, considered that the date of taking up his appoint- 
ment should coincide 'with the date on which a judge 
made his soiemn declaration. Incidentally, that was the 
date as from which the incompatibilities of functions 
specified in the Statute became applicable to  him. 

hl. GUERRERO, Vice-President , was afraid that the 
criterion sliggested by M. NeguIesco might involve an 
injustice; for there might be a considerablei interval be- 
twecn the date of election and that on which a judge made 
his solemn declaration, if in the meantime there were no 
session. Upon accepting election, however, a judge ms 
compelled to  abandon his professional occupations; he 
should therefore also receivc his salary. 

hl. ANZILOTTI observed that, as a rule, candidates for 
a judgeship would have stated beforehand that they would 
accept election. 

M. SCHÜCKING pointed out how important it was from 
the point of view of the work of the Court that newly 
elected judges should enjoy their prirdeges and immuni- 
ties from the date on which they accepted election or 
cven from the actual date of election. 

The PRESIDENT took a vote on the following question 
" Does the Court decide, in the case of a judge elected 

under Article 14.of the Statute, to  take the date of his 
election as the date on which his term of office begins ? " 

By six votes to two, with one abstention, the Court 
answered the question in the affirmative. 

The PRESIDENT noted that the preparation of a draft 
embodying thc decision taken was left to the Drafting 
Commit tee. 

3.IV.35. Firsl Reading. 

Article I was adopted in first reading in the form proposed 
b j ~  the Drafting Committee. The text was as follows: 

" The 'term of office of judges and deputy-judges 
shall begin to run on January 1st of the year fotlowing 



their election, except in the case of an election under 
Article 14 of the Statute, in xvhich case the term of 
office shall begin on the date of election." 

3.11.36 *. 
Second Reading. 

The PRESIDENT invited the Court to begin a detailed 
examination of the articles of the Rules as adopted in first 
reading, and at the sarne tiine to consider the amendments 
necessitated by the corning into force of therevised Statute. 

hfembers of the Court had received t he '  document 
which contained the ti:xt of the Rules as adopted in first 
reatling with, in pencil, the changes considered necessary by 
the President, in this connection. 

In Article I, the only change consisted in the deletion 
of the words " judges and deputy-judges" and the e b -  
stitution for them of the words " members of the Court ". 
The revised Statute used the term " rnembers of the 
Court " when referring to  the judges elected by the Council 
and Assembly, and the word " judges " when referring both 
to these judges and to judges ad hoc. 

Baron ROLIK-JAEQCEMYNS observecl that the revised 
Statute seemed to employ the expressions " members of 
the Court " and " judges " indifferently. 

M. FROMAGEOT wondered whether there would be any 
grzat objection to  putting in Article I of the revised Rules: 
" Les jztges, membres de la Cour " . 

Jonkheer VON EEE'ÇINGA remarked that this question of 
terniinology had been explained in a note to the 1935 
minutes (p. 29 of this volume). 
M. !LNZILOTTI thought that paragraph 4 of Article 32 

of the Statute, which said that " judges appointed under 
Article 31, other than mernbers of the Court . . . ", might 
be cited in support of M. Fromageot's suggestion. Therc 
-was a distinction between judges mernbers of the Court 
and judges who were not members of the Court. 

The PRESIDENT pointed out that, according to the 
revised Statute, a judge aypointed under Article 31 to  
sit iii a Chamber might be a member of the Court. 

M. FROMAGEOT found nothing in M. PoIitis' report on 
the revised Statute l jvhich attached any special i~npor- 
tance to this questioii of terminology. If the revised 
Statute had rneant to rnake an important distinction 
l~etween the two expressions, some mention of the fact 
would certainly have been made. 

The REGISTRAR pointed out that M. Politis' report 
was an oral one, made frorn somewhat brief notes. Some 
trace of a discussion on the subject was, however, to be 
found in the minutes of the Cornmiitce of Jurists of March 
1.929 2. 

M. NEGULESCO thought that the expression " judges 
rnernbers of the Court " waa not in conformity with the 
Statiite, which used the terms " judges" and " members 
of the Coiirt ". The :former term might he employed, 
either in a wider sense to indicste elected judges and 
judges ad hoc, or in a narrower sense, referring only to 
judges elected. In the latter case, it was equivalent to 
the term " members of the Court ". 
M. GUERREAO, Vice-Yresident, thoiight that the best 

thing to do would be to adopt the expression siiggested 

* 1) 2, A. 3, pp. 468-470. 
.1 See E 6.  pp. 92-98. 
8 Sce, for instance, p. 53 ivr fine of those minutes (League of 

rations document C. 166.Bi.66.1gzg.V). 

by M. 17rnmageot and, when referring onIy to  the fifteen 
elected jiiciges, to Say: " Judgcs members of the Court ". 

Count ROSTWOROW~KI thought that, in the heading of 
the section: " Section I .  Constitution of the Court-Judges 
and Assessors ", the use of the word " judges " was justified, 
as i t  covergd al1 categories. Rut in Article I of the RuIes, 
the purpose of which was t o  specify when the term of office 
of elected judges bcgan to run, they shouId say clearly 
that judges members of the Court were referred to. He 
therefore supported M. Fromageot's proposal. 

hl. URRUTIA observed that, as the object of Article I 
of the Rules was to fix the moment at which the tcrm 
of office of elected judges begnn to run, it sufficed to say 
" memhers of the Court "; as regards other judges, there 
was no need to iaY down when their term of office began; 
in the case of each judge ad hoc it would of course begin 
when lie was caIIed upon to takc his seat. 

l'he PRESIDENT ~ 5 s  ifraid thai, by bringing into the 
Rules the modification yroposed by M. Fromageot, the 
Court wouId be establishing a difference between the ter- 
minology of the Statute and that of the Rules; the expres- 
sion " judges members of the Court " was nowhere to be 
found in the Statute. The expression used was always: 
" memhers of the Court ". 

The PRESIDENT proposed that the Coiirt should vote 
on the following question: 

" Does the Court decide to employ the expression 
' judges members of the Court ' throughout in the 
Rules, instead of the expression ' members of the 
Court ' used in the draft text ? " 

jonkheer VAN EY~INGA wished first to make an obser- 
vation : the expression " judges members of the Court " 
did not occur in the Statute. Furthermore, that expres- 
sion gave the impression that there were judges who were 
not members of the Court and who were, so to speak, on 
an inferior footing, whereas on the contrary the elected 
judges had always made judges ad hoc feel that they were 
on a footing of absolute equality. 

Baron ROLTN-JAEQUEMYNS would feel some difficulty 
in voting on the question as iormulated by the Presi- 
dent; it would be necessary to  consider in turn each of 
the otIier articles in connection with which the same ques- 
tion arose. 

The PRESIDENT, in view of Baron RoIin-Jaequemyns' 
remarks, submitted the following question: 

" Does the Court decide to employ in ArticIe I 
of the Rules the expression ' judges members of the 
Court ', instesd of the expression ' members of the 
Court ' used in the draft text ? " 

By six votes to  four, the Court answered the question 
in the negative. 

The PRESIDENT observed that, at  the first reading of 
this article, a question of principle had been decided by 
the adoption of the provision to the effect that the term 
of office of a judge elected under Article 14 of the Statute 
would begin on the date of election. Did the Court adopt 
this principle in second reading ? 

Rf. NAGAOKA wished to know whether this provision 
had retrospective effect: in point of fact, a person did 
not definitely become a judge on the date of his eIec- 
tion. The Secretary-General asked the person elected 
whether he accepted his election, and it was the date of 
acceptance which should be regarded as the first day on 



6 Articles I ,  2 

which the person in question was entitled to cal1 himself 
a judge of the Court. Was the meaning of the wording 
proposed for Article I of the Rules that membership of 
the Court was made retrospective to the date of election ? 

The PRESIDENT said that that would be so if the can- 
didate accepted his clection. 

The REGISTRAR observed that another consideration, 
which had not been particularly stressed at the first read- 
ing, assumed fresh importance now that the revised Statute 
had come into force: the question of incompatibility of 
functions. If a judge's iunctiorls b e g m  on the date of 
his election, he must that samc day relinquish al1 his pre- 
vious activities, including any functions such as a direc- 
torship of a commercial or other Company, etc. Was 
that possible ? If the Court maintained the wording of 
Article I of the revised Rules, should they not, for practical 
reasons, have another article allowing a judge, on election, 

a period within which to  relinquish his previous functions, 
in accordance with Article 16 of the revised Statute ? 

hl. FROMAGEOT considered that that was a question 
for a judge's conscience. I t  rested with him to do what 
he had to do as soon as was practically possible. h forma1 
rule, allowing a shortcr or longer period, might sometimes 
give rise to disadvantages which it was desirable to avoid. 

The PRESIDENT also thought it would be very diffi- 
cillt to conform to a time-limit in such matters. 

There being no furthcr observations, the President 
noted that the Court maintained the decision of prin- 
ciple arrived at in March 1935 and that i t  adopted Article I 
of the revised Rules in second reading.l 

Fiml A dopfion. 

Article I was finally adofited on 10.111.36. 

ARTICLE 2 (Article 2 of the old Rztles). 

ORDER OF PRECEDENCE FOR MEMBERS OF THE COURT APJD FOR JUDGES " AD HOC " 

Note. - When this article was discussed in first reading, it contained four para- 
graphs; but, as a result of the entry into force of the Revised Statute, part of paragraph I 
and the whole of paragraph 3 were suppressed and paragraph 2 was later embodied in 
paragraph I : thus, for the second reading, this article contained only two paragraphs. 

2.111.35 *. 
The existing text of paragraph r of this article was as 

follows : 

" Judges and deputy-judges elected at an earlier 
session of the AssembIy and of the Council of the 
League of Nations shall take precedence respectively 
over judges and deputy-judges elected at a subse- 
quent session. Judges and deputy-judges elected 
during the same session shall take precedence accord- 
ing to age. Judges shall take pecedence over deputy- 
judges." 

No amendment having bcen proposcd by the Co-ordina- 
tion Commission, paragraph I of Article 2 was adopted 
without obscrvation. 

The PRESIDENT read the existing text of paragraph 2 

of Article 2 : 

" National judges chosen from outside the Court, 
under thc terms of Article 31 of the Statute, shall 
take precedence after deputy-jiidges in order of age." 

The Co-ordination Commission yroposed to delete the 
word " national ", in order to leave it open to a State 
to choose as a judge ad hoc a person who was not one of 
its nationals. The President recalled that, at the prcvioiis 
discussions on this question l, the Court had decided not to 
yrejudge it in any direction. 

There being no observations, the deletion of thc word 
" national ", proposed by the Co-ordination Commission, 
was approved. Paragraph 2, as thus amended, was adopted. 

The PRESIDENT read the existing text of paragraph 3 
of Article 2: 

" The list of deputy-judges stiall be prepared in 
accordance with these principles." 

The Co-ordination ' Commission having proposed no 
clianges, this paragraph was adopted without observation. 

D 2, A.  3, pp. 381-382. 
' 1 Cf, discussion on Article 31 of the Statute, pp. 357-360. 

The PRESIDENT read paragraph 4 of the existing text:  
" The Vice-President shall take his seat on the 

right of the Prcsident. The other members of the 
Court shaIL take their seats on the left and right of 
the President in the order laid down above." 

The Co-ordination Commission having proposed no 
change, this paragraph was adopted without observation. 

3 .1~ .35 .*  First Reading. 

Num berijzg of Paragraphs. 
With regard to Article 2 ,  the PRE~IUENT observed 

that the Coiirt must decide the question of the numbering 
of the paragraphs of articles containing more than one 
paragraph. He recalled in this connection the proposa1 
of the Co-ordination Commission that paragraphs shouid 
be numbered 2.  The Drafting Cornmittee had carried out 
this proposal. 

There being no objections, the PRESIDENT declared that 
the proposal of the Drafting Cornmittee was adopted. 

Thcrc heing no observations in regard to Article 2, the 
PRESIDEKT declarcd the Article adopted in first reading. 

3.11.36.** 
The PRESIDENT opened the discussion on Article 2.3 

In the revised draft, paragraph I, the words " members 

* D 2, A.  3, P. 421. 
**  Ibid. ,  pp. 470.475. 
1 Text adopted in second reading was the same as the final text 

of 1 1 . r r r . 3 G .  
2 D 2, 11.3, p. S6r, col. 2. 
3 Text for second reading-i.P.. text  adopted in first reading with 

amendments considered necessary by the President in view of the 
entry into force of the Hevised Çtatute: 

" Arficl8 2. I. - Members of the Court elected a t  an  earlier ses- 
sion of the Xssemhly and of the Council of the League of Nations 
sliall take precedence respectively over members elected at a sub- 
sequent session. Members elected during the same session shall take 
precedence according to  age. 

" 2 [subsequently included in paragraph 11. - Judges chosen under 
the terms of Article 31 of the Statute of the Court from outside the  



of the court " had bt:en inserted and thc last sentence had 
been deleted. The third paragraph had been deleted. 

A discussion ' ensued concerning the dividing up of 
Articles 2 and 4 in order to fil1 the gap left by the deletion 
of the old Article 3 necessitated by the revision of the Statute. 

In  the course of tfiis discussion, a nurnber of proposais 
were made which gave rise to  observations concerning the 
1nt:aning of certain i:xpressions used in the French and 
English texts of the old Article 2. After pointing out 
t:hnt three differcnt expressions had becn usecl in the 
French text which appeared to Iiave thc same rneaning, 
M. GUERRERO, Vice-President, proposed that the expressiori 
" $rendre filace " should be used throughout. 

The PRESIDEST drew the Court's attention to the English 
text, which used the saIne expression " take precedence " 
three ti~nes, whereas the French text used three different 
expresçions. The infercnce was that the French text 
attributcd the sarne meaning to these three expressions. 
The whole question was to ascertain which was the best 
French expression of these three: " ont le rang. ", " prennent 
place avant " and " ont la flréskawce ". 

M. GUERRERO, Vice-Yresident, again pressed for the 
use of the expression " prendre place ". 

M. FRO~~AGEOT acceyted the Vice-Presideiit's proposal, 
the meaning of which was made clear tiy the word " avant " 
which occurred later on. 

Jonkheer VAN El-SINGA irisisted upon the distinction 
which must be made betwcen precedence, an abstract 
conception, dealt with in paragraph r ,  and seating, a 

. practical question dcait with in paragraph 4. 
The PRESIDENT thought that, if the French expression 

"prennent  place avant " had the same meaning as the 
EngIish expression " take precedence ", the Court should 
adopt that phrase. 

M. URRUTIA observed that the old terrninology of the 
Kiiles had hitherto given rise to no clifficulty. Would it 
not therefore be best ta leave it alone ? 

The PRESIDENT said that the question had corne up 
oiving to the necessity for filling the giip left by the drop- 
ping of Article 3, as a i-esult of the coming into force of the 
revised Statute. He taok the opinion of the Court on thc 
following question : 

" Does the Court wish to substitute the phrase 
$re?tnent place ' for the phrase ' $ren?ae?zt séunce ' in 

line 3 of paragraph I of Article 2 ? " 
By seven votes to three, the Court answered the question 

in the affirmative. 
M .  GIJERREHO, Vice-President, having asked that the 

urords " ont le rang " in Iine 6 shotild be replaced by " pren- 
nent fil~rce ", the PRESIDENT took a vote on the following 

. question: 
" Does the court wish to substitute the words 

' flronnent place ' for the words ' ont le rang ' in line 6 
of paragrayh I of Article 2 ? " 

By eight votes to two, the Court answered the question 
in the affirmative. 

i3ourt shaIl take precedence nfter the other judges in order of 
age. 

" 3 .  [Deleted.] 
" 4 [subsequently becomes paragraph 21. - The Vice-President 

shall take  liis seat on the right of the President. 'l'lie othcr judges 
shall takc their seats on the left and right of the President in the 
rirdm laid down above." 

For f u l l  text of this discussion. see D 2, A .  3, p p  470-475. 

The PRESIDENT said that, as a resuIt of the votes taken, 
parngraph I of Article 2 would run as follows: 

" Members of the Court elected at an earlier ses- 
sion of the Xssembly and of the Council of the Lcague 
of Nations shall take precedence respcctively over 
members elected at a subsequent scçsion. RIembers 
elected during the samc session shall takc precedence 
according to age." 

There being no objections, the President would regard 
this text as adopted. 

With regard to paragraph 4, which referred only to 
public sittings, the word " siéger " seemed to be corrcct. 

M. GUERRERO, Vice-President, was of the sarne opinion. 
The only change to be made in this paragraph was that 
they should say " the other members of the Court " instead 
of " the other judges ". 

The PRESIDENT said that paragraph 4 would then run 
as foIlo\vs: 

" Thc Vice-President shall take his seat on the 
right of the President. The other mcmbers of the 
Court shall take their seats on the left and rigkt of 
the President in the order laid down above." 

There being no objections, the President considered this - 
text adoptcd. 

The PRESIDENT then put the following question to the 
Court : 

" Does the Court decide that paragraph 4 of Article 2 

shall hecomc parztgraph 2 of that Article ? " 

M. ASZILOTTI W O U I ~  vote in the affirmative yrovided 
tliat the present paragraph 2 were transferred to another 
article. 

By eigl-it votes to  one, with one abstention, the Court 
a ive. answered the question in the affirm t '  

M. XAGAOKA formally proposed that the first two para- 
g~zphs  of Article 4 shouId form Article 3, and that para- 
graph 3 of Article 4 and paragraph 2 of Article 2 should 
form Article 4. 

The PRESIDENT put the following question to the Court: 

" Does the Court decide that paragraph 2 of Article 2 
should be placed after Article 4 ? " 

By seven votes to  three, the Court answered the question 
in the affirmative. 

The PRESIDENT, surnming up, stated that Article z would 
consist of the old paragraphs I and 4 ;  Article 3 ~vould consist 
of the first two paragraphs of thc present Article 4, and 
Article 4 woiiid be composed of the present paragraph 3 
of that Article and paragraph z of Article 2 .  

. . . . . . . . . .  . . . .  . . . . .  . . . , .  . . . .  
Refore adjourning the sitting, he proposed that, in the 

English text of paragraph z of Article z, the word " terms " 
should bc replaced - by " provisions ". 

This wris agreed to. 

6.r1.36.* 

Secoxd Reading. I ~ Z S C Z I S S ~ ~  under Article 4, Paragrafih 2 

The PRESIDENT said that, on reading the first four articles 
in the forrn rcsulting from the work of the last few days, he 

* D Z, A .  3 ,  pp. JCj3-4i)j. 
I.p.,  para~raph 2 of Article 2, sdoptcd in first rearling, trans- 

ferred to Article 4 .  



had received the impression that the proposed second para- 
graph of Article 4 would be better placed as the last sentence 
of the first paragraph of Article 2. That paragraph would 
then run as follows: 

" Members of the Court elected at an earlier session 
of the Assernbly and of the Council of the League of 
Eations shall take precedence rcspectively over mem- 
bers elected at a subsequent session. hlemhers elected 
during the same session shall take precedencc according 
to agc. Judges chosen under the provisions of Article 31 
of the  Statute from outside the Court shall take preced- 
ence nfter the other judges in order of agc." 

In this way, aII questions of precedence would be grouped 
together. 

Jonkheer VAN EYSINGA said that, if this suggestion were 
adopted, he would withdraw the proposa1 which he had 
handed in.] He observed, Iiobvever, that, if paragraph z of 
Article 4 were embodied in paragraph r of Article 2, yara- 
graph 2 of Article 2 would have to be amended as follows: 

" The Vice-President shall take his seat on the right 
of the Preçident. The otiier judges shall take their 
seats on the left and right of the President in the order 
laid d o m  above." 

- The expression " other judges " would also cover tlie 
judges ad hoc. 

The PRESIDENT asked if there were any objection to the 
proposal. 

M. ANZILOTTI wished sirnply to observe th&, i f  thiç 
proposa1 were adopted, Article z of the Rules would deal 
with the precedence of judges whose character was onIy 
cxplained in the next article. 

M. KAGAOKA wondercd whether, if paragraph z of Ar- 
ticle 4 were transferred to  paragraph I of Article 2, the 
words " judges chosen from outside the Court " should not 
be replaced by " judges refessed to in Article 3 ". 

The PRESIDENT first of al1 took the opinion of the Court 
on the following question: 

" Does the Court decide to transfer the contents of 
paragraph z of Article 4 to the end of paragraph I of 
Article 2 ,  subjcct to verbal modifications ? " 

By six votes to  four, the Court answered the question 
in the affirmative. 

The PRESIDENT then put the following qucstion to the 
Court : 

" Docs the Court decide to replace the words ' cliosen 
under the provisions of Article 31 of the Statutc of 
the Court from outside the Court ' by the words 
' referred to in Article 3 of the present Rules ' ? " 

Jonkheer VAN EYSINGA observed that, in a11 provisions 
relating to  judges ad hoc, tliere was always a reference to 
Article 31 of the Statutc. 

13aron ROLIN-JAEQUEMYNS thought that in any case 
tlie word " chosen " should be replaced by " selected " and 
the words " from outside the Court " delcted. 

hl. NAGAOKA could not accept the suggestion of Jonkheer 
van Eysinga. If there was merely a reference to Article 31 
of the Statute, a reader would be compelled to iinder- 
take a certain amount of research. I t  would be simpler 
to refer him to Article 3 of the Rules themçelves. 

hl. GUERRERO, Vice-President, suggested the phrase: 
" judges selected in accordance with the following article ". 

Jonkheer VAN EYSINGA pointed out that the Rules 
were framed in pursuance of the Statute and must therefore 
contain references to the articles of the Statute in a large 
number of articles. 

The PRESIDENT put the folIowing question to the Court: 

" Does the Coiirt decide to replace the  words ' selected 
under the provisions of Article 31 of the Statute 
of the Court ' by the words ' selected in accordance 
witli the following article of the present Rules ' ? " 

M. FRO~MGEOT did not want the words " Irom outside the 
Court " to be deleted. These words informed the reader that 
the judges referred to  did not normally belong to the Court. 

The PRESIDENT put the foIIo~ving question to the Court: 

" Does the Court decide to maintain the words 
' from outside the Court ' ? " 

By six votes to  three, with one abstention, the Court 
answered the question in the affirmative. 

The PRESIDENT then repeated the question which he 
had already put to  meet M. Nagaoka's wish: 

" Does the Court decide to replace thc words ' selected 
under the provisions of ArticIe 31 of tlie Statute of the 
Court from outside the Court ' hy the words ' selected 
in accordance with the following article of the present 
Rules from outside the Court ' ? " 

M. ANZILOTTI said that he would vote in favour of the 
change, but solely with reference to the particular case. 
Hc would by no rneans agree to a generaI deletion of 
references to the articles of the Statute. 

The PRESIDEKT asked the Court to answer the question 
which he had just put. 

Five votes were cast in the affirmative and five in the 
negative. 

The PRESIDENT. recalling his habitua1 practice in sittings 
devoted to the revision of the Rules-namely, that when 
votes were eqiially divided he gave his casting vote in favour 
of the maintenance of the statzcs quo, holding that there 
rnust be a true majority in order to change it-declarcd that 
the words " scIccted under the provisions of Article 31 
of the Statute from outside the Court " would be maintained. 

Jonkheer VAN EYSINGA proposed that in paragraph 2 

the wosds " members of the Court " should be replaced 
by " the other judges ". 

There being no objections, the PRESIDENT declarcd this 
proposal adopted. He went on to say that, as a result of 
the votes taken, Articlc 2 of the Rules now ran as follows: 

" Article 2. 1.-hlembers of the Court elected a t  
an earlier session of the Assetnbly and of the Coun- 
cil of the -League of Nations shall take prccedence 
respectively over members elected at a subsequcnt 
session. hlernbers elected cluring the same session 
shall take precedence according to age. Judgcs 
selected under the provisions of Article 31 of the 
Statute of the Court from outside the Court shall 
takc precedence after the other judges in order of 
age. 

" 2.-The Vice-Presidcnt shall take his seat on the 
right of the President. The other judges shall take 
their seats on the Ieft and right of the Prcsident in 
the order laid down above." 

Article 2 was adopted in second reading. 



I O . T I I , ~ ~ . *  In the English text, the expression " judges norninated " 
Fi9~al  Adoption. (instead of " judges seiected ") had been adopted as cor: 

The PRESIDENT said that the Drafting Committee had responding to the French "Les juges désignés ". 
omitted the word " ri:spectively ". Further, the French: " en vertu des dis$osifions de " 

Previously there had been two categories of judgeç: had been rendered by " iinder ". 
judges and deputy-judges; 11ow there was only one catesory: 
" members of the Court ", so that the word " respectively " Article 2 as thus am:ridcd was finally adopted. 

was superfluous. 

ARTIIlLE 3 (New Pnvagraph togeiher with Artide 4, Paragraphs z and 3, of the old Rules). 

17.v.34 and 18.v.34. 
See under Article 31 of the Statute (question of inter- 

pretation), pp,. 358-359, for references to draf t articles 4 bis 
and 4 ter of the Rules (subsequently Article 3) on I7.V.34 
and 18.v.34 during discussion regarding that article. - 

Discussed under Articles 4 bis and 4 ter. 

The text of these draft articles, which had been submitted 
by M. Fromageot as 30 bis and 30 fer but were presented 
by the Co-ordination C:ommission as 4 bis and 4 ter, was as 
follows 1 : 

" 4 bis. 1.-Any Government which is a party 
to a case and which considers that it is entitled, under 
Article 31 of thëStatute,  to appoint a judge to sit in 
that case, shall notify the Court as soon as possilile and 
in any case before the commencement of any oral pro- 
ceedinas. This notification shall indicate the namc of " 
the person whom the Government intends to appoint 
from amongst those persons who fulfil the conditions 
laid down by Article 31 of the Statute. 

" a.-Copies of the notification shall be sent, in 
accordancé with Article 42 of the present Kules, to  the 
other Governments concerned in the proccedings; the 
latter shall be entitled to submit any writtcn or verbal 
observations on the subject. 

" ?.-It shall rest with the Cotirt to decide whether " 
the ~iotification and proposed appointment satisfy the 
conditions laid down by Article 31 of the Statute. 
NevertheIess, the Court shall only overrule the proposed 
appointment by means af an order made after hearing 
the parties. In siich case, the order shall be made at 
latest before the cornmencement of any furthcr oral 
proccedings. 

" 4 ter.-If several parties to a case each claim to 
appoint a judgc undcr Article 31 of the Statute, the 
Court shall decide whethcr any of them are in the same 
interest and, if so, shall fix a period within which they 
may by cornmon agreement appoint a single judgc 
fulfilling the conclitions laid down by that article. 
If, rit the expiration of this time, these parties have 
not notified the Court of their choice, they shall be 
regarded as having renounced the right conferred upon 
them by Article sr. of the Statute." 

The Co-ordination Cominission's report cuntained the 
following comment : 

" With regard tci Article 4 bis ,  it should be abscrved 
that, in accordancc with the practice of the Court, i t  

* D 2, A. 3, P 714. 
** Ibid. ,  I]P. 31-34. 
l Ibid., pp. 862-863 and 914. 

provides for a time-Iimit expiring on the date of the 
commencement of the oral proceedings for the appoint- 
ment by the parties of judges under Article JI of the 
Statute. . . . In  the opinion of the Co-ordination 
Coinmission, the article enahles the Court, either $?oprio 
motu or a t  the instance of a party other than that 
making the nomination, to examine the qiiestion 
whether a nomination already made is in conformity 
with the provisions of Article 31 of the Statute. 

" In the view of the Commission, the article Ieaves 
open the question whether a party whose original 
nomination has been rejected by the Court would be 
entitled to rnake another. The rule to the effect that 
the order overruling a proposed appointment rnust be 
made within the time-limit fixed for the appointment 
itself doeç not preclude this possibility, since the Court 
can aIways postpone the date for the commencement 
of the oral procëedingç. 

" The author of the proposals which the Commission 
haç provisionally inserted as Articles 4 bis and 4 ter 
above recominended that theçe articles should constitute 
Articles 30 bis and 30 t ~ r .  The Commission also had 
before it another proposa1 to the effect that the substance 
of these articles shall be inserted after Article 35. 
The Commission, however, provisionally adopting a 
third view to the effect that these articles-which, 
i t  has been said, do not concern questions of procedurc 
but questions concerning the organisation of the 
Court-çhould be embodied in Article 4 or placed 
imrnediately following it, has adopted the solution 
indicated above." 

The PRESIDENT inrited the Court to  consider the textç 
embodied in the Co-ordination Commission's report as 
Articles 4 bis and 4 ter. 

These two articles reprcsented two proposals made by 
M. Fromageot, who suggested that the first paragraph of 
Article 4 should be lcft under that article, but that the 
otlier paragraphs should be transferred and placed after 
Article 30 of the draft Rules which they were at present 
examining. 

Baron ROLIN- JAEQUEMYKS asked whether the Court would 
not consider paragraph I of Article 4. 

The PRESIDENT recülled that the Court had decided not 
to touch ArticIes I to 28 of'the Ru1es.l They were now dis- 
cussing Articles 4 bis and 4 le ï  because M. Fromageot had 
proposed that theçe two arnendments should be placed as 
new articles after Article 30. 

Baron ROLIN-JAEQUEMYNS had gatliered that the Court 
was inclined to recognise in its Rules, as a general principle, 

This (provisional) decision wns taken in 1934 because these riiles 
had beeri amended as recently as 1931 and because they would in 
any case be affected wheii the  re~lised Statute came into force (D 2, 
A.  3 ,  p. II). 



IO Article 3 

that a State not " represented " upon it rnight appoint a could not be laid down by way'of the Court's RuIes. States 
judge ad hoc who was not of its nationality. But if ArticIe 4, were cntitled to appoint a judge ad hoc, but they werc not 
paragraph I, were retained, this u70uld be forbidden. He, under an obligation to inform the Court that they intended 
for his part, wonld have Lieen inclined to delete the words to appoint a certain person. There were also difficulties of a 
" of their nationality " in Article 4, paragraph 1, of tfie practical nature: for instance, after notice of an intention 
existing Rules. to  appoint a certain person liad been given and the Court - 

The PRESIDENT, after explaining the origin of the discus- had declared ex oficio that thcre was no objection to that 

sion, said that, i f  judges now wished thc Court to consider pcrson, the latter did not automaticàIIy become a judge ad 

paragraph I of Article 4, lie was pt-epared to make a proposal hoc; the Governmcnt concerned would still have to .make 

to that effect to  the Court. the forma1 appointmcnt. 

Earon KOLIK-JAEQUEMYKS referrcd to the proposa1 lie 
had made in the annex to his letter of April 20th (Apyen- 
dix 5 a to the Co-ordination Commission's report): 

"Article 4. - 1 agree with the additions proposed 
in regard to the appointrnent of judgcs by the parties, 
under Article 31 of the Statute. I t  would, liowcver, 
seem desirable in this connection to  delctc, in para- . graph I and in the last paragraph, the words to the 
effect that a judge ad Izoc should be of thc nationality 
of the respective parties or, if tliere are several parties 
in the same interest, of one of them. There is, in fact, 
nothing to this effect in the Statute." 

The PRESIDEKT thought it ivould be hest noiv tu continue 
the discussion of Articles 4 bis and 4 ter and to return to  
Baron Rolin-Jaequcmyns' proposa1 regarding paragraph r '  
of Article 4 later on. For if Articles 4 bis and 4 ter wcre 
adopted, this would no doubt involve the deletion of para- 
graphs z and 3 of Article 4 and their transfer to another 
place in the RuIes; there would then only remain paragrayh I 
of Article 4, and if Baron Rolin-Jaequemyns thought that 
that paragraph should bc amended, then would be the time 
to make a proposal to that effect. 

The President next referred to the text of Article 4 bis 
(see above). 

M. AKZILOTTI gathered that the words " (written or) 
verbal observations " in paragraph z meant oral observa- 
tions made at the hearing. But he wondered if the text 
was sirficiently clear. 

The PRESIDEKT thought that that !vas what was meant 
by M. Fromageot, the author of thc text. 

He added that, when considering the text of the article 
on the previous day, the Co-ordination Commission had 
appreciated that the proposed text presuyposed some action 
on the part of the Court, inter alia the issue of an order, 
before tlie appointment became definitive. But could the 
Court base its order simply on the expression of an inten- 
tion ? 

M. FROMAGEOT observed that the Court could of course 
reject the daim of a Government to appoint a judge ad hoc; 
it was this claim and not an intention which was referred 
ta. But if the word " intends " was not satisfactory, they 
could simply say: "Any Government which is a to & 
case . . . the iiarne of the yerson in question." 

Sirnilarly, paragraph 3 could be drafted as follows: 

" I t  shall rest with thc Coiirt to decide whether 
the notification and appointment above mentioncd 
satisfy the conditions laid down by Article 31 of the 
Statute . . ." 

M. SCH~CKING.  with ~articlilar reference'to the exmession : 
" whom the ~ovérnmeAt intends to appoint ", in parAgraph 1, 
observed that fresh obligaJions incumbent on Governments 

Al. FROMAGEOT S ~ W  no objection to the deletion of the 
last words of paragraph I and to saying: " the name of the 
person appointed ", or to drafting the beginning of para- 
graph 3 as follows: " It shall rest with the Coiirt to decide 
whether the notification and appointment above rnen- 
tioned . . ." 

M. S C H ~ C K I N G  also observed that paragraph z made it 
'possible for the other parties to cnticisc an appointment 
already made. But no tirne-limit was fixed for the cxcrcise 
of this right. Such criticism might thercforc be presented 
when the oral proceedings had begun; 31. Schücking won- 
dercd whether this would not give rise to difficulties. I t  - 
would be better that any objections should be prescnted 
before the beginning of the oral proceedings. 

M. GUEKRERO, Vice-Prcsident, raised the question whether 
the order overruling the appointment of a judge ad hoc could 
be made without the judge ad hoc being present in the Court. 
There was a certain amount of objection to  the Court's 
making an order in his absence rejecting a right which rnight 
be of vital importance to the party concerned. Finally, 
M. Guerrero thought that it should be laid down that, if 
observations were presented by the other parties, the Court 
should be at once convened. When should the Court be 
convened ? This should be stated in the text. No doubt 
it should be before the beginning of the oral proceedings, 
so as to  avoid repetition. 

The PRESIDENT also wished to observe that it would be 
necessary to  add a few words to  the first paragraph to cover 
the case of advisory opinions, for instance: ". . . pursuant 
to Article 31 of the Statute or Article 73 ter of the Rules of 
Cozrrt . . . ". For it  was only in the Rules that the organic 
right to appoint a judge ad hoc in an advisory case was to  
be found. 

M. AKZILOTTI pointed out that, if they were to  follow 
th i s  suggestion, they should begin by amending the first 
line: " Any Government lvhich is a party to  a case. . . . " 

JI. Anzilotti thought, however, that it would be better 
to stick to the present method and to regulate conten- 
tious procedure and advisory procedure separately. But 
that was a gencral question which it was better not to 
raise at this point. As regards the substance, M. Anzilotti 
accepted the basic idea of the proposed article, which 
was as follows: it was for the Government concerned to 
appoint its judgc ad hoc; i t  was for the otlier parties to 
dispute this appointment if they wished; and it was for 
the Court to decide any dispute arising. But the method 
which had been proposed for carrying out this idea was 
open t o  criticism. As regards this, M. Anzilotti agreed 
wath ivhat had been said by M. Schücking and the Vice- 
President. He added that a Governrnent niight prcfer to  
present its observations arally at the commencement of 
the hearing on the merits. This would bring them to the 
beginning of the oral proceedings, and the question 
of the admission of the judge ad hoc would still be unde- 
cided. 



Article -3 

hl .  GUBRRERO, Vice-President. in order to meet the 
observation made by M. Anzilotti, suggestcd that they 
should Say a t  the end of paragraph 2: " any writteri obser- 
vations before Ihe covzntencement of the oral pvoceedings ". 

hl .  Anlr~cr  recalled that the Vice-President had referred 
to the question of tht: presence of a judge ad hoc a t  the 
deIiheration upon this question. \iras liis prcsence neces- 
sary ? 

R.1. GUERRERO, Vice-President, thought th:it, since the 
question was whether the party had a right to liave a 
judge ad hoc, it scemed nccessary to allolv it to be represented 
in the Coiirt. 

'I'he PRESIDENT ti~oiight that to allow it to be repre- 
sented in thc Court would prcjudge the question to bc 
decided, 

In the Customs Uriion casc, whidl was, he tliought, 
the only one in which this question had arisen, tlie Court 
had given its decision withoüt judgcs ad hoc being iresent. 

The RECISTRAR suggestcd that Article 18 of the Statutc, 
as construcd by the Court in Article 6 of the Rules, might 
~wrhaps afford a usefui prccodent. 

31. GUERRERO, Vict:-President, pointcd oiit that the 
question did ~ i o t  conc:crn the qualifications of a judge, 
but solely the rigtit of a party to have a jiidge ad hoc. 

M. ANZILOTTI wondered whether they nlight not addl 
kifter' the addition proposed by M. Guerrero a t  the end 
of paragraph 2 ,  the words: " within tirnes' to be fixed 
by the Court or by the President ". 

The KEGISTRAR drew attention to  a difficulty which 
would arise if-as was possible-the appointment of a 
;judge ad hoc was only made immediately before the begin- 
ning of the oral proceedings. 

'Tg.v.34." 
Articles 4 bis lznd 4 ter. 

The PRESIDENT recalled that, a t  the meeting on the 
previous day, it had been agreed that the Co-ordination 
Commission should draft a new Article 4 bis embodying 
the altcrations suggestcd a t  tliat meeting. The Commis- 
sion had not, however, had time to go into this ques- 
tion with the necessary care, and he therefore proposed 
that the Court should proceed with the discussion, starting 
ïvith Article 32. 

M. GUERKERO, Vice-President, recalled that therc were 
certain questions raised by Articlc 4 bis upon which the 
Court had not given the Co-ordination Commission the 
instructions necessary to enable i t  to  prepare a text. In  
particular, there was the question whetlier the Court could 
clecide to refuse a State the right to appoint a judge od hoc 
in the absence of a judge ad hoc nominated by the said State. 

He would be glad i f  the other members of the Court would 
give their views on this qiiestion before the Co-ordination 
C:ommission prepared tlieir new'text for Article 4 bis. 

The PRESIDENT said that the solution of this question 
would entai1 certain preliminary researches, for instance, 
in regard to the practice followcd a t  Geneva in appIying 
Article 4 of the Coveriant. I t  would therefore be best 
to adjourn the further discussion of this point. 

He proposed that they should sirnply decicle that the 
Co-ordination Commission should nat dr+t any text of 
Artictes 4 bis and 4 ter till the Court had first given its 
decision upon the question raised by the Vice-I'resident. 

Discztssed under Article q,  Purngra$hs z and 3. 

The PRESIDENT said there was one question on which 
the Court had not yet decided. At the beginning of 
the session, the Coiirt had agreed not to  touch Articles I 
to  28.l But the Co-ordination Commission's report had 
contained two Articles-4 bis iind 4 ter-corresp&ding to 
paragraphs 2 and 3 of the existing Articlc 4, with a note to 
the effect that a rnember of the Court proposed that they 
should be transferred to thc part of the Rules relating to  
~rocediire. If the Court decided to transfer them, it could 
disciiss these texts immedintely. 

The President felt that he should first consult the Court 
on thc question of traniferring Articles 4 bis and 4 ter to the 
chapter on procedurc; for, unless it was dqcided to transfer 
theSe articles, the Court could not deal with them. 

hl. ANZILOTTI asked why it had been proposed to transfcr 
the articles. Were thcy not concerned with the organisation 
and composition of the Court ? 

The PRESIDENT said that the reason in favour of trans- 
fcrring tl-iem wns that they unqiiestionably contained mat- 
ters relating to procedure. 

BI. FKOMAGEOT said that one part of the existing Article 4 
related solely. to the composition of the Court. This was 

. 

the first paragraph, worded as follo~vs: 

" In  a case in which one or more parties are entitled 
to choose a judge ad hoc of their own nationality, the 
full Coiirt may sit with a numher of judges exceeding 
the numbcr of regular judges fixed by the Statute." 

On the other hand, though the subsequent paragraphç 
also dealt, in certain respects, with the Court's compo- 
sition, it couid not be denied that they also dealt with 
a question of procedure. . . 

h.1. ADATCI was nevertheless of opinion that, in this 
case, the organic aspect dominated the procedural aspect. 

M. SCH~CKING thought that the question could be 
regarded both from the standpoint of organisation and 
from that of procedure. However, as this was a ques- 
tion which must, in any case, be reconsidered when the 
revised Statute came into force; he would advise the Court 
not to touch it, a t  this time. 

The PRESIDENT asked if  any member of the Court 
opposed this view. 

M. FROMAGEOT said he would not press his proposal. 
M. Adatci had said quite rightly that, in this case, the 
question of the Court's compositio~l dominated that of 
procedure. He saw no objection to leaving thc matter 
to be settled subsequently by the Court. 

Tlie PRESIDENT noted that the Court desired, for the 
moment, that any discussion on Article 4 should he post- 
poned. 

Count R o s ~ w o ~ o w ç ~ r  asked whether the votes recorded 
by the Coiirt would retain any part of their force in future 
discussions on Articles 4 bis and 4 ter. 

The PRESIDENT considered that thesc decisions, being 
recorded in the minutes, were definitely established. But 
that need not prevent members of the Court modifying 
their opinions later on. 



Article 3 

See under Article 61, p. 239, for a reference to Article 
4 bis (Article 3 of Rules in force) during discussion of Article 
57 (Article 61 -of Rules in force). 

28.11.1935.* 
Discussed z c d e r  Article 4. 

The PRESIDENT said that there was one article in the 
first section of the Rules which would probably require 
careful considerütioii-namely , Article 4, which concerned 
the appointment of judges ad hoc. That article should 
be revised in order to bring it into harmony with the change 
in the Court's practice which had taken place in 1931, 
and also with the recently adopted rules concerning interim 
rneasures of protection.* 

2.111.35.** 
Discussed under  Article 4 bis. 

Paragraph I of Article 4 bis proposed by  the Co-ordina- 
tion Comrnissi~n.~ 

The PRESIDENT said that the object of this clause was to  
enable the Government concerned to announce its intention 
to  select a judge ad hoc and to provoke a decision by the 
Court in regard to  such intention, so as to avoid the possi- 
bility of the Government's selecting a particular person 
and of the .seleciion made not being approved by the 
Court. In accordance with the practice adopted by the 
Court in 1931, the proposed text leaves the initiative to  
the parties, but at the same time it provides them with 
an assurance that any objections will be raised before the 
appointment is definitely made. 

Baron ROLIN-JAEQUEMYKÇ was afraid that the proposed 
clause .would be likely to  Iengthen proceedings. Under 
the existing Rules, there was no need for the Court to 
wait until the parties approached it: it could hasten pro- 
ceedings by itself taking the initiative. , It would therefore 
be better to keep to the present system. 

, The PRESIDENT pointed out that the existing Rules 
made no refercnce to  the procedure to be followed in 
regard to the appointment of judges ad hoc, except in a 
case wherc there were several parties in the same interest. 

M. ANZILOTT~ thought that the existing Rules left the 
Court entirely free to adopt whatever course it thought 
proper, whereas, if the proposed clause were adopted, it 
would be committed to  the procedure therein laid d o m -  

From a practical point of view, M. Anzilotti wanted 
to know whether the procedure introduced in 1431 had 
given rise to difficulties. In  theory there were reasons 
in favour of both systems-of the one from the point of 
view of the composition of the Court, and of the other 
from the point of view of the rights of parties. 

The REGISTRAR replied that, until 1931, the Court, 
wlren necessary, had informed the pnrty conccrned that 
it was entitled under Article 31 of the Statute to  appoint 
a judge ad hoc, subject to a decision of the Coiirt with 
regard to the qualifications of the judgc chosen. In 1931, 
the Court had decided t o  leave the initiative t o  parties 3 ;  

* D 2, A.  3, p. 370. 
** Ibid., pp. 383-391. 
1 Cf. meeting of 20.11.35, p. 239. 
2 See meeting of 18.v.34, p. 9, for text of this paragraph. 

On July 17th. - Cf .  C 53. p. 691 (doc. IO in $ne) ,  p p  728 
{doc. 76) cf s q q . ;  compare C 54, p. 434 (cioc. 1 1 ,  Iieb. rg3r). with 
C 56, p. 433 (doc. 32. ]une rg31), and p. 434 (doc. 434. July 
17th, 1931);  see also C 57, p. 414  (doc. 31, Nov. 1931). 

but at the same time it had been appreciated that a sudden 
change from the previous practice, unless at the same time 
a new provision were inserted in the Rules, would be likely 
to mislead parties.l For if they did not receive the usual 

1 Extracts from the minutes of fuly 16th and r7th, rg31: 

zznd Session, first sitting, July rbth,  1931: 

" (c) Question as ta the possible appoi~ttnzent of judges ad hoc in 
the case. 

" The PRESIDENT, in indicating the reasons tvhy he wished to put 
this question before the Coiirt, said that in the first place i t  had to 
he considered ivhether the question of the possible appointment of 
judges czd hoc was to he regarded as a point affecting the composition 
of the Court, a question which the Court could, in accordance with 
practice, decide without hearing the representatives of the interested 
Governments. III the next place, it had t o  be decided whether in the 
present case they were dealing with an ' existing ' dispute in accord- 
ance with the terms of Article 71 of the Rules. I.astly, the  Court, 
for the purpose of applying Article 71, paragraph z,  of the Rules 
and Article 31 of the Statute, must decide whether, in the present 
case, there were Governments acting in the same interest, and. if 
so. which they were. 

:' Personally, he considered that the Court should decide these 
questions ex oficio. . . . 

" The REGISTRAR, a t  the request of Baron ROLIN-JAEQUEMYNS, 
informed the Court as to the practice followed in regard to comrnuni- 
cations to parties concerning their right under Article g r  of the 
Statute. . . . 

" Sir CECIL HURST considered that the Court should not decide 
ex oficio and without hearing the parties in regard to  a nght which 
the Statute and Rules might or might not reserve to parties and 
interested Governrnents. . . . 

" M'ith regard to the question of procedure, M. ANZILOTTI p~in ted  
out that the matter was not exclusively one for the parties, but that. 
since the composition of the Court %vas concerned, the Coiirt could 
not disinterest itself from. the question. . . . 

" M. ALTAMIRA thought that the Court shoiild give its opinion ex 
oficio without hearing tlie parties. 

" The PRESIDENT having put to the vote the  question whether. 
before deciding, the Court should hear the interested parties, a dis- 
cussion took place on the following points: 

" (1) The difficulties that would ensue if,  after a negative 
decision by the Coiirt, the parties were to express a wish to 
appoint judges ad hoc; 

" ( 2 )  IVhether the Court could end i t s  discussion without 
corning to any conclusion, notwithstânding the previous practice, 
according to ivhich the parties could expect a communication 
to be sent to them automatically ; 

" (3) The possibility of unofficially informing the parties of 
the views of the Court or of the fact that the Court had decided 
not to deal with the question unlesç officially brought before it;  

" (4 )  La~tly,  the time urithin which a request for permission 
t o  appoint a judge ad hoc might validly be addressed to the 
Court. 

" After this exchange of views, the Court decided to postpone to 
the next meeting its decjsjon on the points discussed. . . ." 

zznd Session, second sitting, July 17th, 1 5 3 ~ ;  

" Question vegavdi~zg the possible appointment of iuapes ad hoc 
(continued). 

" The PRESIDENT hoped that the Court, aiter thorough reflection 
folloiving the discussion at the previous meeting, would he able to 
arrive a t  a conclusion. He hoped that a solution would be found 
which would give satisfaction to the various views put forward, avoid 
any loss of time and meet any  contingericy which might arise. . . . 

" BI. ANZILOTTI thought that if the Court were to come to a negative 
decision on the point under discussion, that ivould be incompatible 
with 'irticle 3 1  of the Statute. hloreover, in his view, it was essential 
a t  the present time not to prejudice so important a question, Would 
it not be better t o  Say that the Court would not take a decision 
pending receipt of a request to that eEect from the inlerested Gov- 
ernments ? 

" M. GUERRERO. Vice-President, proposed that the Court should 
decide ss follows: ' I n  the absence of any request affecting its com- 
position, the Court has considered how i t  should be camposed for 
the purposcs of the present case and gives the following provisional 
decisian. . . .' 

" Thus the question would remain open, ancl if one of the parties 
subrnitted a request, i t  could be examined by the Court; otherwise 
the provisional decision would become final. 



notification, they might think that the Coiirt considered 
that thcy were not erititled to appoiiit a judge ad hoc. 
That was why the Coiirt hnd decided to adopt a middle 
course: in each case, the prties wcrc to be informed that 
the Court had modifieil its prncticc artd tliat, if a party 
considered itself entitletl to appoint a judge ad hoc, it must 
talre the initiative without awaiting a communication from 
l:Iie Court. 

Thanks to the adoption of this method, everything 
liad gone smoothly. It could not, however, he said that 
ihc system of leaving the initiative entirely to parties had 
lieen tried. 

The PRESIDEXT, who saw great advantagcs in applying 
;L incthod according to which a party could, in the first 
place, siniply indicate ap intention before rnakirig ri definite 
i.~ppointment, was in favour of the Co-ordination Conirnis- 
s.iori's proposal. The new provision in the RuIes would have 
precisely the srime effect as the letter which, since 1931, the 
Regiatrar h i d  sent to parties; and that letter would cerise 
to bri necessary. 

M. URRUTIA thoiight the proposed amendment was 
ilesirable because, iindttr -4rticlc 31 of the Statute, the 
initiative should be takctn by the parties. 

" M. NEGULESCO asked what t e s t  entitled the Court t o  come to  an  
iinmediate decision on the question before it. Doubtjess, Article 7 1 ,  

paragraph 2 .  of tho Roles said: ' In  case of cloubt the Court shall 
decide.' This expression referred to  the article as a whole. which 
iii turn referred to  Article 31 of the Statrite; incidentally, the word 
' contestation ' simply ineant ' doubt '; i t  a a s  thus translated in 
the English test .  . . . 

" So far, i t  wns therefore dificirlt for the Court to give a decision, 
there being as yet no ' cloubt ' as contemplated by paragraph 4. 

" M .  Negulesco was temlited t o  agree tvith the Vice-President's 
opinion tvith a slight modification, since he considered i t  a delicatc 
rriatter for üie Court provisionally t o  raise a question on its own 
iriitiat.ive. Would i t  not bc preferable to  tell the parties tha t  the 
Court, exercising its poweri uiider Article 30 of the Statute, had 
iriterpreted Article 31 of the Statiite and considered that  the right 
of ttie parties under Article 31, paragraph 2, could only bc exercised 
before the hearing began. , . . ? 

" M. U R K U T ~ A  feit some doubt as to whether the Court could on 
its own initiative clecide in advance to  exclude any given State's 
option to  exercise a right ctinferred on i t  by the Statute. 

" M. Guerrero's suggestion in this connection seemed to  hiin a good 
one. The Court would abstain from sending any invitation to  the 
States, leaving the interested parties to act on tbeir own initiative. 
The advantage of leaving the question open tvould be still further 
enhanced since a decision of the Court would undoubtedly create 
a precedent. 

" Baron HOLIN-JAEQUEMYNS stated that  MM. Guerrero, Kegiilesco 
and Urrutia al1 agreed upon one point-riz., tha t  the Court should 
not give any final decision. 

" H e  himself could not agree entircly with any of these three 
proposais. He preferred the Vice-President's proposal as modified 
by M. Urrutia: the Court should declare that  since i t  Iiad not been 
seized with the question it would give no decision. Perhaps the 
parties could he given to understand by means of a quite unofficial 
ct:immunication from the Registrar that  a request corning from them 
after the hearing began would give rise to  a situation of the greatest 
clelicaçy. . . . 

" Sir CECIL HURST stated that for Kim the decisive factor was 
tliat the Court ivas a Court of Justice, and tha t  i t  could not decide 
tlie question now before i t  without having heard the parties con- 
cerned. 

" M. VAN EYSIKGA stated that,  nccording to  the  interview which 
took place at Geneva between the Registrar and the representatives 
of the interested Governments, the Legal Adviser of the hustrian 
Foreign Office asked whether they were concerned in this case with 
an ' existing dispute '. The Kegistrar rightly answered th:tt he did 
ncit wish ta commit Iiimself, since in the  last resort tha t  was a matter 
for the  Court alone to decicle. Doubtless -4ustria is now awaiting 
the Court's deci.sion. The lattcr, in view of the close proximity of 

' 

ttie o ~ ~ e n i n g  hearing, had to  come to  a dcfinite decision. 

M. ANZILOTTI was afraicl that the new svstern would 
havc tlie effect of necdtessly prolonging the procedurc. 

M. GUERRERO, Vicc-Presirlent, thought that, as'it would 
be to the interest of any State to give the notice in question 
as soon as possible, the new systern would be unliktly to 
give risc to difficulty. It was, moreover, necessary t o  teH 
parties that it was for tliem to take the initiative and not 
the Court. For it would be a more delicate matter for the 
Court to give its final decision rcgardirig the participation 
in a case of a judge nd hoc if the Court itself had taken the 
initiative than if the first step had heen taken by the party 
concerncd. M. Grierrero therefore was in favour of the 
Co-ordination Commission's text. 

M. NEGULESCO also considered that this clause wouId 
prove useful, and not only in contentious cases but also 
in the case of advisory opinions upon an existing dis- 
pute. 

JonkIieer VAN EYSINGA thought that, i f  a dispute neces- 
sitating leial argument arose regarding the right to appoint 
a judge ad hoc, the argument on the preliminary point 
could alwavç be joined to the argument on the merits of the 
case. The danger of delay was not, therefore, very great, 
especially as in most cases there would be no dispute, because 
duhioiis points would have been removed beforehand by 
means of unofficial soundings. 

" M. FROMAGEOT aslred M. van Eysinga whether he thought that  
the Court had to come to  a forma1 decision which would he officially 
communicated to  the hlinisters of the Governments concerned, or 
whether, adopting the inethods of the States concerned, i t  could 
content itsclf with giving them an  uriofficial idea of the trend of 
the present discussion. 

" M. V A N  EYSINGA signified his agreemeiit with the second course 
suggested by Al .  Fromageot. 

" Baron KOLIN- JAEQUEMYNS proposed the folIowing resolution : 
" A. ' The Court, after examining the application of Ar- 

ticIc 31 of its Sts tu te  and Article 71 of its Rules to  the question 
of the advisory opinion on the Austro-German Customs régime, 
decides that  there is no occasion for i l  t o  pronounce upon this 
quebtion unless officially retluested to  do so.' 

" Tn deference to a remark by Sir Cecil Hurst, he added the follow- 
ing clause: 

" B. ' Tho ~ o u r t i n s t r u c t s  the Kegistrar t o  communicate the 
above Resolution to the parties.' 

" The PRESIDENT took a vote on text A, whicli was adopted. . . 
" Baron Rolin-Jaequemyns' text B waç then voted upon, and 

adopted. . . . 
" 6 .  - Case co~cern ing  the fveatment of Polish nationals, etc., in the 

territory of D a n s i f .  Apfioinfrnent of a jirdpe ad  hoc for Danzig.  
" The REGISTRAR. after having, a t  the request of the President. 

indicated the position in regard to  this question, drew the special 
attention of the Court t o  the letters exchanged between the President 
of the Senate of ttie Free City and the Registrar (June 151th and 
26th, 1931). 

" M. ANZILOTTI considered that  this case undeniably concerned an  
existing dispute; but the time seemed to  have come to  raise the 
question wliether the Court should continue to  appIy the practice 
hitherto followed or should take the opportunity of changing it: 
in other words, should i t  draw the attention of the Free City to  i t s  
right t o  appoint a judge ad hoc or  await a request from Danzig to  
that  effect ? 

" Sir CECIL HURST suggested that,  in order to  make the transition 
less sudden, the Court should instruct the Kegistrar t o  wnte  to  the 
President of the Senatc inforining him that  the question had been 
carefulty considerad by the Court and that  the Iiree City of Danzig 
rnight, without awaiting an  invitation to  do  so, exercise the riglit 
reserved to  i t  hy  Article 31 of the Statute. 

" After a discussion, i t  was decided that  the Kegistrar shouId send 
to  the President of the Senate a Ietter indicating, with reference to  
the exchange of letters already mentioned by him. that,  should the 
Senatc dcsire to  appoint a judge ad hoc. the exercise of this right 
by the  Çenate without awaiting an invitation would not encounter 
any objection on the par t  of the Court. . . ." 



Article 3 

The REGISTRAR asked whether that was realIy the 
idea of the proposed article. Was it not the idea that 
the unofficial soundings which formed part of the prcsent 
practice would bc replaced by the written notification 
provided for by the new article, and that there would 
be a preliminary procedure in regard' to  this notification 
and a decision given before the final appointment was 
made ? 

The PRESIDENT considered that unofficial soundings could 
never be entirely eliminated, but that it was possible to 
avoid making them essential as they were under the existing 
system. 

Count ROSTI~~OROI~~SKI gathered that Article 4 bis was 
not intended to apply in the case of opinions upon a qucs- 
tion. lliould it not be a good thing clearly to  say so in 
the text ? 

The PRESIDEKT thought that the proposcd text covered 
al1 contingencies. If, when an opinion was asked for 
upon a " question ", a Government held that it uTas a 
case of an opinion on an existing dispute and cIaimed 
the right to appoint a judge ad hoc, Article 4 bis enabIed 

' the Court, in the interests of that Governmcnt itself, to  
prevent such appointment before it was definitely made. 

Baron ROLIN- JAEQUEMYNS thought that this would be 
more easily achieved by means of the existing system, 
which enabled Governments to  learn the views of the Court 
beforehand. 

The RECISTRAK observed that Articles 4 bis and 4 ter 
were drafts proposed by RI. Fromageot which had been 
discussed at length in May 1934.~ On that occasion, 
a considerable number of amendments had been con- 
sidered, some of which had becn accepted by 111. Fromageot ; ' 
and one of tliese amendments would, for instance, meet 
Count Rostworowski's point.2 

The PRESIDENT considered that the Court should vote 
on paragraph I of Article 4 bis as proposcd by the Co-ordi- 
nation Commission, and that the Drafting Committec 
shoiild be left to introduce any amendments of wording 
contemplated in May 1934, in so far as they did not 
affect the substance of the paragraph; if there were a 
substantial amendment it should be referred to  the Court. 

M. ANZILOTTI gathered that, if the Co-ordination Corn- 
mission's proposai were rejected, things wauId he Ieft as 
they were. 

The PRESIDENT observed that Article 4 bis was a new 
provision, and that there was no corresponding rule in 
the existing llrticlc 4. He asked the Court whether they 
adopted paragraph r of Article 4 bis as proposed by the  
Co-ordination Commission. - 

By se~ven votes to two, the Court adopted this paragraph. 

The PRESIDENT asked the Court whether they would 
leave the Drafting Committee to examine the record of 
the sitting on May 18th, 1934, and to introduce into the 
text just adopted any amendrnents of wording which had 
been contemplated on that occasion, but to réfer to the 
Court any amendments which appcared to affect the 
substance of the clause. 

Agreed. 

The PKESII~ENT next turned to paragraph 2 of Arti- 
cle 4 bis proposed by the Co-ordination Commission. (See 
p. 9, meeting of r8.v.34.) 

l See meeting o f  18.v.34, pp. 9 - r r .  
? Sec meeting of 18.v.34, p. IO. 

The PRESTDENT asked the Court whether they adopted . 
paragraph 2 of Articlc 4 bis proposed by the Co-ordination 
Commission and, noting that there was no opposition to  
this paragraph, turncd to paragraph 3. (See p. g.) 

The REGISTRAR rccaIIed that, at  the session in May 
1934, the Vice-President had raised the question whether 
the decision of the Court referred to  in this paragraph 
conld be taken in the absence of a judge ad hoc repre- 
senting the Governnient concerned. l The reason why 
the Co-ordination Crinimission had felt that it could not 
submit a ncw text taking into accoiint the disciission 
which had been held wâs becnuse the Coiirt had not decided 
this question. 

hl. GUERRERO, Vice-President , would prefcr at present 
to add nothing to the text of the proposcd paragraph. 
Tlic question was a very complex one, which it might 
be better to lcave open. 

Count R o s ~ w o ~ o w s ~ r  thought tliat sincc, according to 
the terrns of the paragraph, the appointment in question 
wris only " contemplated ", the judge ad hoc in question 
couId not takc part in the Court's deliheration. 

M. ANZILOTTI was not sure that the presence of the 
national judge, in the circumstances under consideration, 
was not essential; for the Court had now institated a 
procediire in wliich the question whethcr the party inter- 
ested in the appointment of a judge nd hoc did or did nat 
possess a certain right-namely, the right to  appoint him 
-u7as regarded and treated as a matter for contentious 
proceedings between the parties 2. 

Jonkheer VAN EYSINGA took a differcnt view. If the 
Court took the line proposed by the Co-ordination Com- 
mission, they must not hesitate to settle a question which 
was essential. Personally, he would have thought that 
the presence of a judge ad hoc would not be required when 1 

the Coiirt was deciding the preliminary question whether a 
judge ad hoc should be allowed to sit in the main proceedings. 

The PRESIDENT, in view of the variety of circumstances 
which might arise, thought it better noi to prejudge the 
question and stated that paragraph 3 of Article 4 bis was 
adopted, on the understanding that the question raised 
by the Vice-President remained open. 

The PRESIDENT, before concluding the discussion of 
Article q bis, wished to advert to the provisions recently 
adopted by the Court in connection uith interim measures 
of protection and to recall the doubts which had becn 
expressed as to  whether these provisions and those pro- 
posed by the Co-ordination Commission for Article 4 bis 
were consistent 3. He asked whether the Court considered 
that these provisions were reconcilable. 

Jonkheer VAN EYSINGA foresaw no difficulty except in 
a case of intervention under Article 62 of the Statute. 
where the intervention was in the same interest as one 
of the original parties and where the provisions respect- 
ing the joincler of parties operated. The case of intervention 
under Article 63 of the Statute should also 11e considered, 
in which case therc would probably be no occasion to appoint 
a judge ad hoc. The Court, however, could not of course 
go into every detail. 

See meeting of 1g.v.34,  p. II. 
a C f .  extracts cited in note 2 t o  meeting of 2.111.35, p. 12, 

second column; see also C.53. pp. 188-189, 201-209: A/B 4 1 ,  p. 88. 
a C f .  meeting of 20.11.35, p. 239. 



The PRESIDENT gathered that the Coiirt was agreed that 
the terms of Article 4 bis would not give rise to  difficulties 
in the case of the indication of interim measures or in 
that of intervention. 

bI. ANZILOTTI and Baron ROLIN- JAEQUEMYNS made full 
i-eservations in regard to this point, 

The PRESIDENT next read Article 4 ter proposed hy the 
Co-ordination Commission. (See p. g, meeting of r8.v.34.) 

The REGISTRAR said ttiat he had pointed out to the 
President the following difficulty: ArticIe 4 fer envisaged 
a choice to  be notified 1.0 the Court within a certain tinie, 
failing which the right would lapse, whereas iirticle 4 bis 
provided for notice of a mere intention which might or might 
not be followed by a definite appointmerit. Was there any 
sufficient reason for treating parties in the same interest 
so difje~ently from a single party entitled to appoint a judge 
ad hoc ? 

Joiikheer VAN EYSINGA said that he had understood 
that, when there were two States in the same interest, 
Article 4 bis would first be applied in order ,to establish 
whether, in principle, they were entitled to appoint judges 
ad hoc. Only if this point were decided in the afirm a. t '  ive 
would Article 4 ter corne into play. The two were not alter- 
natives, but should be applied successively. 

M. ANZILOTTI gathcreci that the States concerned would 
fii-st of al1 give notice that they intended to appoint a 
judge ad hoc, in accordance with Article 4 bis. These 
notifications wouId be communicated t o  other parties, ïvho 
rnight submit observations before the Court could give its 
decision. That would be the moment'when the Court 
would declare that the States in question were in the same 
iilterest and must accordingly appoint a single judge. The 
Court woiild therefore invite them to agree bctween them- 
selvi .  Next, the States would inform the Court of their 

' choice, and this would be communicated to the other pàrties, 
~ 1 1 0  once again rnight present observations before the Court 
gave its final decision. M. A-ilotti thought this system 
was very complicated. 

M. GUERRERO, Vice-President, suggested that this diffi. 
culty might be overcomc by beginning Article 4 ter with 
the words: " Without piejudice to the provisions of the 
prsceding article. .." 

In reality, there were two distinct proccsses. First, each 
iiitérested party gave notice of its wish to have a judge ad hoc 
and the Court decided whetlier it possessed this right; 
secondly, the Court decided wliether these parties were in 
the  sxme interest and, if so, they had t o  agree upon the 
choice of a single judge ad hoc. The first process was covered 
by Article 4 bis, and the second by Article 4 ter. 

RI. NEGULESCO agreed with this view of the inatter. 
The Court must first decide which States were. entitled 
to a judge ad hoc, without reference to the question of 
jainder of parties. Then, when there were several parties, 
it must consider wliether they were in the same interest. 
Article 4 ter mi~s t  be so worded as to make it clear that 
there were two successive processes and that the procedurc 
specified in Article 4 ter would not be incorporated in that 
provided for in Article 4 bis. 

The PRESIDENT asked the Court whether they agreed 
to  the insertion, at  the beginning of the Co-ordination 
Cornmission's Article 4 ter, of the words: " Without pre- 
judice to the provisions of the preceding article ..." 
M. ANZILOTTI preferred the existing text. 

Jonkheer VAN EYSINGA, though he realised the com- 
plexitj? of the question, said that fie would vote for the 
insertion of these words. 

The PRESIDENT suggested that the difficulty rnight bc 
partially overcome by transferring Article 4 ter to Arti- 
cle 4 bis, of which it would bccome the fourth para- 
graph. 

M. GUERRERO, Vice-President, would prefer to keep 
the two articles separate, because the question dealt with 
in Article 4 fer was different from that dealt with in Ar- 
ticle 4 bis: 

M. N ~ c u ~ ~ s c o ' s t i l l  considercd the wording obscure and 
would therefore have to abstain from voting. 

The PRESIDENT took a vote on the proposa1 to add the 
words " Without prejudice to the provisions of the pre- 
ceding article ..." a t  tlte beginning of Article 4 ter. 

Ry six votes t o  one, with two abstentions, the Court 
adopted this proposal. 

Count ROSTWORO~VSKI observed that there was a dif- 
ference between Article 4 bis and Article 4 ter as just 
adopted, consiçting in the use of the words " their choice " 
in Article 4 ter and ".intends " in Article 4 bis. Would it  
not be hetter, for the sake of consistency, to Say in Ar- 
ticle 4 tev: " if ... the parties have not notified the Court of 
their intention ..." ? This would make it cIear that the 
choice was no more definitive in Article 4 ter that in ArticIe 
4 bis ;  the Co~irt must be able in either case t a  sny that tlie 
judge whose appointrnents was contemplated did not fulfil 
the conditions laid down in Article 31 of the Statute. The 
word " choice " thereiore in Article 4 ter seerned too- defi- 
nitive. 

Jonkheer VAN EYSINGA was afraid that the connection 
between Article 4 bis and Article 4 ter would lead to  com- 
plications which shouId be eliminated; and, on reflection, 
he was not sure tltat the addition to Article 4 ter which 
fiad just been approved was altogethér satisfactory. Would 
it  not be possible to prescribe that Governments which 
considered themseIves entitled to appoint a judge ad hoc 
must not onIy inform the Court of this fact, but also and 
at the same time announce the fact thüt they were acting 
in the same interest as others ? 

- The REGISTRAR observed that States would as far as 
possible avoid the admission that they were acting togetlier, 
in order not to redrice their chances of each obtaining 
a judge ad hoc. I t  wouId more likely be the other side which 
would object on the ground that they were in the same 
interest. 

Baron ROLIN-JAEQUEXYNS would bc in favour of com- 
bining Article 4 ter with Article 4 bis, and making it the 
second paragraph of the latter article, as suggested by 
the President. But perhaps the vote taken upon the Vice- 
President's proposa1 made it  impossible to do that. 

M. GUERRERO, Vice-President, observing that, notwith- 
standing the decisions taken, some uncertainty appeared 
still to prevail, thought i t  would be better to adjourn the 
discussion so as to cnable judges to subrnit amendments 
to  the provisions which the Court had just approved but 
which.it did not perhaps regard as definitely adopted. 

The PRESIDENT said that in any case the Court had 
not taken a decision with regard, to Articles 4 bis and 
4 ter as a whole, and adjourned the discussion until the next 
meeting. 



Article 3 

Discussed under Articles 4 bis and 4 ter. 

The PRESIDENT observed that the Court had provisionally 
adopted Article 4 bis,  and also Article 4 ter, in the form 
proposed by the La-ordination Commission 1.  Ilowever, 
the discussion had created an impression that the Court 
waç not entirely satisfied with the text. The President had 
accordingly preprired n new draft. 

At the same tirne, M. Negulesco, who wished to retain the 
text of paragraphs I and 2 of Article 4 bis, as submitted 
by the Co-ordination Commission, had proposcd to sup- 
press paragraph 3 of thüt text and Article 4 ter, and to 
replace them by paragraphs 3 to 5 of the following draft: 

" Article q bis. - r .  [see text on page 9, meeting 
of 18.v.341. 

" 2. [See text on p. 9.1 
" 3. In  the event of a dispute regarding the right 

of a party to appoint a judge under Article 31 of the 
Statute, it shall rest with the Court to consider the 
point and to dccide by means of an order made after 
hearing the parties. 

" 4. If the Court, aftcr having decided which of 
the parties are entitled to appoint a judge under 
Article 31 of the Statute, finds tliat several parties 
to  the case are in the same interest, i t  shall fix a period 
within which they may by common agreement appoint 
a single judge fulfilling the conditions laid down by 
that article. If, at  the expiration of this time, these 
parties have not notified the Court of their choice, 
they shall be regarded as having renounced the right 
conferred upon them by Article 31 of the Statute. 

" 5 .  When the Court has adopted a decision in 
accordance with the provisions of paragraphs 3 and 4, 
it shall consider whether the perçons designatcd by 
their Governments fulfil the conditions laid down in 
Article 3-1 of the Statute." 

The President's text was worded as follows: 

" Artic2e g bis. - Any State which is a party to 
a case and which considers that it is cntitled, iindcr 
Article 31 of the Statute, to appoint a judgc to sit 
in that case, shall notify the Court as soon as possible 
and at al1 events before the opening of the oral pro- 
ceedings. In accordance with Article 42 of the Rules, 
this notification shall be communicated to the other 
parties, who may inform the Court of their views, 

" If any doubt or dispute should arise, the decision 
shall rest with the Court, if necessary after hearing 
the parties. 

" Article 4 ter. - Should paragraph 4 of Article 31 
of the Statute apply, the Court shall fix a period within 
which the parties in the same interest may, by common 
agreement, select a deputy-judge of the nationality 
of one of the parties; or, should there be none, a judge 
chosen in accordance with the principles of the above- 
mentioned article. 

" If at the expiration of the time-limit, these parties 
have not notified the Court of their sdection or choice, 
they shall be regarded as having renounced the right 
conferred upon them by Article 31 of the Statute." 

* D 2, A .  3. PP. 391-395 
1 See meeting of 18.v.34, pp. 9-10, and 2.111.35, p p  14-15. 

RI. NEGULESCO said that the text he had proposed 
legislated for the possibiiity of a dispute arising as to the 
actual riglit of the parties t a  appoint a judge ad hoc. In 
that case, in his opinion, thc Court would have to decide, 
to  begin with, which of the parties were entitlcd to appoint 
ri national judge; secondly, i t  would have to consider 
whether several of the parties wcre in  the same interest; 
if the Court answcred that question in the affirmative, it 
would have to decide, in the third place,. wliether the judge 
in question fiiifilIetl thc conditions required by the Statiite. 

hl.  GUEBRERO, Vice-Presidcnt, proposed that the opening 
words of paragraph 3 of M. Negulesco's text shouId read as 
follows: " In  case of a doztbt or a dispute arising ...", for the 
Court must also.decide, profiïio motth, wliether a party had 
a riglit to appoint ri iudge. AI. Guerrero was further of 
opinion that-thc first-part of the text submitted by the 
President, and paragraphs 2 to  5 of M. Negulesco's text, 
might be combined. Al1 the cases in which thc Court had 
to take a decision woiild thus be covered. 

The PRESIDENT explained the new text which Iic had 
proposed for Article 4 bis. The first sentence was identical 
-cxcept for some verbal differences-with ttie text already 
adoptcd by the Court. Foi instance, hc had thought it 
better to  say " hny State ..." instead of " Any Govemment ...", 
since the parties before the. Court were described in the 
Statute as " States ". Similarly, the new text saiil: " before 
the opening of the oral proceedings ", instead of : " before 
the opening of any oral proceedings ". The period intcnded 
was tfiat of the opening of the oral proceedings after the 
end of the written proceedings; but the words " any oral 
proceedings " were so wide that they might be held to cover 
some special oral debate-relating, for instance, to the 
indication of interim measures of protection-anterior to  
the filing of the documents of the written proceedings 
concerning the merits. 

The second sentence of paragraph I of the new text 
corresponded to No. z of the Co-ordirration Commission's 
text; the wording had, however, been modified in order 
to show that the provision was an application of the general 
rule of procedure according to which any document emanat- 
ing from one party must be communicated to the other 
party. Again, the more detailed text of the Co-ordination 
Commission had been replaced by the expression : " who mav 
inform the Court of their views "; that expression showed 
that the communication in question was not bound to be 
in any particular form, and was indeed of an optional 
character. 

As regards the second paragraph of the new text, the 
President explained that its object was to  enable the Court 
to choosc the simplest and most suitable method, according 
to the circurnstances of each case. Finally, as regards the 
new text proposed for Article 4 ter, it corresponded to para- 
graph 2 of Article 4 of the existing Rules, but it simplified 
the text by giving a reference to paragraph 4 of Article 3r 
of the Statute. 

M. S C H ~ C K I N G  thought that the President's text was 
simpler than tkiat proposed by M. Negulesco, and he there- 
fore preferred it. M. Negulesco's formula was, no doubtr 
iogical; but it went too much into detail as regards the 
procedure it proposed, owing to the distinction which it 
drew between two separate and obligatory operations, 
which were combined in the President's text. 

Baron ROLIN- JAEQUEMYNS thought that the Court 
should decide first on paragraph I of Article 4 bis, in the 
form proposed by the President. Then, as regards the 
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second paragraph, the Court should make its choice between 
M. Negulesco's text and the shorter text of the President. 

hl. ANZILOTTI said tha.t, at  the previous meeting, he had 
~ i o t  concealed his preference for the existi~ig Rule. However, 
as the Coiirt had decided otIierwise, he was preparcd to vote 
for the President's text, which was clear and simple, and 
retairied, in part, the fiexibility of the existing system. 
A.s regards the wording, M. Anzilotti, referring to the new 
Article 4ter, in which the case of a deputy-judge was 
expressly dealt with, prciposed, in Article 4 bis; in place of 
" appoint ", to Say " select or choose ", those being the 
words employed in ArticIe 31 of the Statute. 

Tht: PRESIDENT agreed to this amendment. 
Jonkheer VAN EYSINGA thought, like M. Schücking, 

that hl. Negulesco's text suffered from the disadvantagc, 
as compared with that of thc President, that it not only 
allowed for disputes, biït seemed almost to  invite them. 
A case that had occurred to  him, among others, was that 
of a State, not having one of its nationals on the Bench 
of the Court, which cited another State before the Court, 
and at the same time requested the indication of interim 
measiires and notified the selection of its judge ad hoc. 
It would seem almost impossible for the latter to be present 
af. the proceedings in connection with interim measures. 

Iii regard to the wording oi the text, Jonkheer van Eysinga 
proposed to Say, instead of " Any State, party to a case...", 
" A party ...". 

The PRESIDENT acccpted this amendment. 
Jonkheer VAN EYSINGI also pointed out that it did not 

seem clear from the President's text a t  what moment the 
Court would declare t t ~ a t  it saw no objection to  a party's 
choice of a judge ad hoc, or at what moment another party, 
desirous of offering observations on the appointment of a 
judge ad hoc by the first-named party, was to do so. In  this 
connection, he recalled the solution proposed in the sup- 
plementary report of the Second Cornmittee-narnely, that 
a certain period of time would be indicated. 

Finally, Jonkheer van Eysinga suggested that i t  might 
bc: advisable to combine Article 4, which the Court had 
adopted on hlarch 2nd l, ;md Article 4 bis and 4 ter proposed 
bj' the President, in a single article. 

M. NEGULESCO said that his object had been to get rid 
of the faulty wording of the first paragraph of Article 4 fer, 
and niake Articles 4 bis and 4 ter as clear as possible. As 
the wording suggested by the Yresident achieved the object 
he had in view, he woultl siipport that proposal, which he 
found quite satisfactory. 

M. URRWTIA asked to be informed whether, according 
to the practice of the Court, the parties first notified their 
intention to appoint a judge ad hoc, and subsequently the 
na.me of the person selected., 

The REGISTRAR said that, according to the existing 
practice, the officia1 notification was preceded by semi- 
oflicial conversations in the course of which any difi- 
culties were elimiiiated. As a rule, the notification made 
by the parties mentioned both the intention to  appoint 
a judge ad hoc and the name of the person who was to be 
appointed 3. 

M. URRUTIA asked if it could not be made clear in the 
text tliat the person selected or chosen, in accordance with 
Article 31 of the Statute, must be specified. 

1. See meeting .of z.ri1.35. p p  27-28. 
a Cf. for instance C 67, pp. 4061 (Nos. 12 and r 3 ) ,  4082 (No. 16). 

4085 (NO. 22). 

See ibid.. p.  4087 (Nos. 2 5  and 27). 

The PRESIDEKT said that the Court would take note of 
M. Urrutia's suggestion, and would ask the Drafting Com- 
mittee to hear it in mind. 

The President gathered that the Court was disposed 
to accept the proposa1 he had made. He wished, however, 
to point out that, in the Registrar's opinion-~vith whicli 
hc did not however agree-the tcxt of the new article hvould 
not cover the case in which tbere were parties in the same 
interest, whcn one of them had already one of its nationals 
on thc Bench of the Court. The Drafting Comniittee would 
look into that point. 

Jonkheer VAN EYSINGS thought that the Registrar was 
right. The point in question was made clear in the article 
at present in force, and he would see no objection to pureIy 
and siniply retaining paragraph 2 of Article 4 of the existing 
Rules. But that was a question which the Drafting Com- 
mittee could examine. 

M. GUERRERO, Vice-President, thought it- was clear that 
the Court was prepared to adopt the President's proposal. 
The best plan wouid be to vote upon it, and instruct the 
Drafting Committee to give it its final form. 

The PRESIDENT wished first to be sure that the Court 
adoptcd the suggestion to  replace the words " before the 
opening of any oral proceedings " by " before the opcning 
of the oral proceedings ", as this involved a change in a 
text which had already been approved l. 

This was agreed to. 

He therefore noted that the new text which he had 
submitted would take the place of Articles 4 bis and 4 ter 
adopted on March znd, and that i t  was referred to the 
Drafting Cornmittee. 

7.111.35. 
See under Article 83, p. 347, for a reference to Articles 

4 bis and 4 ter (Article 3 of Rules in force) during discussion 
of Article 72 bis (Article 83 of Rules in force). 

The PRESIDENT opened the discussion on $aragra+h r 
of Article 4. 

There being no observations, the paragraph was adopted. 

The PRESIDENT opcned the discussion on $rrragva+h 2 

of Article 4. 

* D 2, A. 3, pp. 421-422. 
1 See meeting of 2.111.35, p. 14. 

Draft text proposed by the Drafting Committee (2g. ir1.35):  
"Article 4. - r .  [new] Any State which considers that it is 

entitled, under Article 31 of the Statute, to select or choose a judge, 
shall notify the Court as soon as possible and in any case before 
the opening of the oral proceedings. This notification s h d  be com- 
municated to the other parties. and they rnay submit their views 
to the Court, 

" 2. [new] If any doubt or objection should arise, the decision 
shall rest with the Court. if necessary after hearing the parties. 

" 3 .  [old paragraph 21 If the Court is satisfied, in accordance 
with ArticIe 31 of the Statute, that there are several parties in the 
same interest and that none of them has a judge of its nationality 
upon the Bench, it  shall hx a period within which these parties acting 
in. concert rnay select a cleputy-judge of the nationality of one of 
them, or should there be none. a judge chosen in accordance with 
the principles of the above-mentioned article. If at the expiration 
of the time-limit no notification of this selection or choice has been 
made, they shall be regarded as having renounced the right conferred 
upon them by Article 31 of the Statute, 

" 4. [old paragraph 11 When one or more parties are entitled to 
choose a judge under the conditions laid down by Article 3r of the, 
Statute, the full Court may sit with a number of judges exceeding 
the number of regular judges fixed by the Statute." 



hl. ANZILOTTI saw no reason for making a separate 
paragraph of this provision; i t  seemed to him to be the 
natural consequence of the first paragraph. 

The PRESIDENT pointed out that the first paragraph 
of Article 4 referred to the case wliere a party itself took 
the initiative and informed the Court that it wished to have 
a judge ad hoc; the second paragraph was wider and also 
covered the case where the Court made such an appointment 
proprio molü. If the two paragraphs were combined, it 
might be inferred that their scope was the same. 

The REGISTRAR added that, unlike similar clauses in 
other articles l ,  paragraph 2 provided for a special pro- 
cedure (hearing of the parties). 

'JI. ANZILOTTI, realising that his proposa1 involved an 
important question of principle, withdrew it. 

31. NEGULESCO re-submitted M. Anzilotti's proposa1 in 
liis own name, whereupon the PRESIDENT took a vote on 
the following question : 

" Does the Court decide to  combine paragraphs I 

and 2 of Article 4 in the form proposed by the Drafting 
Committee ? " 

By seven votes to three, with one abstention, the Court 
ançwered the question in the affirmative. 

The PRESIDENT opened the discussion on fiaragraph 3 
of Article 4, which, in view of the decision just taken, 
became paragraph 2.  

M. SCH~CKING pointed to an'apparent contradiction between 
the text of this paragraph and that of paragraph I: under 
paragraph I, it was for a party to  take theinitiative in regard 
to the appointment of a judge ad hoc; but, according to 
paragraph 3 (now paragraph z ) ,  if the Court found that 
two States, parties to a case, were entitIed to have a judge 
ad hoc, these two States were to  be invited by the Court to 
appoint one. This contradiction could he removed bp 
adding a few words to the paragraph under consideration. 

M. ANZILOTTI gatheredathat the meaning was that the 
first part of the procedure--that dealt with in paragraph I 
of Article 4-would already be completed before the pro- 
cedure dealt with in paragraph 3 (now paragraph 2) came 
into play. 

The PRESIDENT noted M. Schücking's criticism and said 
that the Drafting Committee, when the time came for the 
second reading of the revised Rules, would subrnit to the 
Court a proposa1 for the insertion of some words designed 
to avoid any apparent contradiction. 

M. GUERRERO, Vice-President, suggested that a phrase 
to  the following ef£ect might serve the purpose: " If the 
Court, aiter having taken the decision referred tu abuue, 
satisfies 'itself. .." 

The PRESIDENT noted this suggestion. 

Jonkheer VAN EYSINGA, in connection with the same 
paragraph, observed that .Article 31 of the Statute differ- 
entiated between deputy-judges, who were selected (dé- 
siglzés) as judges ad hoc, and other judges ad hoc, who were 
chosen (choisis). He proposed that the passage " ... ma? 
select a deputy-judge of the nationality of one of them, or 
should there be none, a judge chosen in accordance with 
the principles of the abave-mentioned Article " should be 
replaced by " ..:may select a deputy-judge of the rlationality 
of one of them or, shouId there be none, choose a judge 

1 Cf. Article 31, paragraph 4, of the Statute; Article 71, paragraph 
2, of the Rules then in force. 

in accordance with the principles of the above-mentioned 
article ". 

The PRESIDENT toOk a vote on the following question: 

" Does the Court decide to substitute the words 
' choose a judge in accordance with. the principles of 
the above-mentioned article ' for tlie words ' a judge 
chose4 in accordnnce with the principles of the ahove- 
mentioned article ' in paragraph 2 of Article 4 ? " 

By nine votes to two, the Court answered in the affirmative. 

(These paragraphs were adopted in first reading together 
with paragraph 4 (now the only paragraph of the present 
Article 4) as Article 4. For adoption of paragraph 4, see 
p. 28, meeting of 3.1v.35.) 

3.11.35. 
See under Article 2,  p. 7,  for the discussion of the 

question of the arrangement of the paragraphs in Articles 2, 
3 and 4.  

At the same meeting *, the PRESIDENT invited the Court 
to examine the old Article 4. He explained the modifications 
proposed in the text as adopted in first reading.l 

hl. FROMAGEOT thought that there was a t  al1 events an 
apparent discrepancy between paragraph r and paragraph 2. 

According to paragraph 1, a State which considcred that 
i t  was entitled to select a judge ad hoc must say so beforc 
the opening of the oral proceedings, but no period was 
prescribed within which this must be done. According to 
paragraph 2, on the other hand, the Court fixed a time-limit 
for the selection. 

The PRESIDENT explained that paragraph 2 presupposed 
that a judge ad hoc had already been selected, but that 
subsequently the Court found that several parties were in 
the same interest. 

M. ANZILOTTI recalled that this question had been dis- 
cussed at length in 1935 and that the wording in the text 
had been the only one upon wliich it had been possible to 
agree. 

The PRESIDENT postponed consideration of this question 
until the next sitting. 

4.11.36.** 
Article 3 (old Article 4). 

The PRESIDENT recalled that, at  the previous sitting, 
they had left off at  Article 4, the first two paragraphs of 
which werc now to become Article 3 .  

hl. Fromageot had pointed to a ccrtain discrepancy be- 
* 

2. A .  3, P P  474-475. 
**  D 2. A.3, pp. 475-483. 
l The text as modified was as follows: 
" I [new]. - Any State which considers that it is entitled under 

Article j r  of the Statute of the Court to select a judge shall notify 
the Court as soon as possible, and in any case before the opening 
of the oral proceedings. This notification shall be communicated to 
the other parties, rvho may submit their views to the Court. If any 
doubt or objection should arise, the decision shall rest with the Court, 
i f  necessary after hearing the parties. 

" 2 [old paragraphs 2 and 31. - If the Court is satisfied in accord- 
ance with Article 31 of the Statute that there are several parties in 
the same interest and that none of them has a judge of its nationatity 
upon the bench, it shall fix a period within which these parties, acting 
in concert, rnay select a judge in accordance with the principles of 
the above-mentioned article. Tf, at the expiration of this time-limit, 
no notification of their selection has been made, they shall he rcgarded 
as having renounced the right conferred upon them by Article 31 
of the Statute." 

3, See paragraph 4 (old paragraph 1) in footnote 2, p. 17, second 
column. 

See meeting of 2.111.35, pp. IZ et sqq. . . 
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tween these two paragraphs l .  In thc 1935 ininutes would 
be found some remarks on the same point by hl. Schücking 2. 

The President had also been struck bv the necessitv for 
rernoving the apparent contradiction referred to. ~ e ~ p r o -  
posed therefore, in agreeriient with hl. Fromageot, an amend- 
nient which fulfrlled this purpose and ai the same time made 
some verbal corrections in the French text. This amended 
text was as follows: 

" Paragraph 2. - If, on receipt of one or more noti- 
fications under the terms of the preceding paragraph, 
the Court finds that there are several ~ a r t i e s  in the 
rame interest and that iione of them has a judge of its 
nationality upon the Rench, the Court, applypg 
Article 31, paragraph 5, of the Statute, shall fix a 
period within which these parties, acting in concert, 
may select a judgi: in accordance with the provisions 
of the above-menfioned article. If, at the expiration 
of this tirne-limit, no notification of their, çelection has 
been made, they shall be regarded as having renounced 
the right conferreti upon them by Article 31 of the 
Statute." 

Jcinkheer VAN EYSINGA observed that the Court now had 
before it one of the questions which had Feen reserved for 
the second reading and need thereforc have no scruples in 
taking it up. 

A iacuna had been apparent in the original text of Ar- 
ticle 3, wliich the President and hI. Fromageot had sought 
to make goo'd. Ile was not altogether sure that their draft 
Iiad completely succeeded in this. 

The procediire began indeed with the notification by a 
party of its wish to have a judge ad hoc. If this notification 
resulted in objections, the Court had to give a decision; but 
it might happen that the notification gavc rise to no objec- 
tions. 

Paragraph r of the new Article 3 pr&ided for orily one 
of these eventualities: that in which the notification gave 
rise to objections. 

'The amendnîent of the I'resident and M. Fromageot said 
that the Court, having found that there were several parties 
in the same interest, fixt:d a yeriod within which they might 
select a judge ad hoc. But in reality the Court could only 
fix t l~is  period, immediately upon rcceipt of the notification, 
i f  no difficulty were raised; otherwise it would have first 
to give a decision and theri fix the period. 

Jonkheer van Eysinga accordingly proposed the following 
clraft : 

" If, on receipt of one or more notifications under the 
terms of the preceding pàragraph, and after having 
either satisfied itself that they do not afforcl ground for 
doubts or objections, or given its decision upon such 
doubts or objections, the Court is satisfied that there 
arc several parties in the same interest . . .", etc. 

Count R o s ~ w o ~ o w ç ~ ~  understood Jonkheer van Eysinça's 
intention but the detail of his amendment made the 'text 
very unwieldy. Would it not be possible to satisfy everyone 
hy saying : , 

" If the Court is satisfied, par aill:urs, that there are 
several parties in the sanle interest . . . "  7 

h l .  FKOMAGEOT suggested another wording, which would 
perhâps better meet Jorikheer van Eysinga's point: 

" If, on receipt of one or more notifications under 

See meeting of 3.11.36 above. 
See p. 18. 

the terms of the preceding paragraph, and aiter a n y '  
dific?tities in connzction ttàerewilh have been settled, the 
Court is satisfied. . . ." 

Jonkheer VAN EYS~NGA said that M. Fromageot's wording 
fully satisfied him. 

The PRESIDENT fcared that it would hardly be possible 
to  render the words " par ailleztrs " in English. 

He put the following question to the Court: 

" Does the Court decide to add the words ' and after 
any difficulties in connection therewith have been 
settled' after the words ' preceding paragrnph ' in 
line 2 of the amendment ? " 

By six votes to four, the Court answered the question 
in the negative. 

The PRESIDENT considered that in paragraph 2 of Article 3 
it would be better to  place the reference to Article 31 after 
the words " acting in concert, thcy may . . ."; it would 
then read: 

" . . . the Court shall fix a period within which, 
acting in concert, they may, applyilzg paragraph 5 of 
Article J I  of the Statztte, select a judge. . . .". 

The PR ES ID EN^ took the opinion of the Court on the 
arnendecl text of paragraph 2 submitted by BI. Proniageot 
and himsclf, with the change which he had just read. 

As nq observations were made, he regarded it as adopted. 

(This constituted adoption of paragraph 2 in second 
reading.) 

M. NEGULESCO observed that paragraph I of the new 
Article 3 was as follows: 

" Any State which considers that it is entitled under 
Article 31 of the Statute of the Court to Select a judge 
shall notify the Court as soon as possible and in any 
case before the opening of thc oral proceedings." 

On the other hand, the text just adopted b y  the Court 
for paragraph 2 ended with the following sentence: 

" If, at  the expiration of this time-limit, no noti- , 

fication of their selection has been made, they shall 
be regarded as having renounced the right conferred 
upon them by Article 31 of the Statiite." 

Should not a similar provision be added to the end of 
the first paragraph ? Such a provision might run as fol- 
lows : 

" If, upon the opening of the oral proceedings, no 
notification has been made, the State concerned shall 
be regarded as having renounced the right conferred 
upon it by Article 31 of the Statute." 

M. FROMACEOT suggested the following text, to meet 
M. Negulesco : 

" Any State which considers that it is entitled to 
select a judge shall notify the Court as soon as possible 
and in any case, o n  pain of forfeitzcre of i ls  ~ight ,  before 
the opening of the oral proceedings." 

Jonkheer VAN EYSINGA wondered whether this addition 
was necessary. Would not the fixing of a time-limit suffice ? 

hl. NEGULEÇCO observed that the same idea governed 
both paragraphs of Article 3. hforeover, the selection 
of a judge ad hoc was a question of the greatest irnpor- 
tance to the Court itself. It was most important for the 
Court to know what its composition wouId be for the oral 
proceedings. 

M. FROMAGEQT did not think it necessary to  specify 



expressly that the nght would be forfeited; that was implicit 
in the existing text. 

Baron ROLIN-JAEQUEMYNS thought it would be better 
to make no provision regarding forfeitiire of the right 
in either of the paragraphs. The Court had very little 
experience behind it, and accordingly it would be better 
to allow the Court to act as seemed equitable and not to 
tie its hands. 

M. NBGULESCO thought that the Court was in agrce- 
ment: in principle,' the right would be forfeited, but in 
exceptional cases the principle might not be applied. 

The PRESIDENT noted that a l  members of the Court 
were agreed on this point. 

M. GUERRERO, Vice-President, wondered whether the 
wording of paragraph I was sufficiently clear as regards 
the notification to be made to the Court. Was simply 
notice of intention to select a judge to be given, or was 
the actual selection to be notified also ? According to 
the wording of paragraph I, a State which considered 
itself entitled to have a judge ad hoc had merely to notify 
the fact. 

M. FROMAGEOT recalled that this question had already 
been considered 1 and that, for practical reasons, the Court 
had thought it better not to oblige a party to select its 
judge ad hoc forthwith. ' 

M. GUERRERO, Vice-President, thought that, since the 
Rules fixed a lime-limit for the notification of the wish 
to have a judge ad hoc, another tirne-limit should be  fixed 
for the selection of this judge, as soon as the Court's decision 
in regard to the first notification had been given. 

The PRESIDENT recalled that the terms of the first para- 
graph had been adopted after lengthy discussion in 1935 2. 

In reality, in most cases no decision was given by the Court 
upon receipt of a notification of intention to appoint a 
judge: it was not tlierefore possible. to fix a time-limit for 
the selection of the judge. 

M. GUERRERO, Vice-President, thought that, when a 
State had notified the Court of its intention to have a judge 
ad hoc, the Coilrt sent it a communication notifying it that 
it might proceed to appoint a judge. I t  was this cornmu; 
nication which shoiild be regarded as a decision taken by 
the Court. 

M. URRUTIA recalled (p. 17) that he had raised this 
question during the first reading; he had done so having 
regard to Article 31 of the (original) Statute, which was 
very definite in regard to this point: 

" If the Court includes upon the Bench a judge of 
the nationality of one of the parties only, the other 
party may select from among the deputy-judges a 
judge of its nationality if there be one." 

The Statute therefore provided for the selection of a 
jucige, and not rnereIy for the giving of notice of an intention 
to make use of a right. The principle should he that the 
selection must be known to the Court before the opening 
of the oral proceedings. The Court must indeed be able to 
satisfy itself that the person selected~possessed the necessary 
qualifications to be a judge. Again, it must be possible for 
the other parties concerned, if need be, to challenge this 
judge 3. 

Meeting of 2.111.35, p p  12 el  sqq. 
2 Meeting of 4.111.35, p. 17. 
a Cf. "Statut el Règlement de la COUP. permanenfe de Justice inter- 

nataonaie - EIkments d'interprétation," p. 136. 

M. GUERRERO, Vice-President, emphasised that the 
question who was chosen as judge ad hoc was indeed one 
of great importance to the other parties concerned. I t  
wouId therefore be better. as soon as the Court's decision 
was given, to fix a time-limit for the appointment of the 
judge ad hoc. 

M. FROMAGEOT recalled that in May 19341 the Co-ordina- 
tion Commission had proposed that the notification should 
contain the name of the person whom the State concerned 
intended to appoint; the Court, however, had rejected 
the proposal. 

hl. GUERRERO, Vice-President, thought that he recol- 
Iected that the question which had then been discussed 
was whether a State should, when giving notice of its 
intention, also indicate the person chosen by it. The Court 
had held.that there were weighty reasons against compelling 
it to make so haçty a choice. The question now under 
discussion was quite a different one. 

Count R o s ~ w o ~ o ~ v s x r  recalled that the propoçed text 
already said: " Any State . . . shall notify the Court 
as soon as possible "; to satisfy M. Guerrero they might 
add: " , . . and. if its right is recognised, designate the 
person selected as judge before the opening of the oral 
proceedings ". Thus there would be two obligations: to 
give 'notice as soon as possible, without fixing a date, and 
to designate the judge ad hoc before the opening of the oral 
proceedings. 

The PRESIDENT observed that, with the amendment 
suggested by the Vice-President and Count Rostworowski, 
it would be impossible for the Court to decide as to a State's 
right to appoint a judge ad hoc without the entry of a per- 
sonal element into tlie question; for its decision, which 
presupposed the hearing of the parties, would only be given 
after the opening of the oral proceedings, when the person 
selected would be already known. And what the Court 
wanted above al1 was to eliminate any personal element. 

Baron ROLIN-JAEQUEMYNS wanted to know when the 
Court considered that the oral proceedings opened: was 
argument upon a preliminary point such as the appointment 
of a judge ad hoc regarded as the opening of the oral pro- 
ceedings ? In Baron Rolin-Jaequemyns' view, the pleadings 
in regard to the merits of a case constituted the opening 
of the oral proceedings. If that were so, the President's 
objection did not seem to have much force. 

Jonkheer VAN EYÇINGA was doubtful whether the Court 
ought to adopt the course suggested by the Vice-President. 
It  would have unavoidably* to make a distinction between 
notification of an intention to appoint a judge ad hoc and 
the selection of that judge. M. Fromageot had just recalled 
that this question had been discussed at  length at the first 
reading, and that the Court had ultimately decided not to 
make this distinction. 

Moreover, in practice these questions had always been 
satisfactorily settled, as appeared frorn the Registrar's ob- 
servations (p. 17 of this volume) in 1935. Finally, a State 
which wished to have a judge ad hoc on the Bench always 
made haste to select one; so that it was unneccssary to fix 
a time-limit for the purpose. 

In conclusion, Jonkheer van Eysinga said that he did not 
think it was a good thing to depart too widely from the 
texts adopted at the first reading. 
ilil. NEGULEÇCO thought that paragraph I of Article 3 was 

Meeting of 18.v.34, pp. g e l  sqq. 



incornplete. I t  referred only to the notification of an inten- 
tion to appoint a judge nd hoc. There remainecl, howiver, 
thc question of the selection of the individual. The article 
in its present form made no reference to  this point. The 
Statute did not differentiate between the notification of an 
intention and the sclection of the individual; in his view, 
the selection of the iiidividual constituted the exercise of 
the right to appoint a judge ad hoc. 

The PRESIDENT recalled that the difficulty arose from the 
fact that, since' 1931, the Court lcft parties to  take the 
iiiitiativc in regard to the appointment of a judge ad hop. 

RI. NEGULESCO waç afraid that, by adopting the proposed 
text, the Court woultl be instituting a very complicated 
systcm. He rtgreed with M. Urrutia, the Vice-Presidcnt and 
Cotint Kostworowski that i t  would be sirnpler to oblige a 
party to  designate thi: person who was to represent it on 
the Rench before the opening of the oral proceedings. 

M. ANZILOTT~ said that, if i t  had been a matter of some 
municipal law of procodure, he would agree with the Vice- 
President and M. Negulesco. But it must not be forgotten 
that the Court was in a very special position from the stand- 
point of procedure. In al1 cases which came before i t ,  
matters of procedure would always be considered and 
arrnnged between the Registrar and the States conkerned, 
who remained in constant touch; accordingly, nearly al1 
the questions which arose in regard to them would be 
settled 'in the mariner best suited to  each particular case. 

M. GUERRERO,' Via:-President, thought that it would 
sufice in the Rules to  leave it to  the President to inform 
the party concerned of the period within which a judge 
ad hoc must be selected. In the case of a distant country, 
the Preçident wonld alloiv n period of sufficient length to 
make it possible for the j ~ d g e  to reach The Hague. 

M. ANZILOTTI considt:red that such power could be inferred 
frorn the article in its prcsent form. 

Baron ROLIN-JAEQU.EMYNS thought that the Court must 
necessarily be informed of the name of the judge ad hoc 
before the opening of the oral proceedings. Since they were 
now making rules regarding the exercise of the right to  
appoint a judge ad hoc, might they not a i  the same time 
indicate a certain time-limit for the appointment of such a 
judge 7 Of course, tlie two things should not be done 
sirnultaneously. Discussion regarding the right of a State 
woi~ld always precede discussion regarding the person 
chosen. The Court, however, before it  net, must know who 
was going to sit as judge ad hoc. 

M. A ~ z r ~ o r r ~  said that hitherto this had always been 
the case. 

The REGISTRAR confirmed that this had always been the 
case in the past. I t  %as, however, to be feared that diffi- 
culties might now arise as a result of the introduction of 
paragraph x of Article 3, for that paragraph really constitu- 
ted an innovation as compared with previous practice. If, 
however, they were, in regard to this point, to  revert to the 
old Ruleç which did not contain this clause, no doubt al1 
would go smoothly as heretofore. 

a M. ANZ~LOTTI asked whether the practice established by 
this paragraph I had not already been interpreted or 
moclified, in that, though a State was not expressly notified 
that it was entitled to appoint a national judge, its attention 
was at al1 events drawn to the possibility of ils appointing 
one. 

The REGISTRAR pointed out that paragraph I did not 
confrm existing practice. The practice until 1931 had been 

that the Court if necessary informed a party that it was 
entitled to appoint a judge ad hoc. Since 1931, the practice 
had been to Say to parties: " Until rg31 the practice of the 
Court was such and such; i t  no longer follows this practice, 
it ests therefore with you, the interested party, to decide for 
yourçelf whether or not you consider tliat you are entitled 
to appoint a judge ad Izoc.l " But this new practice aIso 
would be modified by the proposed clause, which provided 
for a special procedure. 
. M. GUERRERO, Vice-President , proposed the fallowing 
addition tn Article 3, supposing that it were left as it was: 

" In aI1 cases'where it decides to allow a national 
judge ta sit, the President shall, if necesçary, fix a time- 
liniit within which the judge must be selected." 

If a party designated its judge when notifying its inten- 
tion, i t  would be unnecessary to fix a time-limit; that was 
the reason for the words " if necessary ". A time-limit would 
only be rcquired if notice of intention to appoint a judge 
were given without designating the person selected. 

The PRESIDENT pointed out that in most cases there was 
no decision by the Court. Generally speaking, a State which 
was a party to a case made enquiries of the Registrar.2 If 
the case was clear, the Registrar replied that the State was 
cntitied to appoint a judge ad hoc; only if there were any 
doubt was the decision. reserved for the Court. 

The REGI~TRAR confirmed that thiç had been the practice 
hitherto. He thought, however, that i t  would be changed 
by the new text. 

M. GUERRERO, Vice-President, agreed that the proposed 
article would indeed effect a complete change. . Hencefor- 
ward, if a State considered that it was entitled to appoint 
a judge ad hoc, it would notify the Court of its intention to  
do so; the Court must communicate this notification to the 
other States concerned. The Court would always have to 
reply: if there were no objections, the Court would reply 
to  the interested party that it might proceed to select its 
national judge and must do so by a certain date; if objec- 
tions were raised, then there would have to  be a decision 
by the Court after hearing the interested parties. Under 
the system established by Article 3, therefore, there would 
always have to be a decision. I t  would not, of course, 

L 

alwayç be a decision of the Court; when there were no 
objections, it would rest sirnply with the President or Re- 
gistrar to inform the interested party that i t  might proceed 
to select its judge. 

Baron ROLIN- JAEQUEMYNS considered that the Court 
might very well maintain the existing practice. In that 
case, however, paragraph I of the new Article 3 must be 
deIeted. - .  

On the other hand, if it was desired to specify in detail 
the method of appointment of a judge ad hoc, it would be 
necessary to  provide not only for notification of intention 
bixt also for the actual selection 0f.a judge within a certain 
limit of time. 

The REGISTRAR wondered whether a simple way of over- 
coming the difficulty would not be to provide for a time- 
Iimit for the presentation of observations by the other 
parties. The following rnight be added a i  the end of the .  
first parag~aph : 

" This notification shall be communicated to the 
other parties . . . views to the Court within a time- 
lirait to be fixed by if." 

l See, for instance, C 73, p.  1375,  doc. No. g ,  
a See. for instance, C 76, pp. 212 et sqq., doc. Nos. 22 and' 23. 



Article 3 

With this addition, if at  the expiration of the time-lirnit 
fixed no objection had been lodged, and if by the same 
date no doubt had been raiscd by the Court, the position 
woiild be clear and the party couId be informed that it was 
entitled to appoint a judge. 

The PRESIDENT bbserved that this modification did not 
dispose of the question of the time-limit for making the 
appointment. 

The REGISTRAR thought that that question was impli- 
citly settled, because the Court would of course fix the 
time-lirnit for any observations by parties in such a way 
that the interested party would be able, if its claim were 
admitted, to appoint its judge in due time before the 
opening of the oral proceedings. 

The PRESIDEKT said that at  the moment the Court had 
before it, for paragraph I, two texts, the first of which was 
as foilows: 

" Any State which considers that it is entitled under 
-4rticle 31 of the Statute of the Court to select a judge, 
shall notify the Court as soon as possible. This noti- 
fication, a n d ,  if the right i s  recognised, the actual selection, 
shall be communicaled to the Coztrt bejore the opening 
of the oral proceedings. These commu?tications shall be 
transmiited to the other parties who may submit their 

' views to the Court." 
The second draft was as follows: 

" ilny State which considers that it is entitled under 
Article 3r of the Statilte of the Court to select a judge 
shall notify the Court as soon as possible and in any 
case i n  szificient t ime to enable the selection, if the vight 
i s  recognised, tu be made hefore the opening of the oral 
proceedings. This notification shall be comrnunicated 
to the other parties who may submit their views to 
the Court." 

Tlien, M. Guerrero prqposed the addition of the following 
paragraph : 

" In all cases where it is decided to allow a national 
judge to  sit, the President shall if necesçary fix a time- 
limit within which the judgc rnust be selectcd." 

Finally, the Registrar yroposed the addition of the 
foLlowing words to the last sentence: 

" . . . . views to the Court within a tirne-limit to be 
fixed by i t  " . 

The President personally would be in favour of maintain- 
ing the existing text of the first paragraph of Article 3 .  

Baron ROLIN-JAEQVEMYNS in that case would prefer to 
go back ,to the text of the old Rules and to stick to the 
practice which had been established, because if they now 
made a new text, it must be complete and must also cover 
the designation of the person who was to sit as judge ad hoc. 

' M .  NAGAOKA pointed out that paragraph r of the new 
Article 3 said: " . . . underArticle31 of the Statute. . . ." 
But this paragraph of the Rules applied only to the normal 
procedure. Since the revised Statute-in paragraph 4 of 
Article 31-also dealt with summary procedure, i t  would 
perhaps be more correct to say here: " . . . under para- 
graphs 2 and 3 of Article 31 . . . ."; for there would 
not always be oral proceedings in summary procedure. 
Article 72, paragraph 3, of the revised Rules as adopted 
in first reading said: " If the Chamber [of Summary Pro- 
cedure] considers that the documents of the written pro- 
ceedings do not furnish adequate information, i t  may cal1 
upon the parties to supply oral explanations. . . . " 

Jonkheer VAN EYSIKGA observed that, if a case came 
before the Chamber for Summary Procedure, the Court 
would certainly be able to adapt its Rules satisfactorily 
to this kind of procedure. I t  seemed impossible now to 
review al1 articles of the Rules simply from the point of 
view of surnmary procedure, wliich would always neces- 
sitate some degree of adaptation. 

Count R o s r w o ~ o w s ~ r  thought that, instead of altering 
the text of paragraph I of Article 3 of the Rules, they 
could perhaps meet M. Nagaoka's point by simply rnaking 
a reservation respecting paragraph 4 of Article 31. 

M. NAGAOKA thought that, from a practical standpoint, 
it would be better to rnake rules for the appointment of 
a judge ad hoc in summary procedure. 

The PRESIDENT considered that the modification yro- 
posed by M. Nagaoka might be left until the Court had 
decided upon the new form which Article 3 of the Rules 
should take; for the actual wording which would meet 
RI. Nagaoka's point would depend upon which of the various 
texts proposed for ArticIc 3 of the Rules was seiected by 
the Court. 

M. NAGAOKA would be content with the addition of the 
words ':under paragraphs 2 and 3 of Article 31 ", 

The PRESIDENT observed that it was time that the Court 
adjourned. Members of the Court would receive the texts 
of the proposals concerning paragraph I of Article 3, sub- 
mitted in the course of the meeting, and that of the amend- 
ment proposed by M. Nagaoka. A decision could therefore 
be reached at the next Sitting. 

Avticle 3 (old Article 4). - Second Reading. 

The PRESIDENT recalled that the text of al1 the amend- 
ments proposed on the previous day to Article 3 (old Ar- 
ticle 4) had been distribnted.1 PersonalIy, he was bound 
to confess that none of them completely satisfied him. The 
important point clearly was to find a text which would 
satisfy al1 members of the Court, whilst making as little 
change as possible in the text adopted in first reading. 

The President said that he had had a contersation with 
M. Fromageot, the upshot of which he would now ask the 
latter to  give. 

31. FROMAGEOT observed that the first point to be decided 
by the Court was whether it  was necessary that the text 
of Article 3 should mention not only notification of the in- 
tention of a State to avail itself of the right conferred upon 
it by Article 31 of the Statutc, but also notification of the 
name of the person whom it wished to appoint as judge 
ad hoc. The present text mentioned only notification of a 
State's intention to avail itself of the right given it  by 
Article 31. If the Court thought it desirable to mention 
notification of the name of the judge ad hoc, tiie present text 
woiild have to be amplified. That-it would appear-was 
the first point, whatever .wording were adopted, to be 
decided by the Court. 

The PRESIDENT recalled that, at  the previous meeting, 
he had opposed the idea of requiring that the iiame of the 
person designated should be given together with notice of 
the intention to appoint a judge ad hoc. He thought, 

* D 2, A.  3, pp. 483-492. ' See meeting of 4.u.36, pp. 18-22. 



however, that the majority of members of the Court did 
not share his view: most of the amendments submitted 
provided for inclusion of the name of the judge ad IZOC in the 
communication announcing intention to appoint one. He 
thtxefore did not wish to press his opinion. 

31. FROMAGEOT observed that there were two possible 
methods with regard to the communication of the name of 
the judge: The first method, which had been adopted hy the 
Co-ordination Commission, was that the name of the judge 
ad hoc should be given in the notification of intention to 
appoint one. The other method would @ to lay dowii that 
there niust first be notification of an intention to appoint 
a judge ad hoc and, subsequently, after the lapse of a certain 
time, a second notification giving the name of the person 
selected. 

M. Fromageot also recalled that the reason why the 
stil~ulation in the text proposed by the Co-ordination Com- 
mission regarding the giving of the name of the person 
seIected had been dropped from the text adopted in first 
reading was not one of merits, but a desire to  reconcile two 
somewhat divergent propos al^.^ 

At the preçent moment, the Court had bfore it 'two 
questions: Did it wish to revert to the text proposed by the 
Co-ordination Commission, which provided for the designa- 
tien of the judge by name ? And, secondly, was this, de- 
signation ta  be made. together with the notification of 
intention to  profit by the ternis of Article 31 of the Statute 
or at a later date 7 

Count ROST~VOROWSKI pointed out that the Statute spoke 
of the çelection of a person, whereas Article 3 ,  in the form 
at present proposed, referred only to iiotification of inten- 
tion. That constituted to some extent a discrepancy betwcen 
the Rules and the Statute which should not he allowed to 
subsist. 

Count Rostworowski also wished to remind the Court that 
the Registrar had drawn their attention to the fact that the 
text of Article 3 might give rise to serious difliculties. For 
instance, if they said that tlie narne of the person selected 
might be notified before the opening of the oral proceedings, 
a party might regard itself as authorised to postpone such 
notification until just before the opening of the oral pro- 
ceedings. But, as Baron Rolin-Jaequemyns had already 
observed, that was too late. I t  would therefore be better 
to  lay down rules both for the notification of intention and 
for the designation of t.he person hy name. Accordingly, it 
would be necessary to add something regarding the designa- 
tion of the judge hy name and providing for a time-limit 
within which this must be done. It would suffice t o  Say 
that notice of intention must be given as soon as possible; 
but for the designatiori of the person by name, the Rules 
must lay down more or less precisely a time-limit within 
which a party rnuit exercise its rights. 

As regards the question whether the name of the person 
selected should be communicated together with the notice 
of intention or whether the name should be notified separ- 
ately, it would be better to  leave the parties a free h m d ;  
but the designation of the judge by name must not be made 
too late. 

One of the amendments contained the following useful 
suggestion : ". , . in any case, in st~ficient time . . . ". 
The inclusion of these words would be desirable because 
they did not lay down too rigid a rule and left the degree 

' of Iatitude nccessary for any conversations which might 
take place with the pasty concerned. 

' 
Meeting of 4,111.35, pp. 16-17. 

The PRESIDENT referred to the following phrase, which 
had formed part of Article 4 bis:' 

" This notification shall indicate, from among those 
persons who fulfil the conditions Iaid down by Article j r  
of the Statute, the narne of the person 'whorn the 
Governrnent intendç to appoint." 

He observed that this text had been accepted by the 
Second C~mrni t tee ,~  then by the Co-ordination Commission, 
and subsequently by the Court itself on March znd, 1935,~ 
but it had disappeared from the text adopted as a cornpro- 
mise by the Court on March 4th, 1935. The sentence wouId 
meet the views of certain judges, and the President wondered 
whether there was really any advantage in separating the 
two notifications. I t  must be remembered th&, if a State 
d i c h  was a party to  a case before the Court wished to 
employ dilatory methods, the fact that the Rules provided 
for two successive notifications might lead to  difficulties. 

If the sentence which he had just read were adopted, 
i t  might be added to the text adopted in first reading4. 

$1. GUERRERO, Vice-President, wished first of al1 to 
decide the question whether the Court thought it desirable 
to fix a time-limit for the designation of the national judge. 
Most members of the Court seemed to think that the absence 
of any provision on this point constituted a gap. 

The President was prepared to agree that a party should, 
in its notification of intention, also designate the pcrson 
whom it wished to appoint as national judge. But when 
the Court has considered this question, i t  had held that 
this might give rise to certain difficulties, in particular that 
the person designated wouId be in a deiicate position 
because the Court might subsequently decide that the State 
in question was not entitled to have a national judge. 
That had been the chief reason which had led the Court to 
consider that it would be better not to compel a State to 
designate its national .judge before knowing whether the 
Court held that it was entitled to have one 5. 

Like Count Rostworowski, M. Guerrero wished a State 
to be free either simply to give notice of its intention to 
appoint a national judge and to await the Court's decision 
before actually doing so, or else to  designate the person 
selected at the same time as it gave notice of its intention. 

M. FROMAGEOT dcew attention to  the cornplicated points 
of procedure which a party might raise under the system 
of two separate notifications, either of which might give 
grouncl for an objection and might involve oral proceedings. 
If, on the other hand, there were only one notification, 
which would announce the intention to  appoint a judge 
ad hoc, and at the same time indicate his narne, there would 
only have to  be one set of oral proceedings, in case of any 
objection. 

Count ROSTWOROWSKI considered that the drawback 
pointed out by M. Fromageot was unavoidahle: i t  was 
alwayi possible that an objection might be Iodged as to  a 
State's right to have a judge, and another objection as to 
the person chosen as judge. 

M. ANZILOTTI, after mature reflection on the various 
texts submitted, had come to the conclusion that it was . 
most desirahle to  avoid changing anything and-save for 
verbal alterations- nccessary to  bring them into harmony 
with the revised Statiite-to retain paragraphs 2 and 3 

See p. 9, meeting of 18.v.34. I 

a D 1. .4. 3, p. 760. 
Meeting of 2,111.35,  p. 14. 
See p. 18. 
Meeting of 4.111.35. pp. 16-17. 



of Article 4 of the Rules in force l. That article had the 
advantage of leaving the Court the greatest possible latitude, 
and it  had functioned for several years without any dif- 
ficulties. 

If, however, the Court maintained the Article 4 adopted 
in hrst reading (ncw Article 3), with the proposed changes, 
there was a dcfinite inconsistency between the first and 
second paragraphs. Paragrapli Ï, in the form now pro- 
posed, was based on the novel conception that it was for 
the parties to  take the initiative in the appointment of 
judges ad hoc. From this standpoint, i t  waç quite reasonable 
to  provide for notification of an intention to appoint a 
judge ad hoc, for this notification to be communicated to  
the other parties and for the submission of observations 
by the latter, etc. 

0 i i  the other hand, in paragraph 2 ,  which concerned 
the case where tfiere was more fhan one Party i n  the same 
inferest-perhaps the more important case-it was the old 
idea which continued to prevail: narnely, that any question. 
affecting the Court's composition should be decided direct 
by the Court itself. The Court, without requiring to hear 
the parties, fixed the period within which the States which 
it considered as being in the samc interest must select 
their judge by mutual agreement. M. Anzilotti was not 
expressing any opinion on thc value of the one and the 
other systems; but he could not see how the parties could 
be allowed to argue the question whethcr a State was 
entitled to  appoint a judge ad hoc, or the qualifications 
of the person selected as a judge ad hoc and yet, at  the same 
time, should be refused leave to submit arguments as to 
whether two, or several, States were in the same interest. 
And yet that appeared to be the idea resulting from a 
comparison between the first and second paragraphs. 

Jonkheer VAN EYSINGA,  u p n  refiection, had come to tfic 
same conclusion as hI. Anzilotti. Theoretically, there was 
an omission in the'Article A in force. because it made no 
reference to the normal case' where a  tat te wanted to have 
a judge ad ?LUC, but only to the case where there rvere several 
States in the same interest. Nevertheless, this omission had 
enabled those responsible for the working of the Court in 
practice to  deal with the question of judges ad hoc in a 
rnanner which had given rise to no difficulty. Why then 
alter the Rules ? 

M. FROMAGEOT recalled that the Court had come to 
the conclusion that the right of States to avail themselves 
of Article 31 of the Statute was one of which the Court 
couId not deprive them. Was it desirable to go back upon 
the decision thus taken by the Court and adopted in first 
reading ? 

With regard to the objection raised by M. AnziIotti to  
the effect that there was an inconsistency between para- 
graph r and paragraph 2, he had two observations to make. 
Firçt, the text of paragraph 2 ,  as adopted on February 4th 
last, "rovided that the Court went into the question whether 
or not there were several parties in the same interest rifter it 
had received the notifications provided for in paragraph I. 
Secondly, as it  was difficult for the Court to decide this 
question without hearing the parties, there was no reason 
why they should not expressly say that the Court woiild 
hear the parties in regard to  this point if any objection 
were raised. 

M. NEGULESCO was not in favour of retaining the text 
of the Rules in force. He thought that the revision of the 

existing Rules had been undertaken in order to embody. 
in them the practice of the Court. If they were to  revert 
to the old text of Article 4, the result would be that parties 
would stiI1 be in a state of uncertainty how to pioceed. ' 

For a Court of Justice, it was cssential to let parties know 
that they had to take a certain step within a certain time. 
If, in the future, the Court received a large number of 
cases, it would be most desirable to siinplify the procedure 
and not to complicate it by thc silence of the Rules on 
certain points. That was why the Court should adopt a 
text for Article 3 indicating that the party concerned must 
take the initiative. 

Baron ROLIN-JAEQUEMYNS, like hl. Negulesco, thought 
it quite right that  the Court should endeavour to adopt 
a more complete text for this article. But if they faiIed 
to find one, they would have to fa11 back on the old practice, 
which had not worked badly. R7ithout comrnitting himself 
a +YZOY~, he thought it would be deplorable in any case to 
confuse the two questions of the right of a party to be 
represented and of the choice of a judge. There was certainly 
no advantage in altering the existing system if the result 
were to be that these two questions were to  be linked 
together. 
M. GUERRERO. Vice-Presidcnt, considered that the 

principal question was when was the person to sit in thc 
Court to be designated: was i t  to be when the notification 
provided for in paragraph r was sent, or a t  some later 
moment ? The best thing might be to leave some latitude 
to the Governments concerned. Perhaps this result could 
be achieved by adding the following: 

" The person cliosen to sit as judge ad hoc shall be 
indicated either when the notification provided for in 
the preceding paragraph is made or by a date to be 
fixed by the President." 

M. FROMAGEOT said that this text did not make it clear 
when possible objections might be raised. In  order to meet 
the Vice-President's point of view, he proposed the following 
text : 

" Any State which considers that i t  is entitled, 
under Article 31 of the Statute, to select a judge shall 
notify the Court as soon as possible and, if  no objection 
is lodged, shall notify the name of the person selected 
at. latest before the opening of the oral p-ceedings, 
unIess otherwise ordered by the President. These 
notifications shall be communicated to the other 
parties, and they may submit their views to the Court. 
If any douht or objection should arise, the dccision 
shall rest with the Court, if necessary ,after hearing the 
parties." 

M. Fromageot said that the notification of intention. 
and likewise the notification of thc person's name would 
be addressed t o  the Court and communicated to the ofher 
parties, as they were received. The parties would then, 
like the Court itself, have every opportunity of lodging 
objections respecting them. 

M. GUERRERO, Vice-President, proposed that the first 
paragraph of the draft 1 should be retained and that i t  
should be followcd by another paragraph on the lincs of 
the text which he had subrnitted to  the Court. That text 
allowed a Government either to designate its judge ad hoc 
when notifying its intention to appoint one, or to designatc 
him later, when the Court had decided whether the Govern- 

1 Lt.. paragraph 3 of text in  note 2. second column, p. 17. 
' Y. 19. 

1 I,e. ,  of the text adopted in first reading " with modifications ", 
see p. 18, footnote 1, second column. 



Article .? 

ment in question was entitled to have a judge ad hoc;.as 
it was not desirable that a party should be free to notify 
its selection when it thought fit, the President of the Court 
would fix a tirne-limit, having regard to the various cir- 
cumstances of the case, for iristance the distance of a State 
froni the seat of the Court. 

The REGI~TRAR asked whether, in the light of the dis- 
cussion, the best solution would not be simply to codify 
practice; the following paragraph would do this: 

" Any State wliich considers that if is entitled, 
under Article 31 of the Statute of the Court, to select 
a judge shaIl notify the Court as soon as possible and 
in any case by the date fixed /or the filing of the first 
document of the written $roceedings." 

There wouId then be no reference to  the possibiiity 
of doubt or objection; that was outside the scope of practice 
iind was not of direct interest to a party; rnoreover, that 
inatter was regulated in the Statute in so far as was neces- 
sary . 

M. ANZILOTTI wondered whether the Vice-President's text 
would not have the effect of leaving the choice of the person 
entirely to a State, with no possibility of objection, once 
its right had been recopised. 
M. GUERRERO, Vice-President, in order to rneet this 

objection, proposed, in agreement with Count Rostworowski, 
to insert the addition he had proposed after the words 
" opening of the oral giroceedings " and to follow it  with 
t.he words " these notifications shall be communicated"'. 

'The PRESIDENT consiclered that the Registrar's suggestion 
had the advantage of being cntirely in accordarice with 
practice. But it gave no information to a party as to the 
rnethod to be' followed, if it desired to exercise its right 
to  lodge an objection. The text proposed by the Vice- 
I'resident, on the other hand, did supply this information. 

The President read the arnended text proposed by the 
Vice-President : 

" Any'State which considers that it is entitled, under 
Article 31 of the Statute of the Court, to  select a judge 
shall notify the Court as soon as possible and in any 
case before the opening of the oraI proceedings. The 
name of the person chosen to çit as judge shall be 
indicated either when the above notification is made 
or within a period fixed by the President. These notifi- 
cations shdI be communicated to the other parties,, 
which may submit their views to the Court. If any 
doubt or objection should arise, the decision shall rest 
with the Court, if necessary after hearing the parties." 

. M. ANZILOTTI observed that this text seemed to Say 
that the two notifications might be communicated a t  the 
same moment. In that case, both the nght to appoint a 
judge and the question of the person chosen would be 
discussed. Further, the text provided that the Presidcnt 
was to fix a time-limit for the notification of the name of 
the person selected as jirdge. Seeing that the parties were 
entitled to make their notifications up to the opening of 
the oral procedure, was it ta be understood that the fixing 
of a time-limit by the President would result in postponing 
the commencement of the above-mentioned procedure ? 

Joiikhcer VAN EYSINGA pointed out that the tent said that 
the riotification of intention was to  be made as soon as 
possible, and in any case 'bcfore the opening of the oral 
proceedings, The State in question, however, was entitled 
t i.r wait until just before the opening of the oral proceedings 
before making this notification. As regards notification of 

the name of the person chosen, that might be made either 
toge ther with the first notification-i.e. up to the opening 
of the oraI proceedings-or by the date fixed by the President. 
Did that mean that the President could fix a time-limit 
extending beyond the opening of the oraI proceedings ? 

The PRESIDENT considered that, if a party waited until 
the last day before making the first notification, the President 
wouId not fix another tirne-limit. 

He recalled that M. Nagaoka had pointed out at the last 
meeting that in some cases-i.e., in cases brought before 
the Chamber for Summary Procedure-there were no oral 
proceedings, To meet M. Nagaoka's point, M. Fromageot 
had proposed the foIIowing text: 

" . ' . . at latest before the opening of the oral pro- 
ceedings, udess  otherwise ordered 6y the President ". 

M. GUERRERO, Vice-President, observed that, in the 
&ircumstances conternplated by Jonkheer van Eysinga, it 
would be the duty of the President to postpone the opening 
of the oral proceedings. However, in order to try to  meet 
Jonkheer van Eysinga's views, the text might perhaps be 
modified as follows: 

" Any State which considers that it is entitled . . . 
to select a judge shall notify the Court i n  suficient 
time before the opening of the oral proceedings." 

The PRESIDENT would prefer to keep the words " as 
soon as possible ". 

M. ANZILOTTI asked whether the Registrar would have 
anv objection to  the addition to his text, after the words 
" before the opening of the oral proceedings ", of the fol- 
1owing.phrase: " or by some other date to be fixed by the 
President ". That would meet M. Nagaoka's objection. 

The REGISTRAR said that he saw no objection to adding 
some words to  the following effect: " or, if there be none, 
by a date to be fixed by the President ". 

M. ANZIZOTTI having asked whether the practice was 
that notice of intention must be given by the date fixed 
for the fiIing of the first Memorial by each party, the REGTS- 
TRAR said that, when parties got into touch with the Re- 
gistry, they always asked a t  what moment they should 
appoint their judge ad hoc, assuming th? their right to 
have one was admitted. The answer given was that the 
latest possible moment was the opening of the oraI pro- 
ceedings; but it was added that i t  was desirable that the 
judge appointed should be able to  follow the whole of 
the proceedings from the outset and that, in these cir- 
cumstances, the intention of the State should be known 
hefore the filing of the first document of the written pro- 
ceedings 1, 

Raron ROLIN- JAEQUEMYNS considered, in agreement with 
the Vice-President's view, that regard should be had to 
Jonkheer van Eysinga's remark and that they should Say 
that the notification should be made " in sufficient time 
bcfore the opening of the  oral proceedings on the merits ". 

M. FROMAGEOT was afraid that this would not dispose 
of M. Nagaoka's objection: what would happen in cases 
where there were no oral proceedings ? 

AI. ANZILOTTI proposed the following wording: 

" . . . in sufficient time before .the ovenina of the " 
orai proceedings on the merits or, if there are none, 
by a date to be fixed by the President ". 

1 See for instance C 67, p. 4083. 



He would be in favour of the Registrar's text with this 
phrase added. 

Baron ROLIN- JAEQUEMYNS observed that it would be 
better if the President could order the selection of the 
judge to be made, for instance, at  least fifteen days bcfore 
the date fixcd for the hearing. 

M. ANZILOTTI considered that, according to the Vice- 
President's text, the President would have the right t a  
fix a time-limit expiring ajter the opening of the oral pro- 
ceedings. 

The PRESIDEST did not thjnk that that was the intention. 
If complications nrose, the Presidcnt could always order an 
adjournmcnt for some days. 

Count R O S T ~ O R O ~ S K I  recalled that the text proposed 
by the Vice-Presidcnt laid down that the notification of 
intention must be made before the opening of the oral 
prnceedings. The Registrar had suggested anotfier wording: 
" within the  tirne-limit fixed for the filing by the party 
concerned of ifs first Alemorial ". This wording certainly 
corresponded to the idea expressed by the words " as soon 
as possible ". I t  also had the advantage of disposing of 
al1 the objections raised to a time-lirnit coinciding with the 
opening of the oral proceedings. I,astIy, the time-limit 
thus iixed correspondcd with the Court's practice. 

The PRESIDENT said that the suggestion really arnounted 
to  replacing " the opening of the oral proceedings " in the 
Vice-President's text by " the filing of the first dowment 
of the written proceedings ". 

The REGISTRAR observed that M. Guerrero's text raised 
a technical point. According to this text, the President 
would in certain circurnstances fix a time-limit. The 
President had just pointed out that this might under certain 
conditions involve an adjournment. But under Article 28 
of the Rules it was the Court that granted adjournments. 
l'as there not a danger of an inconsistency here ? 

Jonkheer VAN. EYSINGA thought that  the difficuity arose 
rather from Article 47 of the rerised Rules, which also 
provided for a decision of the Court. 

The PRESIDENT thought it would suffice to avoid using 
the word " adjournment ". 

Another technical point, however, arose: would the fixing 
of a time-Iimit by the President require an order, or would 
it simply be a question of a letter ? Probably the latter 
worild suffice. 

M. NAGAOKA observed that the Statute laid down that  
al1 parties were entitled to appoint a national judge. 
Accordingly, it was a right which they might or might 
not use as they saw fit. Now, the proposed text began 
with the words: " Any State which considers that it is 
entitled to  appoint a judge . . . m u t  notify . . . ", etc. 
I t  therefore imposed a general obligation. li'ould it not 
be better to say: ." Any State which considers that it shauld 
exercise the right . . . " ? 

The PRESIDENT proposed to meet M. Nagaoka's point 
by substituting in the French text " exercer " for " avoir ". 

He  thought it could be considered that, in regard to para- 
graph I of Article 3, the only texts now before the Coiirt 
were the  one proposed by the Vice-Prcsident and the 
Registrar's suggestion. He read the Vice-President's text 
in the form resulting from the discussion: 

" .4ny State which considers that it is entitled, under 
Article 31 of the Statutc, to select â judge shall notify 
the Court as soon as possible and in any case in sufficient 

time before the opening of the oral proceedings, unless 
otherwise ordered by the President. The namc of the 
person choscn to sit as judge shall be indicated either 
togethcr with the notification above mentioned, or 
within a tirne-limit fixed by the President. These 
notifications shall be communicatcd to  the other 
parties, which may submit their views to the Court. 
If any doubt or objection should arisc, the decision 
sliall rest with the Court, if necessary aftcr hearing 
the parties." 

h.1. FROMAGEOT expiaincd that the phrase " unless other- 
ïrrise ordered by thc President ",- which !lad bcen added, 
should refer not ta the first notification (of intention), but 
to the seiection of the person. 

The PRESIDEKT recalled that its purposc was to  mcet 
the objection raised by AI. Nagaoka in connection with 
cases when there were no oral proceedings. He recalted 
that Count Rostworowski liad. proposed to substltute for 
the words " hefore the opening of the oral proceedings " the , 

words: " within the time-limit ,fixed for thc tiling hy it of 
its first document of the written proceedings ", and that, 
if this wording were adoyted, M. Nagaoka's objection would 
disappear. 

M. ANZILOTTI remarked that the first document of the 
written proceedings here referred ta might be the Counter- 
Rlemoriai, in a case where a judge ad hoc was to be appointed 
by the respondent party. 

hi. NEGULESCO would have some hesitation in accepting 
this tvording. In matters of procedure, care must be taken 
always ta keep the parties on an equal footing. The yro- 
posed wording would present at al1 events an apparent 
inequality. One party would have the duty to appoint 
its judge ad hoc by a given date: it wouId be possibIe for 
the other to appoint its judge later. 

The PRESIDENT proposed that they should say: 
" . . . within the time-limit fixed for the fiIing of 

the first document of the written proceedings " 
The REGISTRAR pointed out that it was impossible to 

campel a respondcnt, who might be unwilling to enter an 
appearance, to appoint his judge by the date fixed for the 
filing of the applicant's Mernorial. The proposed text would 
force him to commit himself by that date, whereas the Sta- 
tute (Article 53) left him quite free until the expiraiion 
of the time allowed for the filing of the Couriter-Nernorial. 

M. NEGULESCO observed that many jurists considered 
that the application formed part of the written proceeding~,~ 
and it was impossible to compel a State to appoint its judçe 
at the  time that the application was filed. 

The PRESIDEKT recalled that, according to the termino- 
logy of the Statute and Rules, the application did not form 
part of the written proceedings. 

M. NAGAOKA observed that, in summary procedure, the 
Countcr-Pilemorial marked the end of the written proceed- 
ings. 

The PRESIDENT submitted the following question to 
the Court: 

" Does thc Court decide to adopt the following 
text for paragraph I of Article 3 of the Rules: 

" ' .417~ State which considers that it is entitled 
under ArticIe 31 of the Statute of the Court to select 

Cf .  meeting of 26.11.35, p. 282. 
- Article 72 of the text adopted in first reading, see p. 305, meeting 
of g.IV.35. 



Articles 3, 4 

a judge shall notify the Court within the time-lirnit 
fixed for the iiting of the Counter.-bIcrnoria1. The 
name of the pzrson chosrn to sit as judgc shall be 
indicated, cither with the notification abovc men- 
tioned 01- within n tirne-limit fixed by thc Pr~sident.  
ï'hese notificatioils shall be cominunicated to the 
othcr parties, which may submit their views to the 
court. If any doubt or objection shouid arise, the 
decision shall rest with the Court, if necessary after 
hearing the parties '. " 

M. NAGAOKA would vote in fnvour of this text if " Counter- 
hirmorial " were replaced by " Memorial ". 

AI. ~ X ~ I T , O T T I  emphasiced that, as the Kegistrlir had 
observed, under the Statute a State was at liberty to  default 
bÿ not presenting its first document of the written pro- 
ceedings-i.e., the Coimter-Mernorial. : But ' the propbsed 
wording would compel it to define itr attitude before the 
time fixed for the filing of that document. 

The P R E S I ~ E N T  tgok the opinion of the Court on the text 
which hc had just read, substituting " Memorial " .for 
" Counter-Memorial ". 

The Court, by seven votes to  three, approved this text. 

The PRESIDZXT reverted to  thc question raised by 
M. 'r'agaoka. 

In the first line of thik text, should they Say: " Any St'ate 
which considers tha.t it. is entitled " or " Any State ïvhich 
intends to exercise the right " ? 

M. FROMAGEOT having suggested the insertion, after the 
words " which considers that it is entitlcd ", of the words 
" and intends to exercise the right ", the PRESIDENT fook 
the opinion of the Court on the following qitestion: 

' T o e s  the Court decide to  add the words ' and 
intends to  exercis~: its right ' to the first line of the 
text just adopted ? " 

By six votes to.two, the Court answered the question 
in the .affirmative. 

Paragraph z having been adopted.on 4.11.36 (see p. rg), 
the whole article was adopted in second reading with the 
following text : 

" I. Any State which considers that it possesses 
and which intends to exercise the  right to  nominate 
a judge under Article 31 of the Statute shaII so notify 
the Court by the date fixed for the filing of the Memorial. 
The name of the yrrson chosen t o  s i t  as judge shall be 
indicated, either with the notification ahove me?- 
tioned, or within.a period ta be fixed by the President. 
These notifications shall be con;municated to the other 
parties, which may submit their views to the Court. 
If any doubt or objf:ction should arise, the decision shall 

rest with the Court, if necessary after hearing the 
' 

parties. 
" 2. If, on rcceipt of one or more notifications 

under. the terms of the preceding paragraph, the Court . 
finds that there are several parties in the sarne interest 
and that none of them has a judge of its nationality 
upon the Rencli, it shall fix a pcriod within which these 
parties, acting in concert, may, applying Article 31, 
paragraph 5 ,  of the Statute, nominate a judge in accord- 
ance with the terms of that article. If, at the expiratioii 
of this time-limit, no notification of a nomination by 
thcm has heen niade, they shall be regarded as havinp 
renoiinced tlie right conferred upon them by Article 31 
of the Stntutc." 

24.11.36. 

See under Article 49, p. 192, for a reference to ArticIe 3 
during discussion of Article 49. 

See under Article 83, p. 348, for a. reference to Article 3 
during the discussion of Article 83. 

In paragraph r ,  the Drafting Committee had made an 
aniendment consisting in the insertion of the words " within 
a period also to be fixed by thc Presiderit ". 

The Committee had tliought this addition necessary in 
order to cnsure that there would be no check in the pro- 
ce;dings because the parties had not submitted their views. 

The addition was approved. 
In the first sentence of paragraph 2 ,  as adopted by the 

Court, there were two references to Article gr of the Statute. 
The Committee had considered that one of these coiild be 
dispensed with and that the wording might thus be simplified. 
I t  had amended the wording accordingly. 

jonkheer VA?; EYSINGA, in the rcferenc'e to  Article 31 
of the Statute, proposed the deletion of the words " de la 
Cour ", which, moreover, did not appear in the English 
text; it had been agrecd that the expression " Statute of 

>the Court " should only be used once in each article, and it 
had already been used in paragraph I of Article 3. 

I t  was decided accordingly. ' 

Count 'ROSTWOROW~KI observed thai in the English text 
the words " of the Court " did not even aypear in para- 
graph r.; the words used were simpIy " under Article 31 of 
the Statute ". 

The P~ESIDENT said that there waç an omission and that 
the expression " Statute of the Court " should be inserted. 

Article 3 as thus amended was finally adopted. 

ARTICLE 4 (Article 4 ,  Pavagva+k r of the oZd Rults). 

COMPOSITION OP THE COURT SITTING WITH JUDGES ad AOC 

18.v.54 and 3 I . V . 3 4 .  ~.111.35.** , 
See under Article 3, pp. IO, LI and IZ, for references to The PRESIDENT observed that the Co-ordination Com- 

Article 4 in connection with the discussion of the draft mission propaçed that the present Article 4 should be 
Articles 4 bis and 4 ter (Article 3 of RuIes in force). divided into three articles, the first of which would cor- 

l See: Article 53 of the Statute; meeting of 23.11.35, p. 321 of this * D 2, A.  3, P P  714-715. 
vcilume; U 2 ,  pp. 201 and 214; D z,, A. ,  p. gr. **  Ibid., pp. 382-383. 



respond to the first paragraph of the existing text, which 
was as fo11ows: 

" In a case in which one or more parties are entitled 
to  choose a judge ad hoc of their nationality, the full 
Court rnay sit with a number of judges exceeding the 
number of regular jndges fixed by the Statute." 

For this text, the Co-ordination Commission proposed 
to substitute the fdlowing: 1 

" ArticEe 4.-In a case in which one or more parties 
are entitled to choose a judget under the conditions laid 
down by Article 31 of the Statute, the full Court may 
sit with a number of judges exceeding the number of 
regular judges fixed by the Statute." 

'i'he time had now corne for the Court to  decide whether 
thcy wished still to Ieave open the qucstion of the right 
of a State to appoint a non-national as judge ad hoc or 
whether that question should be settled. The changes 
proposed by the Co-ordination Commission in Article 4 
as well as those in Articles 2 and 3 were framed so as to 
avoid prejudging that question. 

There being no observations, the PRESIDENT construcd 
the Court's silence as indicating that mernbers wished the 
question still to be left open. 

He then opeired the discussion on the substance of 
Article 4. 

Article 4, in the form proposed by the Co-ordination 
Commission, was adopted. 

3.1~.35.* 
First Reading as Article 4, Paragrafih 4.  

The PRESIDENT opened the discussion on paragraph 4 
of Article q,  which reproriuced the text of paragrriph x of 
Article 4 of the Ruleç then in force. 

There being no objection to the order of the paragraphs 
wliich had becn modifieci by the Drafting Committee, the 
PRES~DENT declared Article 4, as now amended, adopted 
in first reading. 3 

[Nole.-For the discussion concerning the division 
of the text of the draft of Article 4 adopted in 1935 
between -4rticIes 3 and 4 in conseqiience of the 
deletion of the old Article 3 upon the entry into 
force-of the reviscd Statute, see Article z, pp. 6-8 
of this text.] 

6,11.36.** 
Secoltd Reading. 

The PRESIDENT invited the Court to begin its examination 

of Article 4 (paragraph 3 of Article 4 of text adopted in 
firsi reading). 

Jonkheer VAN EYSINGA observed that the Kules, when 
citing the Statute, always used the words " the Statute 
of the Court ", unless the phrase occurred two or three 
tirnes in the same article, when, except the first time, 
they simply said: " the Statute ". As the oId paragaph 3 
of Article 4 had become paragraph I, i t  should now run 
as follows: 

" . . . under the conditions laid down by Article 31 
of the Statute of the Court, the latter rnay sit . . . ", 
etc. 

M. FROMAGEOT observed that this wordjng dropped the 
word " full ". 

Count Roçrrvo~owsxr considered that " the Court" 
always meant the full Court. 

Mi ANZILOTTI pointed out that the expression " full 
Court " was here used in contradistinction to a " Chamber ", 

Baron ROLIN-JAEQUEMYNS also considered that the word 
" full " was required and wished the existing wording to 
be maintained. 

The PHESIDENT gathered that that was the general 
feeling of the Court and asked jonkheer van Eysinga 
whether he maintained his proposal. 

Jonkheer VAN EYSINCA said that he was wiiling to with- 
draw it. 

The PRESIDENT said that, in that case, he would consider 
the paiagraph as adopted in second reading. 

Tex t  adopted: " RThen one or more parties are entitled 
to norninate a judge under Article 31 of the Statute, 
the full Court may sit with a number of judges 

. exceeding the nurnber of mernbers of the Court fixed 
by the Statute." (The second ~aragraph  was trans- 
ferred to  Article 2: see p. 8.) 

For references to Article 4 during the discussion on the 
draft of paragraph I of Article 25 (Article 24, paragraph 5 ,  
of the text finally adoptedj see Article 24, meeting of rr.n.36, 
pp. 52-53 of this text. 

Article 4 was finally ado$I~d unchanged on 10.11.1.36. 

ARTICLE 5 ( A  rlicle 5 ol  the old Rules). 

4.111.35.*** 

The PRESIDENT invited the Court to examine Article 5 
of the Rules, the existing text of which was as follows: 

- " Before entering upon his duties, each rnember 
of the Court or judge summoned to complete the 

* D 2, A.  3, p. 422. 
**  Ibid. ,  pp. 492-493. 

*** I b i d . ,  pp. 395-400. 
l lb id . .  p. 862; c f .  also pp. 10-11 of this volume. 
2 CJ. discussion on Article 31 of the Statute. pp. 357-360. 
3 For adoption of the preceding paragraphs, see p. 18, under 

Article 3. 

Court, under the terms of Article 31 of the Statute, 
shall make the following solemn declaration in accord- 
ance with Article 20 of the Statute: 

" ' 1 solemnly declare that 1 will exercise al1 my 
powers and duties as a judge honourably and faith- 
fully, impartially and conscientiously.' 

" A special public sitting of the Court may, if neces- 
sary, be convened for this purpose. 

" At the public inaugural sitting held after a new 
election of the whoIe Court, the required declaration 
shall be made first by the President, secondly by 
the Vice-President, and then by the remaining judges 
in the order laid down in Article 2." 



Article 5 

The Co-ordination Cctmmission had suggested certain 
arnentlrnents. I t  proposed, to  begin with, that the first 
paragraph should be worded as follows : 

" I. The declaration to be made by eï7ery judge, 
iri accordance with Article 20 of the Statute, shall 
be worded as follows: 

" ' 1 solemnly declare . . . conscientiously."' 

This wording took count of the fact that the word 
" judge " covered al1 persons having seats on the Bench 
in a given case: regular judges, deputy-judges or judges 
appointed under Article 31 of the Statute. The word 
" judge " had, indeed, been inserted in other clauses of 
the Rules for the same reason. 

RI. S C H ~ C K I N G  was in favour of replacing the expres- 
sion " member of the Coiirt " by the word " judge ". 

Baron ROLIN-JAEQUEMYNS asked whetlier, having regard 
to the wording used in Article 20 of t h e  Statute : " Every 
mi-mber of the Court shall, before taking u p  his duties . . .", 
it would not be preferable to retain the text of the existing 
AI-ticle 5.  

The PRESIDENT thought that there was soine advan- 
tage in using the word " judge " in place of " member of 
the Court " . '  For example, as Article 13 of the Statute 
laid down that " the menlbers of the Court shall be elected 
for nine years ", it did not appear certain that the term 
" ~nember of the Court " covered judges ad hoc. On the 
other hand, having regard to Article 31 of the Statute, 
it was beyond dispute that the term " judge " covered al1 
persons sitting on the Bench of the Court. 

Baron KOLIN-JAEQUEKYNS feared that any change in 
Article 5 of the Rules, the test of which gave rise to no 
dijficulty, might bc misinterpreted in an undesirable sense. 

M. GUERRERO, Vice-President, agreed with Baron Rolin: 
Jaequemyns. As the text which the Co-ordination Com- 
mission proposed for Article 5 was not designed to effect 
any change in the article, it would seem better to be content 
with Article 5 of the existing Rules. 

Tlie PRESIDENT said that the Co-ordination Commis- 
sion had ,wished to avoicl the expression " member of the 
Court ", because in some of the clauses of the Statute that 
ex.pression had not a suffrciently wide meaning. Article 5 
of the Rules, as at present worded, appeared to  draw a 
distinction between the members of the Court and the 
juilges ad hoc. 

Jonlrheer VAN EYSINGA believed that, in some of the 
otlier articles which it had revised, the Court had already 
adopted the term " judge " as covering al1 cases.l 

The REGISTRAR mentioned the new Article 31 (30 of 
R d e s  of XI. 111. 36), adopted in May 1934, as an examp1e.l 

l See p. 75. - In the course of the preparatory work, the ter- 
minology of the revised Statute (and of the existing Statute-of 
1920) was analysed as fotlows: 

" lt seems clear that the term ' mernbers of the Court '. under 
the system of the revised Statute, uniy covers titular judges (in the 
Statute of 1920, it  also no driubt covered deputy-judges). 
, " Decisive proof of the correctness of this view is to be found in 
Article 3 of the revised Statute: 'The Court shall consist of fifteen 
members.' If judges ad hoc could be included in this term, the 
nuinber of members could not be limited to fifteen. 

" Moreover, under Article q of the revised Statute, the ' mernbers 
of the Court ' are eleçted by the Assembly and by the Council; and 
judges ad hoc are nominated in an entirely different way. 

" Again. according to Article r 3  of the revised Statute, ' the 
memhet-s of tlie Court ' are elected for nine years, \vhicli is not the 
case as regards judges ad hoc; and in the event of the resignation 
of a ' niember of the Court ', such resignation is to be notified t? 
the Secretary-General, a provision which cannot appIy. to judges 
ad hoc. 

RI. URRUTIA thought that the Court should avoid adopt- 
ing in the Kules a terminology other than that employed 
in the Statute. Article zo of the Statute spoke of " every 
member of the Court . . .". I t  ïvould therefore be better 
to leave Article 5 of the Rules as a t  present worded. 

The PRESIDENT invited the Court to  vote upon the 
following question : 

" Docs the Court adopt Article 5,  paragraph I, 

of thc Rules in the form proposed by the Co-ordi- 
nation Commission ? " 

Ry fivc votes against four, the Court answered the ques- 
tion in the negative. 

M. ANZILOTTI said that the only reason why he had 
voted against the Co-ordination Commission's text was 
that he was opposed to making a change if there was 
no good reason for it. Apart from that reason, he saw 
no objection to  the text proposed by the Commission. 

The PRESIDENT notedi that the text proposed by the 
Co-ordination Commission for paragraph I of Article 5 
of the Rules had been rejected. 

For paragraph 2, tlie Co-ordination Commission had 
proposed the following text : 

" 2 .  This dcclaration shall be made a t  the first public 
sitting at which the judge in question is present after 
his appointment." 

This, he said, was a clause proposed by the Co-ordi- 
nation Commission, and not corresponding to any provision 
of the existing text. 

M. GUERRERO, Vice-President, observed that, as the Court 
had decided to retain the first paragraph of Article 5 ,  as 
at present worded, there was no reason for the proposed 
paragraph 2. 

Baron ROLIN-JAEQUEMYNS considered that, apart from 

" Finally, it is certain that, in. Articles 16, 17, paragraph 1, and 
24, paragraph 1, the expression ' member of the Court ' can only 
mean titular judges. 

" As regards Articles 1 7 .  paragraph 2 .  20 and 24. paragraph 2 .  

judges ad hoc are included in the expression ' members of the Court ' 
in virtue of a special provision-namely, Article 31, Iast paragraph. 
The modification undergone by Article 31,  last paragraph, a i  the 
revision of r g i g  is particularly significant from the point of view 
under consideration. ." Article 19, of course, does not apply de plano, but only by ana- 
logy, to  judges ad hoc. As regards Article 18, its application to the 
latter is precluded by the second paragraph which has no meaning 
in relation to judges ad hoc who are not replaced according to the 
procedure laid down in Article 14 of the revised Stâtute. Similarly, 
if judges ad hoc were included in the ' members of the Court ' referred 
to in Article 23 of the Statute, they would be endowed with rights 
and burdened with obligations. both of which would be excessive. 

" To complete this analysis, i t  is certain that the ' members of 
the Court ' ïvho receive ' an  annuaI salary ' or 'pensions' under 
Article 32 of the revised Statute, do not include judges ad hoc. This 
provision, rnoreover, furnishes the key to this question of terminology 
when it refers to ' judges appointed under Article 3 r  ' of the Sta- 
tute, 'other than members of the Court . . .'. ' Judges ' is the 
term which covers judges ad hoc; this is borne out by the aording 
of Article 31 itself (paragraphs 4 and 6); paragraph 4 makes this 
particularly clear by contrasting ' members of the Court of the 
nationality of the parties concerned ' with ' judges specially appoint- 
cd by the parties '. 

" I t  is true. on the otlier hand, that Article 32 of the Statute 
provides for regulations to be made by the Assernbly regarding ' the 
conditions under which . . . rnembers of the Court . . . shall have 
their travelling expenses refunded ' and that the regulations adopted 
by the Rssenibly in this connection on September rqth, 1929, also 
cover judges ad hoc. I t  is. however, also true that these regulations 
treat them quite differently from ' members of the Court '. For 
instance, thc latter, but not the former, are entitled also to the 
repayment of travelling expenses for one near relative '." [Note 
by the Registrar.] 



some additional indications, which were not without 
use, paragraph 4 of the existing article corrcsponded 
to the second paragraph proposed by the Co-ordination 

' Commission. 
M. ANZILOTTI gathered that paragraph 2, as proposed 

by the Co-ordination Commission, constituted a recogni- 
tion of the existing practice, which was that the judgcs 
ad hoc were supplied with the documents of the written 
proceedings and took part in the preliminary deliberation 
before making their declaration, which they did at the 
,first public sitting. The only question which now .arase 
was whether or not it was desirable to confirm by a clause 
in the Rules this practice, which had grown up alongside 
the latter. That was how he regarded the proposa1 of the 
Co-ordination Commission. 

Count ROSTWOROWSKI observed that the text of para- 
graph I of the existing Article 5, which the Court wished 
to rctain, contained the expression: " Before entering 
upon his duties, each member of the Court. . . ." He 
wondered how far the maintenance of this expression was 
compatible with the practice which enabled every judge 
not only to receive the documents of the written procedure, 
but even to take part in the meetings which preceded the 
first public sitting devoted to a given case. 

Pli. ANZILOTTI considered that, having regard to the terms 
of Article 20 of the Statute. no change would resuit if this - 
expression were deleted. 

The KEGISTRAR observed that the Court's practice had 
undergone a continuous evolution. During the first few 
years, it had been much stricter than it was nom. A t  
the outset the Court-though it had perhaps not always 
been entirely consistent-had not allowed judges ad hoc 
to take part in its discussions before they had made their 
solcmri declaration. But in 1931, in the resolution con- 
cerning practice, l the Court introduced the preliminary 
deliberation, preceding the public sittings, as a general 
rule; it was that step which' had, practically spcaking, 
made it necessary for the judges ad hoc to sit on the Bench 
before they had made their solemn dcclaration. Tlius, the 
present practice had arisen, and it was this new practice 
which the Co-ordination Commission's proposa1 sought to 
ernbody in Article 5.  

Baron ROLIN-JAEQUEMYNS thought that a judgc migbt 
quite well receive some written documents and even take 
part in a meeting of the Court before making his solemn 
declaration at a. public sitting; howevcr, in such a case 
he must not be regarded as officially prcscnt. 

Jonkheer VAN EYSINGA thought that, if the Court desired 
to abide strictly by the t ~ r m s  of ArticIe 20 of the Statute, 
Article 5 of the Rules in its exjsting form was sufficient; 
but in that case there would be nothing to justify the new 
pracfice of the Court. 

M. GUERRERO, Vice-President, thought that, if Article 20 

of the Statute really meant that a judge ad hoc could not 
take any part in the work of the Court so long as he had 
not made a solemn dcclaration, it was manifcst that the 
first paragraph of the existing Article 5 was not adequate. 
However, it had been applied in a different sense, with 
satisfactory results. In these circumstances, the article 
proposed by the Co-ordination Cominission was preferable 
to the existing text. For these reasons, and in the liglit 
of the Court's practice, he wished to modify the opinion 
he had forrnerly expressed, and to say that it did not appear 

that the Court should maintain the first paragraph of the 
existing Articie 5. 

M. SCH~CKING was of opinion that the necessity, under 
Article 42 of the Rules, l for communicating the documents. 
of the written procedure, as they became available, to the 
judgcs ad hoc, made it impossible to  place a strict construc- 
tion upon ArticIe 20 of the Statute. 

Count ROST~VOROWSKI observed that the situation in 
which the Court found itself was that it had been inter- 
preting Article 20 of the Statiite in a rnanner inspired 
by a sentiment of justice and a desirc to maintain perfect 
equaIity between thc parties, so far as possible. It could 
not now retreat from thai position and introduce a stricter 
practice. 

Baron ROLIN-JAEQUEMYNÇ thought that there was no 
need to change the existing Rules. The Court had estab- 
lished a practice in this matter, and it would suffice to 
maintain it. 

The PRESIDENT observed that the existing Rule did not 
accord with a strict application of the Statute, and that 
the Court's practice w a s  not in accordance either with the 
Statute or the Rules. It was for that reason that the 
Second Committee2 had proposed to modify the Rule, 
in order to briiig it into line with the Court's practice. 

M. GUERRERO, Vice-President, while approving the 
practice that had grown up, did not consider that hitherto 
there had been a sufficient basis for i t  in the Statute or in 
the Rules. The Co-ordination Commission had endeavoured 
to piovide this legal hasis for the participation of a national 
judge in the work of the Court, even before he had made his 
solernn declaration. I t  was a just and desirable step. 

I n  these circurnstances, he suggested that it might be 
wise to reconsider the decision that had been taken at the 
beginning of the meeting. 

M. XEGULESCO agrced witli what h l .  Guerrero had said 
and asked that the discussion should be re-opened on 
the first paragraph of Article 5 of the Co-okdination Com- 
mission's text. 

The PRESIDENT asked the Court to Say whetfier it desired 
to re-open the discussion on the question decided at its last 
vote. 

The Court answered this question in the affirmative by 
six votes, thrcc members abstaining. 

The PRESIDENT asked the Court to vote on paragraph I 
of ArticIe 5 as proposed by the Co-ordination Commission. 

M. ANZILOTTI said he* would vote for the retention of 
the .existing t e k .  The omission of the words " Before 
entering upon his duties" would effect no change in the 
legal position, which was governed by Article zo of the 
Statute. 

The PRESIDENT recalled that the  Co-ordination Corn- 
mission's report had said that: 

" After examining Article 20 of the Statute, the 
Commission has corne to the conclusion that this 
clause does not prevent judges ad hoc from taking 
part in discussions in the Court preceding the public 
sittings in the case for which they are appointed, 
notwithstanding the fact that their solemn declaration 
is not made until the first public sitting." 

l See p. 147 for text adopted on I .  VI. 34. 
D 2 ,  A. 3, p. 761. 
Ib id . ,  p. 863. 
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The President then put the text to the vote, and the 
Court adopted the first paragraph of Article 5 ,  ris proposed 
by the Co-ordination Cornmission, by six votes to three. , 

The PRESIDENT observed that the second paragraph 
of Article 5, as propos1:d by the Co-ordination Cornmis- 
sion, ,was worded as follows: 

" This declaration shall be made at the first public 
sitting at which the judge in question is present after 
his appointment." 

It was in connection with this paragrapli that the question 
at what moment the judge ad hoc should make his solemn 
dt:clar.ation would have to be discussed. 

M. ANZILOTTI said that he would vote against the new 
text, hec%uçe he thought it  hetter not to introduce into 
the Kules a clause which was debateable. It would be 
pieferable to  rely on the Court's practice. 

The PRESIDENT asked the Court to vote upon the second 
pragraph of .Article 5 ,  as proposed by the Co-ordination 
Comrriission. 

The paragraph was adopted by six votes to  three. + 

The PRESIDENT passeti on to paragraph 3 of Article 5 
as proposed by the Co-ordination Commission. He recallea 
that the existing article of the Rules laid down, in- para- 
graph z : 

" A special public sitting of the Court may, if neces- 
sary, be convened for this purpose." 

The Co-ordination Commission had now proposed the 
following text, which would form the third paragraph: 

" A special public sitting of the Court may be con- 
vened for this purpose." 

He put paragraph 3 of the text proposed by the Co-ordina- 
tien Commission to the vote. 

The Court unanimously adopted this paragraph. . (This 
paragraph was combined with the second paragraph for 
the text adopted in first reading.) 

The PRESIDENT obçerved that the Co-ordination Corn: 
mission proposed to omit the third and last paragraph 
of Article 5, as at present in force, namely: ' 

" At the public inaugural sitting held after a new 
election of the whole Court, the required declaration 
shall be made first by the President, secondly by 
the Vice-President, and then by the rcmaining judgei 
in the order laid down in Article 2." (The words " of 
the present Rules " were added after " ArticIe z " for 
the text adopted in first reading.) 

'The President then read the statement of reasons in 
the Co-ordination Commission's report: 

" The Commiçsion coiisiders that the n e y  wording 
proposed for the last paragraph docs not prevent 
the Court from holding a public sitting, after a new 
eIection of the whole Court, on which occasion the 
newly elected judges would make their sole~nn declar- 
ations, in conformitgr with the precedents of 1922 
and 1931. " 

Baron ROLIN-JAEQUEMYNS pointed out that, under 
paragraph 3 of the Articlti. 5 which had just been adopted, 
a spccial public sitting ~night be called for the making 
of solemn déclarations. The former paragraph 3 had 
therefore become superfluous. 

Jonkheer VAN EYSINGA pointed out that the paragraph 
which it was proposed to omit contained a clause, dealing 
with the order in which the solemn declarations were 
to be made, which was lacking in the'new Article 5.  
. M. GUERRERO, Vice-President, did not think anything 
would be gained by the omission of this paragraph, which 
contained a useful provision. 

Count ROSTWOROWSKI was also in favour of retajning 
. the paragraph, which, he said, confirmed the view that a 

judge entered upon hiç duties before the public sitting 
at' which he made his solemn declaration. 

The PRESIDENT put to  the vote the question of the 
retention of the last paragraph of the existing Article 5 .  

By seven votes to  two, the Court decided to retain the 
paragraph. 

3.IV.35. * 
First Reading. 

Paragraphs I and z of Article 5 were adopted without 
observation. . 

I n  paragraph 3, an amendment affecting the French text 
only was adopted. 

There being no further observations,  PRE PR ES IDE NT decla- 
red Article 5 adopted in first reading with this.amendment.l 

6.11.36.** 
Second Reading. 

Pgragraph r .  
Adopted. 

ParagrafiA 2. 

M. FROMAGEOT conçidered that the words " dont i l  s'agit " 
(in question) werc superfluous. The phrase " the first public 
sitting of the Court at  which the judge is present after his 
appointment " was perfectly clear without these words. 

He thought the sentence might run: 

" . . . at which the judge is present after his nomi- 
nation or election." 

The PRESIDENT said that M. Fromageot proposed that 
paragraph 2 of Article 5 should run as follows: 

" This declaration shalI be made at the first public 
sitting of the  Court at  which the judge is present after 
his election or nomination. A special public sitting 
of the Court .may be convencd for this purpose." 

There being no objections, this text was considered 
adopted. 

Paragraph 3. 

Adopted. 
The article was adopted in second reading. 

. . . , , . , , , , . . -  - , , . . . . -  . , . . . , .  
The PRESIDENT, upon a suggestion by the Registrar, 

drew attention to a doubt which inight arise in connec- 
tion with paragraph 2 of Article 5 ,  which had been pre- 
viously adopted by the Court. That article said that 
judges must make their soIemn declaration at " la $remièrô 
audience publique de la Cour .' . . ". But it  had just been 
said that when there was .no argument, etc., at a public 
sitting, it was not a hearirig (audience). The result of this 
might be that, in a case where there were no . oral . proceedings, 

' * n 2, A. 3 ,  P. 423: 
** Ib id . ,  pp. 495, 500. 

1 For .text adopted, see meeting of 4 . i i ~ . > 5  above. 



12 Articles 6 ,  7 

a judge ad hoc might have to wait until the delivery of 
judgment before making his declaration. 

M. 1 7 ~ ~ ~ ~ ~ ~ ~ ~  observed that it was also providcd 
in the same paragraph z of Article 5 that " a special public 
sitting of the Court may be convened for this purpose ". 

The RECISTRAR pointcd out that the difficulty which 
he foresaw arose from the fact that the tcxt laid down 
the general rule that solemn declarations must be made 
" at the first audience Publique a t  which a judge was 
present ". This rule, however, could hardly ever be 
applied, if the principle that a judge should make his 
declaration " before taking up his duties" was to be 
observed. The Court aould thus be obliged either to 
convert the exception-the convening of a special public 
sitting-into the rule, or to  extend the possibility of a 
judge ad hoc sitting before making his solemn declaration 
to a degree hardly compatible with the principle of the 
Statute rcferred to. 

M. GUERRERO, Vice-President, in order to avoid these 
difficulties, proposed that the expression " séaace publique " 
should be used in paragraph 2 of Article 5 instead of 
" audience Publique ", and that the final phrase : ," A special 
public sitting of the Court may be convened for this purpose " 
should be deleted. 

Baron ROLIN-JAEQUEMYNS thought it would be better 
to keep Article 5 ,  paragraph z ,  as it was-z.e., to  provide 
for the convening of a speciaI public sitting for the declar- 
ation of a judge ad h9c. 

M. GUERRERO, Vice-President, thought that, as soon 
as new members were elected, a public sitting should be 
held in order that they might make their solemn declar- 
ation before entering upon their duties, even if there were 
no case before the Court. 

1o.r11.36.* 
Fina l  Adopt ion.  

The PRESIDENT said that there had been no change in 
paragraph I of Article 5. 

In paragraph 2, the Drafting Committee had replaced 
the word " audience " by " séance ", in view of the discus- 
sion which had taken place at a previous meeting when 
it had been observed that the dcclaration wouId be made . 
at a public sitting but that this sitting would not necessarily 
be a hearing (aztdience). 

In the English text the word " sitting " had been used, 
which corresponded better to " séance" than " meeting ". 

At the end of paragraph 2, the Committee had also made 
a slight change, saying: " en vue de cette déclaration, la Cour 
peut tenir apte siance publiqtce spéciale ", instead of " la 
Cour peut être co~~vopziée ". To make it correspond to the 
new French text, the English text had been amended to  
read: " A special public sitting of the Court may be held, . . ." 

Lastly, in paragraph 3, in the English text, the word 
" next " had been substituted for " secondly ". 

The PRESIDENT declared article 5 as a whole finally 
adoptetl with these amendments. 

ARTICLE 6 (Article 6 of the oEd Rules) .  
APPLICATION OF ARTICLE 18 OF THE STATUTE 

First Reading of Ar;icEes 6 ,  7 and 8. 
No changes having been proposed in t hex  articles, they 

were voted upon together in first reading and were adopted 
unchanged on 3.1v.35 

6.11.36.* 
Article 6 .  - Second Reading. 

M. U R R U T I A . O ~ ~ ~ ~ V ~ ~  that the draft article which the 
Court was about to examine said that Article 18 of the 
Statute was to  be applied when a member of the Court was 
" mis en cause ". But Article 18 was also applicable-e.g., 
in the case of a judge permanently prevented from sitting 
by ill-health. Article 6, which seemed to imply a sort of 
trial, was scarcely applicable to  a case of this kind. 

Accordingly, M. Urrutia proposed simply to Say: 
" For the purpose of applying Article r8 of the 

Statute .of the Court, the President, or if necessary, 
the Vice-President, shall convene the members of the 
Court. If the members prpsent are unanimously 

agreed, the Registrar shall issuc the notification 
prtscribed in the above-mentioned article." 

M .  FROMAGEOT feared that M. Urrutia was attribiiting 
to  the words " mis en cazlse " a technical rneaning which 
they did not possess. 

The PRESIDENT remarked that the English text used 
the word " affected ". He considered, moreover, that the 
question of the application of Article 18 of the Statute 
was a very delicate one and would prefer not to touch 
the wording of Article 6 of the Rules. 

RU PA ES IDE NT declared Article 6 adopted in second reading. 

1o.irr.36. 
Article 6. - Fina l  Adoption. 

The Brafting Committee proposed no change in the French 
text, and in the English text they had simplv substituted 
the word " unanimous " for " unanimously agreed ". 

Article 6, as thus amended, was finally ado#ted. 

ARTICLE 7 (Article 7 and Article 33, ParagrafiA 3,  sub-paragraph z ,  of the old Rules). 
TECHNICAL ASSESSORS : APPOINTMENT 

3 . IV.35 .  
See under Article 6 above for adoption of Article 7 

unchanged in first reading on. 3.1v.35. 

* D 2, A. 3. PP. 495-496. 
1 The text of the article was as follows: . 
" For the purpose of applying Article 18 of the Statute of the 

Court. the President, or if necessary the Vice-President, shall coi- 
vene the members of the Court. The member affected shall be 
allorr.ed to furnish explanations. When he has done so. the question 
shall be discussed and a vote shal1 be taken, the rnernber in question 
not being present. If the mernbers present are unanirnouslp agreed, * 

5.11.36.** 
Second Readinga2 

Paragraph I. 
Adapted without observations. 

the Registrar shall issue the notification prescribed in the above- 
mentioned article." 

* D 2 ,  A .  3, p. 715. 
**  Ib id . ,  pp. 496-497, 

See meeting of 4.111.36. p. 349. 
The text under consideration was that of the old Rules un- 

changed. 



Article 7 

Parngvafih 2. 

The PRESIDENT said that he liad been unable to  find 
either in the Statute or the Rules any provision empowering 
a Chamber to appoint assessors. For instance, neithernin 
Articles 26 nor 27 of the Statute was there any provision for 
the withdrawal of the right of -appointment from the Court. 

M. ANZILOTTI pointtid out, however, that under these 
articles of the Statute, " The technical assessors shalI bc 
chosen in each case in accordance with the rules of procedure 
undi:r Article 30 ", and under that Article: " The Court 
shall frame rules for regulating its procedure." The Court 
had undoubtedly relied on this provision when it had laid 
down in the Rules that assessors in a case beforc a Chamber 
would be chosen by the Chamber itself. 

The, PRESIDENT had no wish to  withdraw from the 
Chambers the right to  choose their assessors. He re- 
marked, however, that there was a shortcoming here in 
the reIevant texts. 

Jcinkheer VAN EYSIKCA observed that, according to the 
records of the preparation of the Rules, l the second para- 
graph of Article 7 expressed the principle of the autonorny 
13f the Chambers, a principle which had been recognised 
by the Court ever since 1922. 

The PRESIDENT still feIt some doubts. For instance, 
undcr Article 8 assessors had to makc their soIemn 
ileclüration before the Court. 

The REGISTRAR pointed out that. under Article 70 of 
the revised Rules, the rules for procedure before the full 
Court were automatically applicable to procedure before 
the Chambers; again, the third paragraph of ArticIe 71 
tonferred the powers of the President of the Court upon 
the President of the Chamher as soon as the Chamber 
was assembled. 

These two provisions woiild seem to remove any difficulty 
and perhaps even render paragraph 2 of Article 7 super- 
tlilous. In any case, there was no inconsistency betwcen 
that provision and the other provisions of the Rules. 

The PRESIDENT left the question to the decision of the 
Court; he had simply wished to draw their attention to what 
had appeared to be an omission in the Rules. 

The REGISTRAR desired to cal1 attention to a technical 
point: the second pariigraph of Article 7 spoke of the 
" SpeciaI Chamber ". But Articles 26 and 27 of the revised 
Statute provided that:  " Recourse rnay always be had to 
l.he summary procedure provided for in Article 29, in the 
cases referred to in the first paragraph " of each of these 
:irticles. Accordingly, the possibility of having technical 
assessors was not confined to the full Court and the Special 
Chambers; in certain cases the Chamber for Summary 
l'rocedure could also have them. ArticIe 7 could be brought 
into harmany with the revised Statute simply by deleting 
the word " Special "; for, according to the terminology 
cif the Rules, a distinction was drawn between " Special 
Chambers " and " Chaniber for Summary Procedure ". ' 

There being no objection to the deletion ,of the word 
" Special " in paragraph 2 of Article 7, the PRESIDENT 
cfeclared the deletion of this word approired. 

The President also declared Article 7 as whole adopted 
by the Court, in second readiiig. 

6.11.36. 
See under Article 8, p. 35, for discussion of Article 7 .in 

connection with Article 8. 

See D 2. p. 36. 
a E'aragraph 4 of the Rules now in force. 

M. NEGULESCO wished to revert to  Article 7. In the 
first paragraph, after the words " The President shall take 
steps to obtain al1 information which might be helpful 
to  the Court ", they might with advantage add " or the 
Special Chamber ". Since paragraph 2 of Article 7 drew 
a distinction between the Court and the SpeciaI Chambers, 
the two paragraphs of that article must be brought into 
harmony. 

The REGISTRAR wondered whether it would not be better 
to insert the word " full " in paragraph 2 of Article 7 and 
Ieave the word " Court " in the first paragraph; for, other- 
wise, they would have also to correct the terminology 
throughout the rernaindcr of the Rules. 

M. ANZILOTTI suggested that the words " which might 
be helpful to  the Court " in the first paragraph should be 

'deleted. 

There being no objection, the PRESIDENT noted that the 
Court was agreed to delete the words " which might be 
helpful to the Court " in paragraph I of Article 7. 

Jonkheer VAN EYSINGA considered that i t  would be 
desirable, as suggested by the Registrar, to  insert the 
word " full " before the word " Court " in the second line 
of paragraph 2 of Article 7. 

M. A N Z I L O ~ I  agreed, because when the expressions " the 
Court of fifteen judges " and " the Chambers" were con- 
trasted, the expression " fulI Court" must be used, for 
" the Court " could aIso mean the Court sitting as a 
Chamber. 

The PRESIDENT noted that there were no objections to  
the suggestion to insert the word " full " before the word 
" Court " in line 2 of paragraph 2 of Article 7. 

Baron ROLIN-JAEQUEMYNS wondered whether, in order 
to make it clear that it was not a matter of indifference 
whether the ass~ssors were appointed by the full Court or 
by a Chamber, but that it would depend on circumstances 
which of them would make the appointments, i t  would not 
be well to add the words " as the case may be " after the 
words " either by the Court or . . . " in paragraph 2 of 
Article 7. 

The PRESIDENT took a vote on Baron Rolin-Jaequemyns' 
proposal. 

The proposa1 was adopted by eight votes to two. 

The PRESIDENT said that he had voted against the pro- 
posa1 because be thought the change a superfluous one 
which might subsequently lend itself to  interpretation. 

He noted, moreover, that several amendments had been 
introduced into the text of Article 7, previously adopted 
by the Court; and that this article was now worded as 
folIows : 

" I. The President shall take steps to obtain al1 
relevant information with a view to the selection of 
technical assessors in each case. With regard to the 
questions referred ta  in Article 26 of the Statute of the 
Court, he shall, in particular, consult the Governing 
Body of the International Labour Office. 

" 2. Assessors shall be appointed by an absolute 
majority of votes, either by the full Court, or by the 
Chamber which has to deal with the case in question, 
as the case may be." 



34 Article 7 

See under Article 32, pp. 102 et seq., for discussion of 
paragraph 3 of Article 7 as paragraph 4 of Article 33 

. (Article 32 of Rules in force). 

[See also under Article 32, ' pp. 93-96, for 
discussion of old Article 35, paragraph 3, subse- 
quently paragraph 4 of Article 33 and finally 
paragraph 3 of Article 7, in 1934 (on 24.V.34, 
25.v.34, and 31.v.34).] . 

19.11.36. * 
The PRESIDENT said that, as had been decidcd, he and 

some other members of the Court had prepared texts to 
give effect to the decisions in regard to  paragraph 4 of 
Article 33. 

The proposals made were as follows: 

" I. ' To delete paragraph 4 of Article 33 (Article 32 
of Rules in force).' 

" 2 .  To draft Article 7 as follows: 
I I  ' 

I. The President shaH take steps to obtain al1 
relevant information with a view to the selection of 
the technical assessors to be appointed in. a case. 
For cases falling under Article 26 of the Statute of 
the Court, he shall in particular consult the Governing 
Body of the International Labour Office. 

" ' 2. Assessors shall be appointed by an absolute 
majority of votes by the full Court or by the Chamber 
which has to deal with the case in question, as the 
case may be. 

<< I 3. A request for technical assessors to be 
attached to the Court under Article 27, paragraph 2, 
of the Statute muçt at latest be submitted with the 
first document of the written proceedings. Such a 
request shall be complied with if the parties are in 
agreement. If the parties are not in agreement, ,the 
decision rests with the full Court or with the Chamber 
as the 'case may, be.' 
. . . . . . . . . . . . . . . . . . . . . . .  
" 3. To draft Article 71 as follows." 

The PRESIDENT explained that i t  was proposed to delete 
paragraph 4 of Article 33 and to add a paragraph 3 to  
Article 7;  an alteration would also be made in Article 71 
of the Rules. I t  would, however, be best not to discuss 
Article 71 until it was reached in the course of the exarnina- 
tion of the Rules. In regard' to  Article 7, .net only had the 
new paragraph 3 been added, but in paragraph I the words 
" appointed in a case " had been substituted for " in each 
case ". 

A verbal amendment affecting the French text only was 
proposed and adopted. 

The PRESIDENT noted that the- Court adopted the 
third paragraph proposed for Article 7 'with this amend- 
ment. 

27.11.36. 
See under Article 71, p. 299, for discussion of Article 7 

in connection with Article 71. 

* D 2, A.  3, p p  581-582. 
1 See under' Article 32, p. 103. 
a See under Article 71, p. 299. 

There was no change in the French text of Article 7 and 
only purely verbal changes in the English text. 

M. NAGAOKA, observing that paragraph I spoke of 
" technical assessors " and paragraph 2 simply of " asses- 
sors ", asked the reaçon for this difference. 

M. FROMAGEOT explained that the assessors referred to 
in the first paragraph were technical assessors for the 
particular case. Tt was therefore unnecessary in paragrapf~ 2 ,  
which was sirnply a complement of the first paragraph, in 
which the assessors had already been described as " tech- 
nical ", to repeat the adjective. 

hl. XAGAOKA accepted hi. Fromageot's explanation, but  
in view of it proposed to add the word " technical " to the 
title of Section I of Heading 1 ,  and to Say: " Judges and 
technical assessors ". 

Raron ROLIK-JAEQUENYNS would prefer to delete the 
word " technical " in the third pnragraph as in the second. 
As regards its insertion in the title, he thought tliat 
unneceçsary, as the reference was expIained in Article 7. 

The PRESIDENT took the opinion of the Court on the 
question whether the word " technical " should be inserted 
in the title of Section I .  

Personally, he would vote against it, as he thought it 
preferable that the Court should make as few alterations 
as possible in the text adopted in second rexding and 
referred to the Drafting Committee. 

Thc Court, by eight votes to one, with one abstention, 
approved the addition of this word. 

The PRESIDENT asked whether the Court desired to delete 
the word " technical " in the third paragraph of Ar- 
ticle 7. 

hZ. ANSILOTTI thought there was a shade of difference 
between paragraphs r and 2 and paragraph 3, which referred 
to Article 27 of the Statiite and which, consequently, should 
perhaps reproduce the expression uscd in that article--i.e., 
" technical assessors ". 
M. NAGAOKA, in order to avoid any confusion, would be 

iii favour of deieting the word. 

By six votes to four, the Court decided to delete the 
word " tcchnical" in the first line of the third paragraph 
of Article 7. 

The PRESIDENT having read the English text of Article 7, 
Baron ROLIN-JAEQUEMYNS observed that this text and the 
French did not correspond. The French text said: "I l  con- 
sulte notammeFt . . .", and the English sirnply: " He shall 
consuIt . . .", the word " notamment " not being trans- 
Iated (the words " in particular " having been deleted by 
the Drafting Committee). 

The PRESIDENT explained that, whereas the French text, 
without the word " notamment ", niight convey limitative 
meaning, that construction could not be placed on the 
English text prepared by the Drafting Committee. That 
text did not preclude the consultation of other bodies besides 
the International Labour Organisation. 

Article 7 was finally adopted with the amendment indi- 
cated above. 



ARTICLE 8 (Articlt 

:$.lV.35. 

See undcr Article 6, p. 32, for adoption of Article 8 
iinchanged in first reading. 

Baron ROLIN- JAEQUEMYNS asked whether, wheti the 
article said that " Assessors shall make the following 
solemn declaration at the first sitting of the Court at  which 
they are present: . . .", this really meant a sitting of the 
full Court, sa that an assessor could not make his declaration 
at a sitting of the Charnber in which he was to sit. 

' r ie  PRESIDENT replied that i t  had just been argued that 
Article 70 of tlie Rules clisposed of al1 such difficulties. The 
clues.tion here was really the same as in paragraph I of 
Article 7 ,  according to which the President was to  obtain 
al1 information helpful to  the Court, no reference to the 
Charnber being made. 

M. ANZILOTT~ pointed out that the last paragraph :of 
Article 71 of the revised Rules said: 

" As soon as the Chamber has met t o  go into ihe 
case submitted to it, the powers of the President of 
the Court in respect of the case shall be.exercised by 
the President of the Chamber." 

Uritil that moment, thercfore, the President of the Court 
\vould, of cotirse, prepare the case for the Chamber which 
\vas to be constituted later. There seemed, therefore, nothing 
cibjectionable in the wording of Article 7, paragraph I. 

The PRESIDENT remarked that, in paragraph 2 of Article 7, 
the word " Court " clearly rneant the full Cour t l  

Baron IIOLIN- JAEQUEMYNS would like the wording ,of 
Article 8 to be made more .expljcit. 

M. FROMAGEOT thought they might Say: " Assessors shall 
make the following solemn declaration before the Court." Bnt 
was it  necessary for the ;issessorç to conle before the C.ourt.to 
rnake this declaratior, if the Chamber wasnot yet constituted? 

M. NAGAOKA. wondercd whether it would not be better 
to Say: " Assessors shall make the following solemn declar- 
ation at the first sittirig of the Chamber." The Special 
Chambers and the Charnber for Summary Procedure had 
been created in order to sirnplify proceedings. The renson 
why the rnernbers of tIiose Chambers were chosen before- 
hand was precisely to  make it unnecessary that al1 rnernbers 
of the Court should have to be summoned to The Hague 
for cases which were to  be dealt with t>y thcsc Chambers. 

RI. ANZILOTTI recalled that it had been held that,  in 
principle, a Chamber was the Court; that a sitting of a 
Charnber was a sitting of the Court meeting as a ChamFer 
for Summary Procedure or as a Chamber for Labour Cases, 
etc. This followed quite clearly from Article 73 of the 
revised Rules 5 (former Article 70). 

The PRESIDENT observed that, in paragraph z of Article 7 
which had just been adopted, a-distinction was made 
between " the Court " and " the Chambers ". 
-- 

* U 2, A.  3,  p p  497-500 
l The text  under consideration was that of the old Rules un-, 

changed. 
The word " full " was ktter inserted in paragraph 2 of Article 7, 

see p. 33. 
See meetings of z8.1i and g.1V.35, p. 314. 

: 8 of the old Rules).  

'The KEGISTRAR thought that there was a mistake of 
terminology in that paragraph. When adopting the revised 
Rules in first reading, the Court had decided that, wherever 
both the full Court and the Court sitting as a Chamber 
were meant, the word " Court " would be used; and that 
the expression " full Court " would be used when the Court 
with fifteen judges was meant and not the Chambers. 
To be logical, the word " full " should be inserted in para- 
graph 2 of Article 7. 

13aron ROLIN- JAEQUEÙIYNS proposed that Article 8 should 
simply Say : 

" Assessors shdI make the following solemn declar- 
ation at the first sitting a t  which they are present. . . ." 

, There being no objections, the PRESIDENT declared 
Baron Rolin- Jaequemyns' proposa1 . adopted. 

M. ~ ~ N Z ~ L O T T I  thought that the Registrar's suggestion 
regarding paragraph z of Article 7 would dispose of at al1 
events some of the President's doubts. 

The PRESIDENT would be afraid of the Rules being so 
interpreted as to  allow a judge to  make his declaration 
before a Chamber. In his opinion, the full Court was also 
meant in Article 8, and not the full Court or the Court 
sitting a s  a Chamber, as the case might be. 

M. ANZILOTTI ohserved that, according to the rcvised 
Statute, a judge ad hoc in the Charnber for Summary Pro- 
cedure must be abIe to make his solemn declaration a t  the 
first sitting of the Chamber attended by him. 

The PRESIDENT invited the Court to  return to  Article 8. 
Jonkheer VAN EYSINGA recalled that one of the points 

reserved for the second ieading was the question whether 
the phrase " audience pli~bliqzte " (public hearipg) should be 
used in preference to " séance pztbliqz~e " (public sitting) 
(1935 Minutes, p. 457). In Article 3 " atidience jbz~bliqz~e " 
was used, and in Article 8 " séance Publique ". Perhaps 
it would be well in this connection to decide tliis point. 

Baron KOLIK:JAE~JUE~IYKS in any case proposed that 
they should Say " audience publique ". 

The PRESIDENT boted that the Court wiçhed to add 
the word " $zcbEiqzce ". 

After a further exchange of views, the Court decided 
to retain the word " séance " in the first Iine of Article 8, 
in preference to the word " audience ", because the word 
" séance " was wider than the word " audience "; for the 
word " séance " would cover " audiences ", whereas the 
word " audience " would not cover al1 " séances ". 

Baron KOLIN-JAEQUEMYNS, being anxious to make it 
cIear that assessors must make their declaration before 
entering upon their duties, proposed that Article 8 shoiild 
be worded as follows: 

" Assessors, before entering upon their duties, shall 
make . . . declaration at a public sitting." 

The words " a t  the first public sitting at which they are 
present " would be deleted. 

The PRESIDENT noted that, if the Court agréed to the 
addition of the words " before entering upon their duties ", 
this would not prevent the practice which had been adopted 
in the case of the judges ad hoc l from being followed- 
narnely, that before they had made their solernn declaration; 
the documents of the written proceedings were communi- 

1 See meeting of 4.111.35, pp. 29-30. 



cated to  them and they were allowed to attend preliminary 
discussions. 

The PRESIDENT put the foliowing question to the Court: 

" Does the Court decide to add the words ' before 
entering ufion their duties, shall make . . . at a public 
siltlng . . .' in place of the words 'shall make . . . 
at the first public sitting of the Court at  which they 
are preçent ', in paragraph I of Article 8 7 " 

By eight votes t o  two, the Court answered 'the question 
in the affirmative. 
. . . . . . . .  . . . . . . . . . . . . . . . . . . . .  

The PRESIDENT observed that Article 8 was now finally 
worded as follows: 

" Assessors, before taking up their duties, shali make 
the following solemn declaration at a public sitting : . . ." 

Adopted in second reading. 

I O . I I I . ~ ~ . *  
, 

Final Adofitiorn. 

There were no changes in the French text. In the English 
text a mere alteration in the order of the wording was sug- 
gested. 

Jonkheer VAN EYSINGA, referring to  the discussion on 
Article 7, wondered whether the word " technical " should 
not be inserted in the solemn declaration. 

The PRESIDENT asked whether the Court wished to add 
the word " technical " before the word " assessors " in the 
solemn declaration. 

By six votes to four, the Court answered the question in 
the negative. 

Article 8 was finally adofited. 

ARTICLE 9 (ArticZe g of the old Rules). 

4,111-35.' 
The first paragraph was worded as follows in the Co- 

ordination Commission's text : l 

" The election of the President and the vice-~resident 
shall take place in the last quarter of the last year of 
office of the retiring President and Vice-President. 
They enter upon their duties on January 1st of the 
foIIowing year." 

Jonkheer VAN EYSINGA observed that the change proposed 
by the Co-ordination Commission consisted in the addition 
of the final sentence. Its object was to  avoid any possible 
misiinderstanding as to whether, in view of the last sentence 
of paragraph z ,  the President and the Vice-President con- 
tinued to hold office until February rst, the date of the 
opcning of the ordinary annual session. 

The PRESIDENT put to the vote paragraph I with the 
addition proposed by the Co-ordination Commission. 

Paragraph 4 was worded as follows: 
" The elections referred to in the present article shall 

take place by secret ballot. The candidate obtaining 
an absolute rnajarity of votes shall be declared elected." 

The PRESIDENT asked if it would not be desirable to 
transfer this paragraph to another article or to make it into 
a separate provision, in order to show that it was a general 
rule, and that al1 the elections carried out by the Court took 
place by secret ballot. The President added, however, that 
the First Committee had not been in favour of that course. 

M. GUERRERO, Vice-President, observed that the First 
Committee, whose terms of reference had only extended 
to certain specified articles, had not really been in a position 
to propose clauses of a generd character. I t  was for that 
reason that they had not adopted that suggestion. 

There being no objections, paragraph 4 of Article 9 and 
the article as a whoie were regarded as adopted. 

- 

This paragraph was unanimously adopted. 
3 - l V . 3 5 .  

No amendments had been suggested to paragraph 2. I t  
was worded as follows: .4rticle 9 was adoptcd in first reading with the following 

text : 
" After a new eIection of the whole Court, the election 

of the President and of the Vice-President shall take 
place at the commencement of the following session. 
The President and Vice-President elected in thése 
circumstances shaIl take up their duties on the day of 
their election. They shalI remain in office until the end 
of the second year after the year of their election." 

No objection having been made, the President considered 
this paragraph as adopted. 

Paragraph 3 was worded as follows: 

" Should the President or the Vice-President cease to  
belong to the .Court before the expiration of their 
normal term of ofice, an election shall be held for the 
purpose of appointing a substitute for the unexpired 
portion of their term of office." 

This text dici not differ fron? that of the Riiles at present 
in force. As there was no opposition, the President con- 
sidered it  as adopted. 

D 2 ,  A. 3, PP. 400-401. 
l Ib id . ,  p. 863. 

--.-. . 

" r.  The President 2nd the Vice-President shall be 
elected in thri lasr quarter of the b s t  pear of office of 
the retiring President and Vice-President. They shall 
takc  up their duties on the fo!lowing January 1st.'' 

Paragraphs 2 ,  3 and 4 were adopted with tlie text given 
above (meeting of 4.111.35). 

7.11.36.** 
Second Readilzg.l 

The PRESIDENT opened the discussion on ArticIe g of 
the Rules. . 

Jonkheer VAN EYSINGA said that he had two drafting 
amendments to  propose. 

First, in regard to the passage at the end of paragraph 2 
of the Article: " . ,. . They shall remain in office until 

* D 2. A .  3, P. 724.  
' * *  D 2, A.  3,  PP. 501-503. 

l Text discussed was that adopted in first ieading, except that 
the word " session " in the first sentence of paragraph 2 was replaced 
by " year ", in consequence of the entry into force of the revised 
Statute. 



Article 9 37 

the end of the second year after the of their election." Count R o s r w o ~ o w ç ~ r  suggcsted that the wvrd " sub- 
Tliese words referred lo the Presideiit and Vice-President stitute " (~enzplaçarlnt) had been selected in order ciearly 
elccted after a riew election of the whole Court, and rvho to indicate that the new President or Vice-Presjdent would 
could, of course, never hold office for thrce cornpiete years; merely cornpiete his predecessor's term of office; he would 
Iiowever, to avoid any misunderstanding, i t  would be better not be appointed for three years. 
to 5ay " until Drcemher 31st of the second year " in place The PRESIDENT observed that paragraph 5 of Article 14 
of " until the end of the second year ". of the revised Ruleç, which was the corresponding paragraph 

M. FROMAGEOT thoiight that there rnight be objections regarding the Registrar, said: " Should the Registrar cease 
to fixing December 31st as the date. In his view, the to hold his office before the expiration of the tcrm above 
question was linked to that of the date on ~vhich the Court's mentioned, an eIection çhall be held for the purpoçe of 
judjcial year began and ended. It would suffice, to qee t  appointing a successor. Such election shalI b;e for a term 
the point raised by Jonkheer van Eysinga, to add the word of seven yesrs." This bore out the distinction drawn by 
" jildicial " in the penultimate line of paragrayh z.  Count Rost~vorowski. 

The PRESIDENT pointed out that Article 2 of .the Rulcs, The REGISTRAR said that the word " remplaçafit " had 
in the form that had been adopted,l laid dvwn that " Tlie been uçed in the French text of the first draft al  the Rules 
terrn of office of mernberç of the Court shall begin to rizn subrnitted ta the Court in 1922 a9 a basis for discussion.~i I 

on ~ a n u a r ~  1st of the year foIlowing election . - :"I ~ h ,  English text of that draft, however, had contained the 
a wording which appeared to support jonkheer van Eysinga's word " succeççor "; the Court had rcplaced the word " suc- 
propoçal. On the other hand, he doubted whether the pro- cesser v b y  - çut,stitute JJ. 

posed change was sufficiently important to justify an 
alteration of the text. M. UKRUTIA saw no objection to replacing the word 

" çubstitute " by " successor ", especially as it seemed 
Jonkheer VAN Eysl~Gn observed that a new phrase somewhat curious to use two diffcrent words in Article g 

been introduced into the first paragraph of Article 9: and ~ ~ ~ i ~ l ~  Ir.  
" They shaII take up their dutics on the fallowing January 
1st.'' As+ the Court had amended paragraph r ,  it could Baron ROLIN-JAEQUEMYNS thought that the important 

ma,ke a corresponrJing alteration in paragraph 2. HoWelrer, point was that a reaJer understand 'leariy thai it 

as if appeared that. the Couri considercd the present text Wa" a question of 3 ' 0  perform the of 

szifficiently dear, he woultl withdraw hiç proposal. President or of Vice-President, and .net those of judge. 
They rnight Say: " . : . for the purpoçe of appointing 

The PRESIDEST said that the interpretation plat- a succesçor lo juifil bas duties such for the unexpired 
upon the text by the Court would appear from the minutes. portion of his term of J', 

He drew attention to a verbal correction ta be made in 
the ~ ~ ~ l i ~ h  text, I~ paragrriph of Article 9, the woTds M. GUERRERO. Viice-President, saw a difference in meaning 

wcurred; . , . (normal) teTm of This wils between the word " rubstitute " and the word " succesor ". 
~vr011g; i t  would be better to say " his term of office ". In paragraph 3 of Article 9, it woriId be better to make it 

clear that it was not a case of a temporary replacement- 
The Court approved this change in the Enghsb tcxt. but of an eIection for the appointment of a successor. 
Jonkheer VAN EYSINGA said that his second amendmerit M: NAGAOKA, in order to avoid any dificulty, would 

rclated ta a word in the third paragrapli, which read: propose a simpler tvording: " . . . an election shaU be held 
" Should the Prosident or the Vice-President cease to belong for the purpose of appointing a new President for the to the Court before the expiration of his normal term of 
ofice, an election shall be held'ft~r the purpose of appointing unexpired portion of his term of office ". 

a serbstidule ('~eîn#lnçant) for the unexpired portion of his 
' The PRESIDENT put the foIlowing question to the Court: 

t e r n ~  of ofEce." The word " successor " seamed betfer here, " Does the Court decide to replace the wsrd ' sub- 
eslrecially as the word " successor " was used in the same stitute ' by the word ' successor ' in paragrapk 3 of 
coi~nectiori in Article II of the Rules. The word " sub- Article g ? " 

' stittlte " a ~ ~ a r e n t ' ~  rneant a Person  ho taok the place of , , By eight votes tn one, with the Court 
another because the latter was tcmporarily unable t o .  . answered the qucstiorl in the 
attend. In this case, however, the President or Vice- 
Presidcnt ceased to heIong to the Court, so that it was rea1ly The took a On the proPOsal to a d d ~  

a simessor u.ho was appointed: after the word " successor ", the words " to fulfd bis duties 
as such ". 

M. FROMAGEOT considered tbat there was only a sligM 
shade cif difference between the two terms; he preferred By nine votes to one, the Court rejected the proposal, 

the existing text. . 'The PRESIDENT said that the Court had still to pronounce 

]3;iron R ~ L I ~ - j ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  thoaght that it would per- the proposd to word the end of paragraph 3 g 
haps be bettor tn  word paragraph 3 of Article 9 as folluws, 
on the lines of tht: old text of Article X I :  2 " . . . an election " . . . an eIection shall he held for the pztrj5ose O/ 

shaIl be held for the purpose of appointing a new President appointing n new Presidend for the unexpireil portion 
or a nelv Vice-President for the unexpired portion of his of his ierm of office." 
term of office ". M. ANZILOTTI snggested that the words " or Vice-Presi- 

M. URRUTIA pointed out that Article 15 of the revised dent " shodd be added. 
Statute, whidi in this respect folloived the old Statute, The PI~ESIDENT regctted that ht: must vote against the 
used the terrn " re>nplacement " (replace) in a similar con: proposal; hiç reasan was that he did not wish any rnodi- 
n e ~ t i o n . ~  fications which were not absolutely necessary ta be adopted -- by the Court in second reading. 

5ee p p  5-6. 
113 r ,  p. 26. ' 
See Minute5 of the Conference of rgzg, p. 31. L D ?. p. 253. 



On being put to the vote, the proposal was rejected by 
six votes to four. 

Baron RQLIN-JAEQUESIIW, in paragraph 3 of Article g ,  
proposed that the word " choisi* " should be replaced by 
" désigner ". 

This proposal, on being put to  the vote, was adopted by 
five votes to three, with two abstentions. 
M. ~TEGULESCO, in the faurth paragraph of Article g, prs- 

poçed to  substitute " judge", or else " mernber of the 
Court ", for the word " candidate ". 

The PRESIDENT put the following question to  the 
Court : 

' member of the Court ' for the word ' candidate ' in 
paragraph 4 of Artide 9 ? " 

The Court, by eight votes to two, answered the question. 
in the aff irmati~e.~ 

The PRESIDENT declared Article 9 adopted in second read- 
ing, with the amendments resulting fsom the votes recorded. 

xo.111.36. 
Article g. - Fiml  Adoption. 

No change in the French text of Article 9 war; propased; 
there was one correction in paragraph 2 of the English text, 
the word " day '"having been replaced by " date ". 

" Does 'the Court decide to  substitute the words Article 9 as amended was finally ado$ted. 

DIRECTION OF THE WORK OF THE COURT BY THE: PRESIDENT 

First Reading. rg.rr.36. 
The existing kxt of the ws ado~ted iinchanged Se, under Artide 37, pp. 122-IV, for the discussion of 

in first reading on 3.1v.35. Article ro in connection with Artide 38, paragraph 2 (Ar- 
Second Rendiwg . ticle 37 ( 2 )  of the Rules of 1r.rrr.36). 

The article was adopted in second reading on 7.r1.36 
with a minor change in the French text. The English text Fkal Ado$bion. 

remaiaing as in r ,  and edition, 1931. Article IO was ndofiled unchanged on ro.111.36. 

ARTICLE I I  {Article rr of the old Raskes). 

~ . I I I . = J ~ . *  

For Article I r ,  the Co-ordination Commission had pro- 
posed the following text: 

" The Vice-President shall t a k e  the place of the 
President if the latter is unable to fulfil his duties. In 
the event of the President ceasing to hold office, the 
same rule shall apply until his successor haç been 
appointed by the Court." 

The Commission had, he said, adopted a form of words 
proposed by Baron Rolin-Jaeq~emyns,~ which, it considered, 
had the advantage of greater clarity, though it did not 
affect the rneaning of the text of the existing Rule. 

The existing Rule was worded as follows: 
" The Vice-President shall take the place of the 

President, should the latter be unable to fulfil his 
duties, or, should he cease t o  hold office, untii the new 
President has been appointed by the Court.'' 

The PRESIDENT put the Co-ordination Commission's text 
to the vote, and it was unanirnouslp adopted. 

+ 

Fi~sr and .Second Readings and Fiml Adofilion. 

ArticIe 11 was adopted in h s t  reading on 3.1v.35. in 
second reading on 7.11.35 and finally on 10.111.36 with the 
terrt given above. 

ARTICLE 12 (Artick 12 of the old Rutes). 
l l 

. . 
P)ISGHARGE OF DUTIES OF PRESIDENT AND OF VICE-PRESIDENT 

1 

l 

Article 12 had not been the subject of any praposed 
amendments and was adopted unchanged in first reading 
on g.rv.35. 

The PRESIDENT remarked that he had proposcd to delete 
the wordç " either by the Pesident himself or by the Vice- 

* D ?, A. 3, P .  402. 
** Jbid. ,  p. 504. 

Ib id . ,  p. gcg. 
a The text presented for sec~nd reading was tbat of the ald Rules 

uuamended. 

President ", at the end of paragraph r. Though the 
discharge of the duties of President must aixvays Lie 
assured at the séat of the Court, it was impossible for these 
duties always to be performed either by the Fresident os 
the Vice-President, for instance when the latter was one 
of the judges entitled to  " long leave ". Moreover, the case 
when neither the President nor the Vice-President were 
present at The Hague was adequa.tely provided for by 
other provisions in the Rules. 

Baran ROLIN-JAEQUEMYNS thought, on the contrary, 
that it was desirable that paragraph r of the Article: should 
indicate the normal state of affairs. 

This amendment, presumably by an oversight, was not made 
in  the English text of the article. which in the Rules in force stjli 
contains the word " candidate ". 



Article 13 

The PRESIDENT put the following question to the Court: 

" Does the Court decide to delete the words ' either 
by the President or by the Vice-President ' in para- 
graph I of Article 12 ? " 

Five votes were recorded in favour of the proposa1 and 
five against it . 

The PRESIDENT said that, in accordance with his custom- 
;iry practice in debates on the revision of the Rules, he 
would declare the proposed amendment not to have been 
adopted. 

Jonkheer VAN EYSINGA remarked that the word " judge " 
was used twice in the second and once in the third para- 
graph of Article rs. In view of the change made in Article r 
of the Rules, he thought that this word should be replaced 
by " member of the Court ". 

M. ANZILOTTI pointed out that, if they made this change 
in Article 12, they would aIso have to do so in Article 13 
and probably in several other articles. 

M. URRUTIA proposed in paragraph z to Say: " . . . the 
duties of President are discharged by the oldest of the 
rnembers of the Court who have been longest on the 
Bench ". 

The PRESIDENT put the following question to the Court: 

" Does the Court decide, in paragraph 2 of Article 12, 
to  substitute the words ' members of the Court ' for 
the word ' judges ' ". 

By six votes to  two, with two abstentions, the Court 
answered the question in the affirmative. 

The PRESIDENT asked whether Jonkheer van Eysinga 
made the same proposa1 in regard to the last paragraph 
of Article rz. 

Jonkheer VAN EYSINGA replied that he did. 

Baron ROLIN-JAEQUEMYNS would prefer to Say: 
" . . . the duties of President are discharged by the 

oIdest member of the Court ". 
The PRESIDENT declared the article adopted in second 

reading as thus amended. 

Note. - For references to Article 12 during the 
discussion on Article 13, see Article rg, p. 40 of 
this text. 

r3.1r.36. 
See under Article 25, p. 63, for discussion of Article 12 

in connection with draft Articles 26 and 27 (Article 25 of 
Rules in force). 

10.r11.36. 
FinaE Adoption. 

Article 12 waç finaily adopted, the only change made 
being the substitution of the future tense " shall be 
discharged " for the present tense " are discharged " in 
the English text of paragraphs 2 and 3. 

ARTICLE 13 (Article 13 of the old Rules with Two Ndw Pczragrnfihs). I 

4.111.35.* 

The PRESIDENT observed, in regard to Article 13, that 
the first paragraph of the article proposed by the Co-ordi- 
nation Commission was a reproduction of the existing 
Article 13, which was worded as foIlows: 

" If the President is a national of one of the parties 
to a case brought before the Court, the functions of 
President pass in respect of that case to the Vice-Pre- 
sident, or if he is similarly prevented from presiding, 
to the oldest among the judges who have been longest 
on the Bench and 'who is not for the same reason pre- 
vented from presidirig." 

The first paragraph of Article 13 was put to the vote and 
adopted unanimously . 

The PRESIDEUT said that paragraph 2, which was new, 
was a. text proposed by the Co-ordination Commission; 
it was worded as folIows: 

" If, after a new election of the whole Court, the newly 
elected President sits, in accordance with Article 13 
of the Statute, in order to finish a case which he had 
begun during his preceding term of office as~judge, the 
duties of President for the case in. question shall be 
discharged, by the judge who presided when the suit 
was last under examination, unless the latter is unable 
to sit, in which case the former Vice-President, or the 
oldest among the juclgcs who have been longest on the 
Bench, shall, in coiiformity with Article 12 of the 
present Rules, discharge the duties of President ." 

Jonkheer VAN EYSINGA observed that this proposa1 had 

in reality emanated from the First Committee, l whose 
Rapporteur had stated that it was desirable to legislate 
for the situation which had ariçen in the Zones case. For 
that purpose, the Rapporteur had proposed the solution 
indicated in the new text, which appeared to him logical. 
In the same connection, . the Rapporteur had found it 
necessary to propound and to resolve another question - 
namely, that which arose when, during a nine-years period, 
there was a case still unfinished, after a newly elected 
President had entered upon his duties. That was the case 
that had been provided for in the third paragraph. 

The PRESIDENT put to the vote paragraph z of Article 13,' 
as proposed by the Co-ordination Commission. 

This text waç unanimously adopted. 
The PRESIDENT went on to paragraph 3 of Article 13 

as proposed by the Co-ordination Commission; it was 
worded as follows: 

" If, owing to the expiry of a President's period of 
office, a new President is elected,' and if the Court 
sits after the end of the said period in order to finish 
a case which it had begun to examine during that 
period, the former President shall retain the functions 
of President in respect of that case. Should he be 
unable to fulfil his duties, his place shall be taken by 
the newly elected President." 

M. A N Z I L O ~ I  gathered that, in the case envisaged, the 
former President wouId only be replaced by the newly elected 
President so long as the latter was not himself also unable 
to officiate-for instance, owing to his being a national of 
one of the States parties to the suit. However, he did not 



Article 1.7 

think it  necessary to  have a separate clause to  provide for 
that  contingency. 

The PRESIDENT put paragraph 3 of Article 13, as proposed 
by the Co-ordination Commission, to  the vote; i t  was 
adopted unanimously, as was also Article 13 as n whole. 

3.1~.35.* 
Fivst Reading. 

Baron ROLIN-JAEQUEMYKS having asked, in connection 
with paragraph z, whether, in the event of the President of 
the Court as formerly composed not .being available, the 
functions of President shouid not pass to  the new President, 
it was observed that the latter would not necessarily have 
belongcd to the old Court. 

The PRESIDENT declared Article 13 adopted in first reading.l 

7.11.36.** 
Second Reading. 

The PRES~DENT recalled that he had proposed an amend- 
ment consisting in the deletion of the word " similarly " 
(égalentent) in the first paragraph of the article. This word 
made the paragraph applicable only to a case where the 
Vice-President was prevented from acting because he was 
a national of one of the parties concerned. In reality, how- 
ever, when the functions of President passed to the Vice- 
President, the latter, if unable to act, could hand them over 
to the senior of the remaining judges, no matter what was 
the reason for his inability to  act. 

hl. GUERRERO, Vice-Prcsident, on the contrary thought 
that the only case contemplated by Article 13 was where 
the Vice-President could not discharge the duties of President 
because he was a national of one of the parties concerned 
in the case; other reasons for inability to do so were covered 
by paragraph z of Article 12. 

M. ANZILOTTI thought that this interpretation of Article 13 
was borne out by the last words of the paragraph: " and 
who is not for the same reason prevented from presiding ". 

M. FROMAGEOT considered that, in order to  make it quite 
clear that the text bore the meaning indicated by 
hl. Guerrero, it should read : " si celui-ci est, pour la même 
raison, également empêché " (or if he is aIso for the same 
reason prevented . . . ). 

M. ANSILOTTI, upon reflection, pointed out that para- 
graph z of Article 12 was preceded by a paragraph relating 
to the discharge of the duties of President in general; this 
would cause paragraph z also to be read as of general 
application. On the other hand, Article 13 concerned the 
discharge of those duties in a particular case. I t  might 
therefore appear doubtful whether the case where the Vice- 
President was prevented from presiding in particular pro- 
ceedings for a reason other than one of nationality was 
really covered by paragraph 2 of Article 12. 

The PRESIDENT remarked that, if the Court were to adopt 
the amendment proposed by him, al1 doubts would disappear. 

Jonkheer VAN EYSINGA admitted this, but pointed out 
that in that case the Rules would contain a provision dealing 
only with the inability of the President to preside by reason 
of nationality and not with that of the Vice-President or 
other judges. 

Count ROSTWOROWSKI thought that paragraph 2 of 
Article 12 was general in its application and covered al1 

D 2. A .  3, P. 423. 
*' Ib id . .  pp. 505-507. 
l For text see page 39, meeting of 4 . ~ 1 . 3 5 .  

circumstances-i.e., the discharge of thc functions of Pre- 
sident of the Court as weIl as the work of the Court in 
general. 

Article 13, on the other hand, referred to the case of 
inabiIity to  act as President by reason of nationality and 
applied to the President, the Vice-President and al1 mem- 
bers of the Court. This must, however, be clearly brought 
out in the text. That was why it  would be better to Say: 
" s i  celui-ci est, pour la même raison, empêché ". 

The REGISTRAR recalled that the original tcxt adopted 
in 19261 had used the word " pareillement ". This word 
had been replaced by " également " in 1931 2. 

The PRESIDENT put t h e  following question to the Court: 

" Does the Court decide to add the words ' pour la 
même raison ' "fter the word ' empêche" in para- 
graph I of Article 13 ? " 

By nine votes t a  one, the Court answered the question 
in the affirmative. 

M. ANZILOTTI reverted to  the question raised by the 
President. There was probabIy a Iacuna in the texts. 

M. GUERRERO, Vice-President, assumed that the President 
was ill: then the Vice-President should take his place: But 
the Vice-President was on leave. In that case, according 
to Article 12, the senior judge would replace both the 
President and the Vice-President. 

The circumstances in Article 13 were not the same. 
Supposing there were a case between Great Britain and 
Salvador: the .President uraç a British subject and the 
Vice-President waç a national of Salvador. The President 
could not preside in this case, but he would continue to  
preside over the Court. The Vice-President could not pre- 
side in this case for the same reason. Accordinglp, the senior 
member would have to preside over the proceedings. 

hl .  A ~ z r ~ o r r ~  thought that, if the Vice-President were 
absent, Article r3 worild not be applicable, and that the 

~circumstances were ~ i o t  covered by Article 12, because 
that article c'oncerned oniy the functions of President in 
general and, in the circumstances envisaged, the President 
would continue to exercise those functions. 

M. GUERRERO, Vice-President, considered that M. 
Anzilotti's point might be met by- adding, after the words 
"pour  la même raison", the words "ou pazsr toute autre cause". 

Jonkheer VAN EYSINGA pointed out that, if this ainend- 
ment were made, the end of the paragraph, where the 
words " même empêchement " occurred, would also have 
to be aItcred. 

M. ANZILOTTI thought that the proposed amendment 
would introduce an extraneous element into Article 13. 
The point to be brought out was sirnply that the duties of 
President in a given case could never be discharged by a 
national of one of the parties concerned. 

The PBHSIDENT, in this connection, proposed the following 
draft : 

" If the President is a nationaI of one of the parties 
to  a case brought before the Court, he will hand over his 
functions as President in respect of that case. The same 
rule applies to the Vice-President or to any other 
member of the Court to whom the functions of President 
may pass." 

l D 2, A.. p. 248. ' D 2 ,  .4. 2,  P. 297. 
3 The English text  containing the word " similarly " would not 

seem to  be affected. 
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Jonkheer VAN EYSINGA suggested the following rnodi- 
fication: 

" , . . The same rule applies to the Vice-President 
or to other members of the Court to whom the furictions 
of President may successively pass." 

The fact that the Vice-President rnust replace the Pre- 
sident and that only if the former were prevented frorn doing 
so would the turn p a s  to  the other judges, did not seem to 
him sufficiently cIearIy brought out in the President's draft. 

M. ANZILOTTX would prefer the following wording to 
bring out this idea: 

" The same rule applieç to the Vice-President or to 
any mernber of the Court to whom the functions of 
President may pass." 

Baron ROLIN-JAEQUISMYNS wished to add the words " in 
this case " to make it quite clear that the paragraph was 
solely concerned with the functions of President in respect 
of a particular case. 

M. ANZILOTTI observed that this point was made clear in 
the opening phrase, which governed the whole of the para- 
graph. 

Jonkheer VAN EYSINGA was afraid that M. Anzilotti's. 
proposal did not clearly bring out that, if the President 
had to hand over his functions, they passed, in the first 
place, to the Vice-President. . 

M. ANZILOTTI recalled that, according to Article 45 
of the Statute, "The hearing shall be under the control 
of the President or, if he is unable to preside, of the Vice- 
President." 

The PRESIDENT said that in that case paragraph I o f  
Article 13 would run as follows: 

" If the President is a national of one of the parties 
to a case brought before the Court, he wiII hand over 
his functions as President in respect of that case. 
The same rule applies to the Vice-President or to 
any mernber of the Court to whom the functions of 
President may pass." 

There being no objections, he declared this text adopted. 

Paragraph 2. 

Jonkheer VAN EYSINGA remarked that the word " judge " 
was used three times in this paragraph. Shor~ld it not, as 
before, be replaced by the expression " member of the 
Court " ? 

The PRESIDENT considered that the expression " term 
of ofice as judge ", in line 5 ,  rnight be retained. On 
the other liand, he proposed in the last line but one to 
delete the words "in conformity with Article 12 of the 
present RuIes ". 

I t  was decided accordingly. 

Paragraph z of Article 13 would therefore run as follows: 

" If, after a new election of the whole Court, the 
newly eIected President sits, in accordance with 
Article 13 of the Statute of the Court, in order to  
finish a case which he had begun during his pre- 
ceding term of office as judge, the duties of Presi- 
dent, for the case in question, shall be discharged 
by the member of the Court who presided when the 
case was last under exarnination, unless the latter 
is unable to sit, in which case the former Vice-President, 
or the oldest among the rnembers of the Court who 
have been longest on the Bench, shaIl discharge the 
duties of President." 

There being no opposition, the PRESIDENT declared this 
text adopted. 

Paragïa+k 3. 
There being no observations, the PRESIDENT declared 

this text adopted.' 

The three paragraphs of Article 13 were thus adopted 
' in second reading. 

10.111.36, 
Final  Ado$tion. 

Article 13 was finally adopted with only minor verbal 
changes in the text adopted in second reading. 

ARTICLE 14 (Arlicle 17 of the old Rules).  

First and Second Readings and Fina l  Adoption. which laid down what was to be done if the Registrar ceased 

on 3.1v.35, the article was adopted unchanged and without to hold office befoie the expiration of his term, it should not 

observation in first reading:l On thiç occasion, however, be specified, as in the previous paragra~h,  that the successor's 
it was decided by a vote that the articles concerning the of would begin On January Ist the Year 

~ ~ ~ i ~ t ~ ~  should be placed following those concerniiig the following that in which the election was held. It was held 

Preçidency, the old Article 17 thus bccorning Article that thiç followed suffrciently c lear l~  from paragraph 4. 

14. 
On 10.111.36, Article 14 was finally adofted unchanged in 

oIi ~ , ~ , , ~ 6 ,  ~ ~ t i ~ l ~  I4 was adopted unchanged in secoiid the French text and with only an insignificant change in the 

reading. The question was raised whether, in paragraph 5 ,  text- 

ARTICLE 15 (Article r8 of the old Rutes) .  

, First and Second Readings and Final  Adoption. reading with the number 1 5 . ~  

On 3.1v.35, the article waç adopted unchanged in first 
On 8.11.36 it was. adopted in second reading and on 

10.111.36 it was finally adopted as Article 15 unchanged. 

l Two verbal corrections were, however, made in the English text 
' 

as given in D I, 2nd edition: In paragraph 4 the words " commen- 
cing on " were replaced by " reckoned from " and in paragraph 5, 
lnst fine, the word " full " was deleted. 1 SeeIrneeting of q.rr1.35, p. 39, for test  of this paragraph. 

3 See also Explanatory Note, p. V I ~ .  a See above under Article 14, hrst reading. 
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ARTICLE 16 (Article 19 of the old Rulcs). 

HOLIDAY OF THE REGISTRAR 

4.111.35.* Article 19 (old Rzlles). 
Discussed as Article 19 (old Rules). 

Article 19 was worded as follows: 
Articles 19 tu 26. - Internal Regulatioks. 

" The Registrar is entitled to two rnonths' holiday 
The PRESIDEKT said that, in regard to Articles 19 to  26, in each year." 

i t  had been suggested that their contents should be 
transferred to a set of Internal Regulations for the Court, The PRESIDENT asked if i t  waç disirable to  maintain 

separate from the Rules of Court properly so calied. this article, seeing,that, in 1931, the Court had abolished 
the article which fixed the length of the President's holiday. 

Jonkheer VAN EYSINGA said that the Co-ordination 
Commission had examined the proposais on this subject I t  was unanimously agreed to maintain Article 19. 

which had been transmitted to it by the First Commit- 
tee. In .the Commission's report 2, the rcsults of that 3.1V.35. 
examination were summed up as follows: The article was adopted unchanged as Article 16 in 

first reading. 
" Some of the articles had been the subject of 

individual amendments proposed, .in particular, by 
the First Committee, That Committee had also 8.11.36." 

suggested transferring the contents of these articles Avticle 16 (old Article 19) .  Second Reading. 
to a set of ' Interna1 Regulations ' which would bc M. NEGULESCO pointed out that nowhere was there 
framed from the Rules of Court properl~ so 

' any mention of the Deputy-Registrar's obligations. The 
called. In that connection, i t  had been proposed that Registrar was obliged by the Statute to resirle a t  The 
a draft set of Interna1 Regulations should be drawn Hagire; under the Ruleç, he was entitled to two months' 
up immediately. leavc. The Deputy-Registrar should have the same 

" After discussing the matter, the Co-ordination Corn- obligations and rights. 
mission concluded that the drawing up of a second The PRESIDENT pointed out that the Registrar occu- 
set of regulations of tliis kind would be a matter of pied a special position. By pressing the point, M. Negulesco serious difficulty and would require much time. For, 

might create difficulties. 
though it  rnight be relatively casy to trace a line of 
demarcation, as regards their subject-matter, between The REGISTRAR explained that, under Article 32 of 
the provisions of the Rules of Court at present in the Statute and the regulations based thereurl, the Xegistrar 
force which deal with procedure properly so calIed belonged, from an administrative point of view, t8 a group 
and those which are rather internai interest, i t  iç which included members of the Court and the Registrar. 
much barder to determine whether there are net This was So, for instance, in so far as concerned holidays ! 

, some among the latter which are so important that and pensions on retirement-a situation which, incidentally, 
they ought to be included in the main set of Ruleç. "as n ~ t  to the advmtage of the Registrar. 
Moreover, to add a set of Interna1 Regulations to The Deputy-Registrar, on the other hand, belonged 
the nurnber of already existirig constitutional texts lo another group-that of 0fficiaIs of the League of Nations. 
and rules (Covenant, Statute, Rules of Court, Reso- This brought him under the Geneva leave regulations 
lutions of the AssembJy, Instructionç for the Regs- which, in his case, allowed thirty-six working days, plus 
tv, Staff Regulationç) might lead to çome confusion." any special leavc granted by the Registrar; it also gave him 

pension rights much more advantageous than those of the 
N. GUERRERO, Vice-President, recalled that the First ~ ~ ~ i ~ ~ ~ ~ ~ ,  and a pension for liis widow-a benefit which waç 

Co~nmittee had thought it desirable to distinguish between pro vide^ in thc case of the ~ ~ ~ i ~ ~ ~ ~ ~ .  ~ f - ~ ~ ~ ~ ~ i ~ ~  , 
questions of mere procedure and those which concerncd that it were posçible-it were to be provided in the ~~l~~ 
the interna1 functioning of the Registry, and that ques- that the Deputy-Registrar sho,uld occupy a position ana- 
tiens beiOnging to the Iatter category should rather be logous to that of the Registrar, he would have also to  
dealt with' by regulations framed apart, from the Rules renounce these advantages. 
conternplated in Article 30 of the Statute. The Kegistrar, in the last place, observed that, as regardid 

Count ROSTWOROWSKI was in favour of retaining Arti- the residence of the Deputy-Registrar at The Hague, it 
cles rg to 26 in the present Rules of Court, leaving open had, in 1931, 2 been decidcd that this condition shauld be 
the question of the creation of a set of Internal Regu- made in his contract, and not Iaid down by way of regulation. 
lations. The PRESIDENT did not think that the Statute allowed 

The PRESIDENT asked the Court whether it desired the the position of the Deputy-Registrar t a  be regulated in the 
creation of a set of Internal Regulations to wliich the Rules of Court. 
apl>ropriate clauses of Articles 19 t0 26 of the existing There being no further observation, the PRESIDENT 
Rules would be transferred. declared Article 16 adopted, in second reading. 

The Court unanimously decided against the creaiion 
of a special set of Interna1 Regulations. 10.111.36. 

The PRESIDENT invited the Court to examine Articles 19 Final Adoption. 

to 26 in succession. Article 16 was ilnally dop ted  unchanged. 

* D 2. A .  3. Pp. 403-404. * 13 2, A .  3, pp. 509-510. 
I Ibbd.. p. 564, note. l See under Article 14, first reading, p. 41. 
2 l b i d . ,  p. 864. 2 D 2, A.  2, p. 152. 



ARTICLE 17 (Avticle 20 of the old Rules) 

OFFICIALS OF THE REGISTRY 

First and Second Readings and Final  Adoption. of the French text, but with the number 17 instead of 2o.I 

At the first reading of the articIe on 3 .IV.35 ,  it -4rticle 17 was adopted in second reading on 8.11.36, and on 
was adopted unchanged Save for a minor alteration 1 ~ . ~ ~ ~ - 3 ~  it WaS f ina l l~  unchanged. 

ARTICLE 18 (Article 21 of the old Rules). 

THE REGISTRY 

First and Second Readings and Final  Adoption. Article 18 was adopted in second reading on 8.1r.36, 

AL the first reading of the article on 3.IV.3 j, it  was adopted and On 10.11r.36 it was finally adOfited unchanged. 
i~inchanged but with the number 18 instead of 21.l 

ARTICLE 19 (Article 22 of the old Rzcles). 

At  the first reading of the article on 3 . I V . 3 j ,  i t  \vas 
ztdopted unchanged, Save for a sIight amendment of 
l~unctuation in the French text, but with the nurnber ' rg 

; instead of 22. l " 

8.1136.* 
A rlicle 19 (old Article 2 2 ) .  - Second Reading. 

AT. F R O ~ ~ A G E O T  cohsidered thst a slight arneiclrnent wouId 
perhaps be desirable as a result of thc coming intci force of 
the revised Statute. Instcad of 

" La Cozw ou, si elle ne siège pas, Je Pressiden! . . ." 
(The Court, or if it is not sitting, the President . . y . ) ,  

it would be better in Say: 

" La COTLY oit, si elle ne se trouve pas réunie, le Pré- 
sident . . .", 

for the Court might be rktnzie (assembleci) without sitting- 
for instance, for some ceremony. 

The PRESIDENT rcferred to the EngIish text, and said that 
i f  the French text were modified in this way it might be 
ilifficult to find a corresponding English expression. 

M. GUERRERO, Vice-president, thought that this para- 
cloxical distinction between the Court's being in session and 
assembled (réztnie) should be discontinued. 

Would it not be bette;, in Article ~ g ,  to leave it  to the 
E'resident alone to make the appointment in question and 
to Say: " On the proposal of the Registrar . . . case ]nay 
tie, the President shall appoint ", etc. 7 

The question was purely an administrative one. 

hl. FRO~~AGEOT proposed the foiiowing wording : ". . . the . 
(:ouri, or, if necessary, the President . . .". 

The REGISTKAR recaI1i:d that some years earlier the Court 
had rejected the solution proposed by M. Guerrero. Having 
surrounded the election of the Registrar and of the Deputy- 
ICegistrar with elaborate precautions, the Court had çon- 
sidered that at  al1 everits some part of thcse precautions 
should, if possible, be extended to the choice of the person 

* I> 2, A.  3, PP. 510-512. 
l See under ArticIe 14, hrst reading, p. 41.  
2 1 .e . .  ivith 1931 text. 

D 2, A. ,  P. 41. 

who was to act as substitute for thern. Rut, of course, the 
Court could now modify this standpoint. 

31. GUERRERO, Vice-President, pointed out that the suh- 
stitute would only exercise his functions provisionally. There 
did not therefore seem any objection to leaving the choice 
to the President. 1 

Jonkheer VAN EYSINGA would prefer the existing provi- 
sion to be rnaintained. With regard to the gencral question 
raised by thc words: " The Court or, if it is not sitting . . .", 
Jonkheer van Eysinga recalIed that, under Article 23 of the 
revised Statute, the Court was always in session except dur- 
ing the judicial vacations. But he wondered whether, in case 
there should be no work a t  The Hague, something might 
not be added to the general rule fixing these vacations, 
enabling the- Court to  arrange for additional vacations. 

M. URRUTIA, with regard to the latter point, considered 
that the intention of the reviçed Statute was that it should 
be possible to convene the Court at  any moment for cases 
which were to corne before it, but not that the judges must 
be assembled at The Hague throughout the whole year- 
except during the judicial vacations-even if there were 
no cases. 

As regards Jonkheer van Eysinga's suggestion, M. Urrutia 
did not think that the Court could announce that it was 
in vacation-e.g., because,during a part of the year there 
was no work requiring the presence of the judges. 

As regards the wording of Article 19, M. Urrutia accepted 
the Vice-President's proposal. . 

The PRESIDENT also considered the Vice-President's 
suggestion a good one because, of al1 rnémbers of the Court, 
the President was certainly in the best position to  make a 
satisfactory temporary and provisional arrangement in the 
exceptional case dealt with by Article 19. 

Apart from this particular question, the position of the 
Court, at  times other than the vacations fixed.by the Rules 
and when there were no cases to  bc dealt with, was a point 
which mrist be considered. Of course, having regard to  the - 
terms of the revised Statutc, the Iogical arrangement would 
be to Iimit the powers of the President to  the periods of the 
judicial vacations. LVhereas, however, the authors of the 
revised Statute had proceeded on the assumption that in 

l See under Article 14, first reading. p. 41. 



the future the Court would be continuously occupied with 
cases l, the actual position was quite different. For that 
reason, it woulrl be better not to  adopt a provision in the 
Kules limiting these powcrs 01 the President to the periods 
of vacations and to retain the phrase " if thc Court is not 
sitting ", which was used in the existing text of the Rules. 

On the other liand, i t  seemed impossible.to adopt the 
suggestion made by Jonkheer van Eysinga, and to have a 
system of quasi-vacations. It would be better to providc 
in the Rules for vacations of a reasonable length, it bcing 
understood that, during the rest of the year, the Court was 
always " en fonctions " (in session) and would assemble 
whenever tliere was a case to bc dcalt with. 

Count R O S T R O R O ~ ~ K I  suggestcd that the expression 
" The Court, or in the absencc of a quorum . . ." should 
be substitutcd for " The Court, or if it is not sitting . . .". 

M. FROMAGEOT would agrce to  the Vice-President's pro- 
posai, or failing that, to the maintenance of the existing text. - 

Baron ROLIN-JAEQUEMYKS was disposed to accept the 
Vice-President's proposai because thcrc might be cases of 
urgency in which the President should be able to give a 
decision himself, without being obliged to convene the Court 
in order to consult thern. . 

M. NEGULESCO, on the contrary, thought that the words 
" if the Court is not sitting " s h o ~ ~ l d  be retained in Article 19. 
For the rest, he concurred in what the President and M. 
Urrutia had said. Article 23 of the revised Statute provided 
that the Court " reste to-jours en fonctions "; but to rernain 
e9z fonctions (be in reunion) did not mean to sit (siéger). 
Moreover, the Article must be read as a whole, and the last 
paragraph said: " members of the Court shall be bound 
. . . to  hold themselves permanently a t  the disposal of the 
Court :'; that meant they must be within a distance from 
the seat of the Court which wouId allow thern to reach 
The Hague in a very brief time. 

M. GUERRERO, Vice-President, said that of course Article 
23 of the revised Statute had not been intended to leave the 

position as it  was before the coming into force of the revised 
Statute. When it was said that the Court was to  be per- 
manently en fonctions, that meant that the members of the 
Court must be rcady to do whatever was nesessary to  enable 
the Court to function at any time. Accordingly, i t  would 
bc wrong, under the new régime, to use the words " if the 
Court is not sitting " in the RuIes, unless the application 
of the phrase were limited to the judicial vacations. 

The PRESIDENT took the opinion of the Court as to  
whether they accepted M. Guerrero's proposal to  delete the 

, 

first eight words (French text) in Articlc 19 of the Rules. 
He noted that the amendment was accepted and that 

thcse words wouId be deletcd in -4rticle 19, which was 
adoptcd as thus amended. 

The PRESIDEKT considered that, with regard to the 
phrase " or if it is not sitting ", the Court ~night postpone 
consideration of the question until the expression occurred 
in another article. 

The article was adopted in second reading with the 
following text : 

" On the proposa1 of the Registrar or Deputy- 
Registrar, as the case may be, the President shall 
appoint, the officiai of the Registry who is to act as 
substitute for the Registrar in case both the Registrar 
and the Dcputy-Registrar are unable to be present, or 
in case both appointments are vacant at the same time, 
until a successor to  the Registrar has been appointed." 

10.11.36. 

See under Article 23, p. 48, for discussion of Article 19 
in connection with Article 23. 

10.111.36. 
Final  Adoption. 

Article 19 was finally adopted with a change in the order 
of the wording, in order to  make the text clearer. 

ARTICLE 20 (New AAic le ;  re$,!aces Article 23 of the old Rules, deleted, und includes 
Article 28, Puragraph I ,  of the old Rules).  

GENERAL LIST 

4."1.35.* The PRESIDENT pointed out that, if the Court adopted 
the new text, it would be unable to alter the arrangement 

Discussed as ArticEe 23 (old Rules) .  - New Drafl. of the General List without amending the Rules. 
In reply to a question by the President, the REGIS- The REGISTRAR observed that, in any case, it was impos- 

T m R  said that the existing Article 23 had fallen into sible to altcr the arrangement of the General-.List, as that 
disuse owing to the introduction in 1931 of the General might reçult in marring its continuity, which was, however, 
List of cases. Accordingly, the First Cornmittee had Pro- an essential requirement. Moreover, the heading " notes " 
posed to replace it  by a new text d i c h  gave a definition made it possible to provide for any unforeseen contingencies. 
of the General List, in conformity with the lines laid down ~t offered a safetv valve. 
for i t  by the Court in 1931.~ 

I n  answer to questions by the President, the Registrar 
added some explanations in regard to  headings XVII to  
XIX of the proposed text. 

M. URRUTIA, though having no objection to  this text, 
suggested that i t  ought to  be placed after Article 28, which 
provided for the creation of the General List, and the manner 
in which it was to be kept. 

* D 2, A. 3, pp. 405. 406-407. 
1 See for instance : Committee of Jurists of 1929, Minutes, pp. 34, 

112-113. 
V 1, 2nd edition, 1931. 

D 2, A. 3. P. 754 . . 
E 7, PP. 275, 188. 

Several judges having expressed the opinion that the 
new article proposed ought, like the existing Article 23, 
to deal chiefly with the manner of keeping the registers, etc., 
Jonkheer VAN EYSINGA pointed out that that had not 
been the intention of the First Committee, which had 
wished to introduce a rule dealing with the General List, 
and at the same time to abrogate the provisions of the 
existing Article 23, that had ceased to be applicable. 

The PRESIDENT, referring to M. Urrutia's remark in 
regard to the place in which the proposed clause should 
be inserted, suggested that the Court should allow the 
Drafting Comrnittee to settle that question. 

It was decided to  do so. 



Article 20 l 

The ,PRESIDENT asked the Court whether, subject to 
that reservation, it was dis~osed to adopt the new text 
of Article 23. 

FIe declared that Article 23 was adopted, subject to 
changes of drafting.l 

Paragr~lplz r of Article 20 rliscussed as Yaragrafih I of 
Article 28 (old Rules). 

Tlie PRESIDEXT stated that, in vicw of the new text 
which had just heen adopted for Article 23, it would probably 
hc nccessary to makt: some changes in the wording of 
Article 28. The only amcndment that had actually been 
proposed related to  paragraph I. 

l'hc new wording that had been suggested by the Second 
Commit tee was as follows : 2 

" The GeneraI List of cases submitted to the Court 
for dccision or for advisory opinion shall be prepared 
and kept up to date by the Registrar on thc instruc- 
tions and subiect to the authoritv of tlie President. 
Cases shall bc'entered in the ~ is t ' and  nilmbered suc- 
cessively according to the year and the date of the 
receipt of the docunient submitting the  case to  the 
Court." 

The REGISTRAR çaid that the object. of the amendment 
was to replace the conseciitive numbering of the cases 
on the List by a system of annual nurnbering. However, 
having regard to the number of cases submitted to the 
Court and to their nature, he feared that some confusion 
might result. 

The amendment in qiiestion was not adopted. 

The first paragraph of Article 28 was rnaintained in; its 
existing form. 

3 . I V . 3 5 .  
Article zo. - First Reading. 

The Court adopted this article in first reading with minor 
changes of wording and with the number 20 jnstead of 23. 
The test adopted, which combines the First Committec's 
proposal for the replacenient of the old Article 23 by a 
definition of the General List (see previous page, meeting 
of 4.111.35) with paragraph I of the old Article 28 (idem) was 
as follows: 

" I [paragraph I of Article 28 of old Rules]. The 
General List of cases submitted to the Court for decision 
or for advisory opinion shaIl be prepared and kept up 
to date by the Registrar on the instructions and subject 
to the authority of the President. Cases shall be 
entered in the Iist and numbered successively according 
to the date of the receipt of the document bringing the 
case before the Coiirt. 

" 2. The General List contains the' foIlowing 
headings: 

1. Number in list. 
I I .  Short titIe. 

III. Date of registration. ' 

IV. Registration number. 
V. File number in the archives. 

VI. Nature of case. 
VII. Parties. 

See below for text adopted in first reading. 
W j .  D 2, A.  3, p. 762. 

See under Article 14, first reading, p. 41.  

- 

VIII. 
IX. 
X. 

XI. 

XII. 
XIII. 

XIV. 
xv. 

XVI. 
XVII. 

XVIII. 
XIX. 
XX. 

- -- - 

2 

Interventions.. 
Method of submission. 
Date of document instituting proceedings. 
Time-limits for filing of documents in writ- 
ten proceedings. 
Prolongation of time-limits, if any. 
Date of termination of written proceedings 
(date of entry in session Iist).l 
Postponerncnts. 
Date of beginning of the hearing (date of the 
first public sitting). 
Observations. 
References to earlier or subscquent cases. 
Soliition (nature and date). 
Removal frorn the list (nature and date). 
References t a  publications of the Court 
relating to the case. 

" 3. The General List shall also contain a space for 
notes, if any, and d so  spaces for the inscription, above 
the initials of the President and of the Registrar, of the 
dates of the entry of the case, of its result or of its 

. rcmoval from the list, as the case may be." 

8.11.36.* 
Secolzd Reading. 

The PRESIDENT observed that the history of this article 
was referred to in the 1935 Minutes (p. 44 of this text). 

Jonkheer VAN E Y S ~ N G A  remarked that No. X in para- 
graph 2 spoke of the " date of document instituting pro- 
ceedings ", whereas paragraph I spoke of " the date of 
thc rcceipt of the document bringing the case before the 
Court ". Clearly the çame document was meant in both 
paragraphs. Might not the wording in the first paragraph 
bc replaced by: " the date of the document instituting 
proceedings " ? 

'The REGISTRAR said that the expression " the docu- 
ment bringing the case before the Court " had been inserted 
in the old Article 28 in order clearly to  indicate that i t  also 
covcred requests for advisory opinions from the CounciL2 
When the Court, in 1931, had adopted the various headings 
of the General List, 3 it had considered that the expression 
" document instituting proceedings " also covered requests 
submitting cases for advisory opinion., In  any case practice 
had developed in this ~ e n s e . ~  There would therefore be no 
objection to  using this expression also in paragraph I of 
Article zo. 

On the other hand, a change in a heading of the General 
List would involve a good dea1 of trouble. 

. The PRESIDENT pointed out that, if the Court amended 
the wording of paragraph I of Article zo simpIy because 
the sarne expression was notused as in No. X of the General 
List, i t  would have to make the same change everywhere. 

M. ANZILOTTI did not consider that the wording used 
in No. X of the General List was appropriate to the case 
of requests for an advisory opinion. 

M. FROMAGEOT thought that to  describe a request from 

* D 2, A. 3, P P  512-513. 
l The reference to " entry in session list " mas cut out prior to 

the second reading owing to the entry into force of the revised 
Statute. 

For the genesis of old Article 28, see D n, A .  1, pp. 92-96, 104- 
106, I 16-117, 124-125, 284, 289. . 

D 2. A. 2. p. 125. 
See, for instance, E I I .  p. I 28. 



the Council for an advisory opinion as a " document 
instituting proceedings " would be to give the request a 
significance which it did not possess. 

The REGISTRAR pointed out that headings V I  and IX 
of the List served to explain heading X, and thus the latter 
had never given rise to difficulty. 

There being no further observations, the PRESIDENT 
declared paragraph I of Article zo adopted as it stood. 

Paragraphs 2 and 3 of Article 2 0  were adopted without 

observations, and the article as a whole was adopted 
in second reading. 

xo.111.36. 
Final  Adoption. 

The Cornmittee proposed no changes in the French text 
and only a change of tensé in paragraph 2 of the English: 
" shall contain " instead of " contains ". 

Article 20, as modified, was finally adopted. 

ARTICLE 21 

( T h i s  a~ t ic le  i s  made u p  as follows: Pnragvaph I = Article 24 (1)  old Rules), Paragrafih 2 = Article 25 (oZd Rules) ,  
ParagraPh 3 = Article 24 (2) (old Ru les ) ,  Paragraph 4 = Article 43 (old Rztles). 

Paragraph 4 of Article zr discussed as Article 43 (old Rules).  

The Court examined Article 43, which the Co-ordination 
Conimission had proposed to word as follows: 

" In the case of a public sitting, the Registrar 
shall publish in the Press a11 necessary information 
as to the date and hour fixed." 

The PRESIDENT observed that the Co-ordination Com- 
mission had not proposed any change in the English text. 
But, in the French text, they proposed to replace the words 
" dans les journaztx I' by  the words " dans la  presse ". 

M. FROMAGEOT pointed out that the opening words of 
the article seemed to imply that a public sitting was an 
exceptional occurrence. I t  would be better to Say, for 
example : 

" The Registrar shall publish in the Press al1 neces- 
sary information as to the date and hour fixed for 
public sittings." 

As no objection was made, the PRESIDENT declared 
Article 43, as thus worded, to be adopted. 

~ a r a ~ r a p h  4 discussed as ArticEe 43 
(oEd Rules) .  

The PRESIDENT said that the Court at its next sitting 
would first take Article 43. That article had aIready 
been adopted. I t  would perhaps be bctter, however, 
to transfer it to the section of the Rules concerning the 
Registry rather than to place it in the chapter concerriing 
oral proceedings. That would incidentally facilitate the 
numbering of the articles. 

Paragraph q discussed as Article 43 (old Rules). 

The PRESIDEKT recalled that, a t  the 14th sitting of 
the session in hIay 1934, the Court had adopted the fol- 
lowing text : 

" The Registrar shall publish in the Press al1 neces- 
sary information as to' the dates and hours fixed for 
public sittings." , 

* U 2, A. 3, p 120. 

**  Ibid. ,  p. 178. 
*** Ibid. ,  pp. 179-180. 

The President had already mentioned that, in his opin- 
ion, this provision should be transferred to Article 26. 
For, if pIaced in Article 43, the provision concerning the 
publication in the Press of notices of public sittings wouId 
only be in the part of the Rules relating to oral proceedings; 
but it would be better that this point should be dealt with 
by means of a provision so situated in the Rules as to make 
it clear that it covered not only public sittings devoted to 
hearings but also those held for the delivery of judgments 
and advisory opinions. 

M. ANZILOTTI thought that Article 43 could easily be 
inserted as a third paragraph of Article 24, which, in fact, 
dealt with communications to be made by the Registrar 
to the Press. 

The PRESIDENT noted that there was no objection to 
authorising the Drafting Committee to transfer Article 43 
to Section D of Chapter 1 of the Rules. 

Paragrapks I and 3 discussed as Article 24; Paragrn9h 2 dis- 
czcssed as Article 25. 

The PRESIDENT observed that the existing text of this 
Article was worded as foIlows: . 

" The Registrar shall be the channel for al1 communi- 
cations to and from the Court. 

" The Registrar shall reply to anp enquiries concern- 
ing its activities, including enquiries from the Press, 
subject, however, to the provisions of Article 42 of the 
present RuIes and to the observance of professional 
secrecy." 

He also recalled that the Court had decided, a t t he  begin- 
ning of the yresent session, to transfer the contents of Article 
43 of the Rules to this artic1e.l 

In  reply to a question by M. Anzilotti in regard to the 
expediency of this transposition, the REGISTRAR thought 
that it was open to some objections. The publicity of hear- 
ings was an essential element of proceedings before the 
Court, and it was for that reason that the subject-matter 
of Article 43 had been inserted in the part of the Rules 
devoted to oral procedure. The question was, however, of 
minor importance. 

* D 2, A. 3, pp. 405-406. 
See above. 



Article 22 

'The PRESIDENT put Article 24 to the vote. I t  was una- 
nimously adopted in its existing text;  it was also decided 
to insert in it  the preaent Article 43 of the Rules. 

The PRESIDENT pasjed 011 to  Article 25, in which it was 
propoçed by the First Committee to omit the words " if a 
request t o  that effect should be made " in the existing fext. 
This change would bring the article into line with the Codrt's 
present practice, which was to  give an official receipt for a 
document in al1 cases, even if the party did not ask for 
one. 

As the omission of these words gave rise to  no .objection, 
the President declarecl that Article 25,  as thus amended, 
was unanimously adopted. 

Article 21 l: Paragraflhs 1, 3 a d  4 adopted irs First 
Reading. 

In consequence of a suggestion made by Ionkheer VAN 

EYSINGA and supporti:d by M. SCH~CKING,  to the effect 
that paragraph 32 proposed by the Drafting Committee 
should be put back in the section concerning oral proceed- 
ings-ie., in ArticIe 46 of the Drafting Cornmittee's draft- 
a discussion took place in the course of which the President 
observed that, if placed in that article, the clause would not 
apply to  public sittings held for the delivery of judgment. 

111 this connection, the Court'ç attention was drawn' to 
the difference between Articles 46 and j 8  of the Statute. 

The PRESIDENT put the following question to  the Court: 

" Does the Court adopt Article 21 in the form pro- 
posed by the Drafting Cornmittee 2 " 

By nine votes to two, the Court answered the question 
in the affirmative and tlie article was adopted in first reading 
with the following text : 

" I. The Registrar shall be the channe1 for al1 com- 
munications to and from the Court. 

" 2. The Registrar shall, subject to the obligations 
of secrecy attaching to his official duties, reply to al1 
enquiries concerning the work of the Court, including 
enquiries from the Press. 

" 3 [former Article 431. He shall publish in the Press 

al1 necessary information as to the date and hour fixed 
for public sittings." 

Paragrapk 2 adoped in First Readi?%g as Article 22 (Article 
2 j of Old Rules). 

Article 22 W ~ S  adopted with the following text:  

" The Registrar shalI ensure that the date of des- 
patch and receipt of al1 communications and notifica- 
tions rnay readily be verified. Communications and 
notifications sent by post shall be registered. Communi- 

' cations addressed to  the agents of the parties shall be 
considered as haMng been addressed to the parties 
themselves. The date of receipt shall be noted on al1 
documents received by the Registrar, and a receipt 
bearing this date and the number under which the do- 
cument had been registered shaII be given to the sender." 

Parngraph 2 of Article 21 discussed as Article 22. 
The Court adopted the following arrangement: the pre- 

sent Article 22 would be combined with Article 21, of 
which it  wouId constitute paragraph z; and paragraphs z 
and 3 of Article ZI of the draft would become paragraphs 3 
and 4 of that article. 

8.11.36.** 
Article 21, - Second R e a d i q .  

M. FROMAGEOT made a suggestion regarding the French 
text of paragraph I which was adopted. No alteration in 
the English text was necessary. 

Paragraphs z and 3 of Article 21 were adopted without 
observations. 

The PRESIDENT suggested that paragraph 4 should begin 
with the words " The Registrar " instead of " He ", in 
order to bring that paragraph into Iine with the three 
preceding ones. 

Paragraph 4 waç adopted with this modification, and the 
article as a whole was adopted in second reading. 

10.111.36. 
Final Adoplion. 

Article 2 I was finally adoPted unchanged. 

ARTICLE 22 (Article 65 of the old Rules). 

PUBLICATION OF JUDGMENTS, ADVISORY OPINIONS AND ORDERS 

r3.11.35.** or the President if the Court is not sitting, may decide 
Disczcssed as Article 65 (oEd Rulei;). to include therein, shalI be printed and published under 

The PRESIDENT opentid the discussion on Article 65. The the responsibility of the Registrar." 

eixisting text was as follows: The President explained that there were certain orders in 

" A collection of the judgments, orders and advisory 
regard to procedurc which it .  was unnecessary to include in 

opinions of the Court shall be printed and published 
this collection. This aypiied, for instance, to  an order made 

under the responsibifity of the Registrar." 
by the Court for the hearing of an expert. 

The Co-ordination Coinmission proposed the following 
M. GUERKERO, Vice-President, thought that the Co- 

ordination Commission's idea was a good one. Though 
text : 

" A  collection of the judgments and ad vis or^ opin- 
sometimes orders contained points of law which made it 

ions of the Court, as also of such orders as the Court, 
desirable t o  publish them, others would be of no interest 

-- to the public. 

* I l  2, A.  3, p. 424. The RËCISTRAR, in order to prevent a possible misunder- 
** lb id . ,  pp. 328-329. 
1 Article 24 has noxv become Article Z r ;  see under Article 14, 

first reading, p. 41. * D 2, A .  3. p. 459. 
2 Paragraph 3 in this context is paragraph 4 of the text in fGce **  lb id , ,  p. 513. 

as from 11.111.36. l I .e . .  Article 22 of the draft as adopted on 3.ïv.35. 
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standing, expIained that al1 orders without exception were 
made public. The only question was whether they should 
or should not be published in the-spccial collection, Series 
A/B. Those not included therein were published as annexes 
to the iolumcs of Series C. 

M. FROMAGEOT wolild prefer that the esisting Article 65 
of the Kules should be Ieft unchangcd. 

The PRESIDENT gathered that the draft proposed for 
Article 65 by the Co-ordination Commission couId be 

- considered as adopted. 

Adopted in First  Reading as Article 87. 

Article 87 was adopted without discussion (for text see 
above, meeting of 23.11.35). 

TyansJer of Article 87 of the dvaft (Firs t  Reading), which 
cor~esponds tu i l r é ide  65 (old Rztles), to .4rlicle 22 of the 

Rules in force. 

At the same meeting, Jonkheer VAN EYSINGA suggested 
that, iri view of the suppression of Article 88, Article 87 
should be transferred to the part of the Rules headed: 
" The Registry ". 

The Court adopted the following arrangement 

Article 87 would be transferred to the Section entitled: 
" The Registry ", where it would constitute Article 2 2 .  

The present Article 22 would be combined with PlrticIe 
21. 

10.11.36.* 
Article 2.2. - Second Reading.  

The PRESIDENT pointed out that, in the text which had 
been circulated containing the amendments considered 
necessary as a consequence of the coming into force of 
the revised Statute, the iirordç " or the President, if the 
Court is not sitting " had been deleted. He asked the 
Registrar to  give the reason. 

T ~ ~ ' R E G I S T R A R  said that the omission of these words 
had been proposed because the question dealt with in 
the article was not an urgent one; as the Court would, 
in principle, be aIways in session, there was no reason 
for conferring these special powers 'upon the Preçident; 
the omission of the words made it possible to  dispense 
with the phrase " i f  the Court is not sitting ", which was 
always a cause of difficulty. 

The PRESIDENT çaid that the reason which had convinced 
Iiim, personally, was the existence of the Publications 
Committee l to which the Court could delegate its powers, 
in that spherc. 

As no observations were offered, the PRES~DENT nuted that 
the text of Article 22 was adopted in second reading, subject 
to the omission of the words " or the President, if the Court 
is not sitting ". Text adopted: - 

" A collection of the judgments and advisory opinions 
of the Court, as also of such orders as the Court may 
decide to include therein, shall be printed and pi~blished 
under the responsibility of the Registrar." 

Article 22 was finally adopted unchanged. 

ARTICLE 23 (Article 26 'of the old Rules). 

RESPONSIBILITY OF THE REGISTRAR FOR THE ~ Y O R X I N G  OF THE REGJSTRY 

First Readina. 10.1r.q6.** 

On 3 . I V . 3 5  the old Article 26 was adopted in first reading 
in its existing form save for a minor amendment. The 
article was also numbered 23. 2 On 10.1v.35, however, a 
further slight modification of the first paragraph was adopted 
on the proposa1 of the Drafting Committee and the article 
was accordingly adopted with the following text: . 

" I. The Registrar shall be responsible for the 
archives, the accounts and al1 administrative work. H e  
shall have the custody of the seals and stamps of the 
Court. He or the Deputy-Registrar, as the case may be, 
shall be present at a l  meetings of the full Court, 
as also at those of the Special Chambers and of the 
Chamber for Summary Procedure; the Registrar may, 
however, be represented at meetings of the Chambers 
by an officia1 appointed by him with the approval of the 
Court. The Registrar shall be responsible for drawing 
up the minutes of the meetings. 

" 2: He shall further undcrtake al1 duties which rnay 
be laid upon hirn by the present Rules. 

" 3. The duties of the Registry shall be set forth in 
detail in a list of instructions submitted by the Registrar 
to the President and approved by him." 

* D 2, A. 3 .  p p  457 and 459 
1931 Rules. 
See under Article 14, p. 41. 

- 
Second Reading. 

The PRESIDENT declared the discussion open on para- 
graph I .  He drew attention, at  the Registrar's sugges- 
tion, to the pendtirnate sentence of that paragraph, giving 
the Court the right to approve the selection of the officia1 
appointed to replace the Registrar or the Deputy-Registrar, 
in the case referred to; the result of this provision was that 
the yaragraph was hardly in conformity with Article 19, 
as adopted a few days previously by the Court2, for in that 
article an analogous right was conferred on the President 
alone. 

The REGISTRAR added that he had also mentioned to 
the President that he was not sure whether the amend- 
ment that had been introduced in Article 19 was consistent 
with Article 31, paragraph z , ~  of the Ruies, which laid 
down that no person other than the Registrar or the Deputy- 
Registrar might be admitted to the Court's deliberations, 
except by vittue of a special decision of the Court. 

Count ROST~VOROWSKI thought that Article 19 was based 
on the assumption that the Court was not convened; whereas, 
in the case dealt with in Article 23, the Court, or the Chamber, 
was convened. 

' D 2, h, 3,  p 514. 
**  D 2, A. 3, pp. 514-517. 
l E 7, p. 296. 

See p.  44. 
3 Article 30 of Ruies in force. 



The REGISTRAR observed that Article 19 was drawn in 
very wide terms, and applied equally whether the Court 
was sitting or not sitting. In the former case, the per- 
son appointed by the President on the proposa1 of the 
Registrar would 'also have to assist the Court during itç 
deliberations; that was the contingency specially provided 
for in Article 23, in the case of the Chambers. I t  seerned 
rather incongruous that, according to Article 19, the 
Court was not required to approve the choice of the official 
appointed to replace the Registrar or the Deputy-Registrar 
at the sittings of the full Court, whereaç, according to 
&ticle 23, the Court had to  approve the choice of the official 
who would attend the sittings of a Chamber. 

M. GUERRERO, Vice-President, thought that it rnight be 
best to omit the clatise in article 23 referring to  the rcplace- 
ment of tIie Registrar or the Deputy-Registrar at the sittings 
of a Special Chamher; for the terms of Article rg were 
yeneral enough to covcr al1 cases. 

Baron ROLIN- JAEQUEMYNÇ considered that the case deaIt 
with in Article 23 was not the same as tthat dealt with in 
Article 19. The latter article provided that, if both the 
.Registrar and the Deputy-Registrar were unable to be 
present, the President would, on the proposa1 of the Kegis- 
trar, appoint a substil:ute to  discharge the duties of the 
IZegistrar temporarily. Article 23, on the other hand, dealt 
with the case in which hoth the Registrar and the Deputy- 
Registrar, though yreserit and able to discharge their duties, 
were prevented from attending the sitting of a'chamber. 

Jonkheer VAN EYSINGA said he had understood Article 23 
in the same sense as Baron Rolin-Jaequemyns: it might 
happeri that the Registrar, though present in the Pcace 
Palace, might wish, owing to pressure of ~vork, to be replaied 
by a substitute at  a sitting of a Chamber. That was quite 
a. different contingency from the one dealt with in Article 19. 

Count R o s ~ w o ~ o w s ~ r  thought that, if M. Guerrero's 
suggestion were adopted, it would be the President who, in 
ttie special case'provided for in Article 23, would appoint 
the substitute for the liegistrar or the Deputy-Registrar, 
withciut requiring the approval of the Court. He believed 
il: would be best to leave paragraph I of Article 23 as it 
stood. 

Baron ROLIN-JAEQUEMYNS said that, in that case, the 
Court's approval would be needed for the appointment of 
a tenlporary substitute for the Registrar a t  a çitting of a 
Chamber. but its a~rîroval would not be needed for the 
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appointment of such a substitute at a sitting of the full 
C.ourt. That was the i-tifficulty which the Registrar had 
originally painted out. 

hl. GUERRERO, Vice-I'r&iderit, maintained his original 
proposal. In his view, it: would be an anomaly that, when 
the Registrar and the Ileputy-Registrar were simultaneouçly 
prevented from attending a sitting, the appointment of ah 
official to replace them in the discharge of their duties should 
bo made by the President, whereas, under ArticIe 23, the 
Registrar-or the Deputy-Registrar-would appoint the 
official who was to replace hirn at the sitting of a Chamber. 
Tliis anomaly'wotild be obviated by omitting the last part 
of the pcnultirnate sentence of Article 23. 

The REGISTRAR considered that the first part of Article xg 
and the last part of Article 23 were rnerely two different 
wnrdiiigs which sougbt to express the sarne idea. The 
appointment of a substitute officia1 by the Court, on the 
proposal of the Registrar, was not very different from the 
appointment of such an officia1 by the Registrar subject 
to the Court's approval. 

M. AKZILOTTI belkved that the object of'Article 23 was 
to enable the Registrar to facilitate the discharge of his work 
by authorising hirn to have himself replaced a i  a sitting of 
a Chamber by an officia1 of the Registry, even though he 
were not actually unable to attend the sitting himself. 
However, it seemed fitting, in that case, that the full Court, 
or the Chamber, should decide as to  the expediency of its 
being assisted by a particular officia1 of the Registry. 

M. FROMAGEOT believed that both the Vice-Yresident's 
observation an'd the consideration advanced by M. Anzilotti 
would find satisfaction if Article 23 were framed so as to 
provide for the appointment being made by the Court on 
the proposal of the Registrar ; the passage might be worded: 
". . . he may, however, be represented at meetings of the 
latter by the official appointed by the Court on the proposa1 
of the Registrar ". 

The PRESIDENT observed that there were several proposals 
before the Court; first, that of the Vice-President to omit 
the words; then that of the Registrar; next, the proposa1 
to leave the text as it stood; and finally, M. Frornageot's 
amendment. 

He asked the Court to vote first on the Vice-President's 
proposal : 

" Does the Court decide to omit, in line 6 of Article 23, 
the words: ' The Registrar may, however, be represented 
at meetings of the Chambers by an officia1 appointed 
by him with the approvaI of the Court ' ? " 

By seven votes against three, the Court answered this 
question in the afirmat ive. 

The PRESIDENT observed that the sentence in question 
would accordingly disappear from Article 23, so that there 
was no need to put the other proposals t a  the vote. 

M. NACAOKA proposed, as a result of the decision which 
the Court had just taken, and in order to avoid any possible 
misunderstanding, to  add the following words in the first 
paragraph of Article 23:  " subject to the provisions of 
Article rg ". He made this suggestion because he had ob- 
served that Articlc 19 was interpreted in two different 
FVay's. 

Jonkheer VAN EYSINGA said it was quite possible to omit 
from Article 23 the words which the Court had just decided 
to delete, but it was not possible t o  bring that article, by 
means of a reservation, within the ambit of Article 19, which 
was concerned with a very different situation. 

The PRESIDENT said that the only question remaining to 
be decided was that raised by M. Nagaoka's proposal to  
add the words: " subject t o  the provisions of Article rg ". 
Was this addition necessary ? In  point of fact, the officia1 
appointed to replace the Registrar, in application of Ar- 
ticle 19, became the Registrar for the purposes of applying 
ArticIe 23. 

M. GUERRERO, Vice-President, thought that the word 
" unable " (to be prcsent), in Article rg, covered al1 cases 
of inability to be present, no matter for what reason. That 
explained how Article 19 was applicable to the case envi- 
saged in Article 23. 

M. NAGAOKA agreed with that interpretation; that  was 
what he had wished to bring out by his amendment to 
Article 23. 

The PRESIDENT said that he, personally, would vote 
against the addition proposed by M. Nagaoka because it 
did not accord with the general idea of the article, the sole 
purpose of which, in reality, was to define the Registrar's 
duties. 



Article 24 

He put the following question to the Court: 
" Does the Court decide to add the words ' subject 

to the provisions of Article rg ' to the first paragraph 
of Article 23 ? (These words would corne-in the Eng- 
lish text-immediately before the words ' he, or the 
Deputy-Registrar ' in the third line of the paragraph.) " - .  

Five votes were given in favour of the proposal, and five 
votes against it. 

The PRESIDENT said that he'would givc his casting vote 
against the'addition that had been proposed. 

As no other remarks were offered, he declared that para- 
graph I of Article 23 was worded as follows: 

" The Registrar shall be responsible for the archives, 
the accounts, and al1 administrative work. He shall 
have the custody of the seals and stamps of the Court. 
He, or the Depiity-Registrar, as the case may be, shall 
be present at al1 meetings of the full Court, and at those 
of the Special Chambers and of the Chamber for Sum- 
mary Procedure. The Registrar shall be responsible 
for drawing up the minutes of the meetings." 

Paragraph 2. 
The PRESTDENT opened the discussion on paragraph z 

of Article 23. 
M. NAGAOICA asked if it was hecessary to retain this 

paragraph. I t  was a matter of course that the Kcgistrar 
should carry out the duties laid upon him by the Rules. 

The REGIÇTRAR said that, so far as he remembered l, 
the idea had been that, if this clause were nut inserted, 
the Registrar's duties might seem to b< confined to the 
points specified in paragraph I. 

The PRESIDENT declared that paragraph 2 was adopted. 

Paragraph 3 of Article 23 was adopted withoilt observa- 
tion, and Article 23 as a whole was adopted in second reading. 

ro.111.36.* 
Final  Adoption. 

ARTICLE 24 (Article rq of the old Rziles with 

The PRESIDENT said that in the French text of Article 23, 
in the third'line of paragraph 1, the Committee proposed to 
delete the words " le cas éckiant " (as the case may be), and 
to Say: " Le Grefier ozc le Gre@er adjoint assiste ct toz~les les 
séances plénières de la Cour " (The Registrar or the Deputy- 
Rcgistrar shaI1 be present at ali sittings of the full Court). 

Then, at the beginning of paragraph 2, the words " de 
#jus " urere replaced by " en azldve " (in addition). 

In the English text, the word " sitting " was substituted 
for " meeting ". ' 

Article 23, as thus amended, was finally adopted. 

First Reading. 

On 4.111.35 the 01d Artides 14, 15 and 16 were approved 
unchanged and, on 3.1v.35 these articles were adopted in 
first reading with slight modifications and numbered 24, 25 
and 26 in consequencc of the transfer of the artides con- 
cerning the Registry to follow those concerning the Pre- 
sidency. The text adopted uras as follows: 

"THE SPECIAL CIIAMBERS AND THE CHAMBER FOR SUMIiIARY PROCEDUI%E 

" Article 24. 
" r. The members of the Chambers constituted by 

virtue of Articles 26, 27 and 29 of the Statute of the 
Court shall be appointed at  a meeting of the full 
Court by secret ballot and by an absolute majority-of 
votes, regard being had for the purpose of this appoint- 
ment to  any preferencc expresseci by the judges so far 
as the provisions of Article 9 of the Statute permit. 

" 2. The substitutes mentioned in Articles 26 and 27 
of the Statute shall be appointed in the same manner. 
Two judges shall also hc chosen to replace any mernber 
of the Chamber for Summary Procedure who rnay be 
unable to  sit. 

" 3. The election shall take place in the last 
of the year and the period of appointment of the 
rnembers elected shall commence on January 1st of the 
following year. 

" 4. Nevertheless, after a new election of the whole 
Court, the election shali take place at the beginning of 
the following session. The period of appointment shall 
commence on the date of election and shall terminate, 
in the case of the Chamber referred to in Article 29 of 

l See under Article 14,  first reading, p. q r .  A proposal to place 
these articles before those concerning the Presidency \vas rejected 
at the same meeting on 3.1v.35 (se D 2 ,  A. 3, P. 423), 

Article 15, Paragraph r ,  old Rztles). 

the Statute, a t  the end of the same year and, in the 
case of the Chambers referred to in Articles 26 and 27 
of the Statute, a t  the end of the second year after the 
year of election. 

" 5. The Presidcnts of the Chambers shall be ap- 
pointed at a sitting of the full Court. Nevertheless, the 
President of the Court shall, ex of ic io ,  prcside over any 
Chamber of which he mav be eiected a memher; simi- 
larly, the vice-~resident" of the Court shall, ex u@cio, 
preside over any Chamber of which he rnay be elected 
a member, and of which thc President of the Court is 
not a member. 

" Article 25. 
" r. The Special Chambers referred to in Articles 26 

and 27 of the Statute of the Court may not sit with 
a greater number than five judges. 

" 2. Except as provided in the second paragraph of 
the preceding article, the composition of the Chamber 
for Summary Procedure may not be altered." 

Article 26 is not r cp r~duced .~  

THE SPECIAL CHAMBERS ANI) THE CHAMBER FOR SUMMARY PROCEDURE 

Article 24. - Second Reading. 
The PRESIDENT asked, in regard to the wording of this 

* D 2, A. 3, pp. 725-726. 
** D 2, A. 3 ,  pp. 517-519. 
1 See D 2, p. 257 (under Article 17). 
This article, which concerned deputy-judges, was suppressed as 

a result of the corning into force of the revised Statute. 
Text discussed was that adopted in first reading with rnodifi- 

cations: See D 2, A. 3, hnnex 1.  p. 973. 
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heading, whether the Court had not deleted the w&d 
a " special " in ot her ~places. 

The REGISTRAR thought that the systcm ndopted tiad 
I~een to omit the word " special " in passages relating at 
the same time to the Transit and Labour Chambers and 
to the Chamber for Suinrnary Procedure, in order to avoid 
giviiig an incorrect impression that the Transit and Labour 
Chambers were alonc indicated, whereas, in point of fact, 
;dl three Chambers were referred to. That was the case, 
for instance, in paragraph z of Article 7.l 

M. ANZILOTTI drew ai tention to the wording of Article 28 
of the revised Statute: " The Speczal Chambers provided 
for in Articles 26 and 27 . . ." 

M. FRO~~ACEOT considered that the word " Chambers " 
alone was insufficient in this case, and needed to be qualified 
i t i  some way, It ought to be supplemented, either by a 
reference to  the articles in virtue of which the Chambers 
were constituted or else by some adjective. 

The PRESIDENT declared that the heading precediiig 
Article 24 was retained as it  stood. 

M. NAGAOKA proposed to omit paragraph 2 of Article 24, 
' 

and to insert the words " including substitutes " after the 
word " members ", in paragraph r. 

The PRESIDENT said that, from a drafting point of 
view, it wouId be betti:r to Say: " The members of the 
Chambers Constituted by virtue of Articles 26, 27 and 29 
01 the Statute, including substitute n-iembers, shall be 
appointed . . ." 

M. GUERRERO, Vice-President, suggested that it might 
bc better to omit al1 mention of the substitutes. -4s 
Articles 26, 27 and 29 were cited, the siibstitute judges 
were alresdy included. 

Baron ROLIN-JAEQUENYNS thought that there would 
haveo been no objection to omitting the substitutes, if 
they had not been dready nientioned in the old article; 
the change might give rise to an incorrect interpretation. 

Count ROSTWOROWSKI proposcd to Say: "and also the 
substitutes." 

Baron ROLIN-JAEQUE~~YNS asked to be informed as to  
the significance of the i-eservation made in paragraph I 

in favour of " any preference expressed by the judges ". 
M. ANZILOTTI said tha.t it meant preferences expressed 

by judges a t  tlie time of the election. 

M. GUERRERO, Vice-President, considered that it would 
be better to delete this reservation; for an awkward 
situation might arise, when the mernbers of a Chamber 
were being elected, if a judge announced that he would 
likc to  belong to that Chamber, and then, when theelection 
was carried out, he failed to secure a majority. . 

'The REGIÇTRAR recalletI that, at the outset, the Special 
Chambers had been considered as Chambers of experts; 
thiç rescrvation had rcalljr been inserted to give the judges 
an opportunity of announcing that they possessed experience 
in one sphere more than in a n ~ t h e r . ~  

Count ROSTWOROWSKI thouglit that there was also 
another consideration which had led to  this reservation; 
it Ras implied in the words: " so far as the'provisions 
of hrtic1e.g of the Statute permit ". That showed, there- 

See p. 33. 
See Acis of the Assenzbly o f  rpso : Meetings of the Cornmittees, . 

1, p. 391; p l & ~ ~  Meetings, pp. 439-440. 

fore, that the preferences expressed by the judges would 
not be absolutely decisive; the Court would seek to combine 
with them the idea that the Special Chambers should be 
composed in such a way as to comprise the representatives 
of the main forms of civilisation. 

Baron ROLIN-JAEQUEMYNS suggested that the whoIe of 
the final passage in the article should be omitted. 

The PRESIDENT asked whether the Court decided to 
omit, in paragraph I of Article 24, al1 the wbrds after 
the word " votes ". 

Jankheer VAN EI'SINGA did not feel able to  answer 
the question in the affirmative. I t  would, for instance, 
be a mistakc to omit the reference to Article 9 of the Statute 
which now appeared in Article 24. 

The PRESIDENT said that, personally, he would vote 
for the omission, for, in practice, the Court had not been 
regardful of the principle laid down in the passage in 
questi0n.l 

M. NACAOKA was in favour of retaining the passage, first 
becailse the number of n~ernbers of the Charnber for Sum- 
mary Procedure had been increased, and secondly because 
Article 9 of the Statute was referred to in Articles 26 and.27 
of the Statute, but not in ArticIe 29. 

M. FROMAGEOT, whose view was supported by M. URRUTIA, 
proposed that the passage shouid be worded as follows: 
". . . subject to the provisions of Article g of the Statute ", 
without alluding to the preferences expressed by the judges. 

The PRESIDENT suggested the following text: ". . . regard 
sha1I be had, in appointing these members, to the provisions 
of Article g of the Statute ". 

The REGISTRAR pointed out that, if the reservation were 
omitted, the mention of Article g of the Statute in Article 24 
of the Rules would rnerely be a repetition of what was laid 
down in Articles 26 and 27 of the Statute. 

1 The President. however, at certain elections, invited the judges 
to express their preferences. See E 1, pp. 55-56; E 7, p. 48; E IO, 
p. 23. See also the following minutes: 

EXTRACT FROM MINUTES OF THE 39th MEETING (MARCK a3rd, 1922). 

" 335. - Eleclion of membevs of the Special Chambev.~. 
" The CHAIRMAN invited the members to state what were their 

preferences in accordance with Article 14 of the draft Rules. 
" MM. ALTAMIRA, ANZILOTTI and HUBER stated tha t  they would 

prefer to be members of the Chamber for Labour questions; 
MM. NYHOLM, MOORE, WEISS and ODA and Lord FINLAY expressed 
their preference for the Chamber for Transit and Communications." 

EXTRACT FROM MINUTES OF THE 3rd MEETING (JANUARY 17th 1931). 

" 15, - Agenda (Dislr. 18x0) No. 8. - Eiection of ,members of the 
Chamber for Labour cases for 1931, 1932 aad 1933. 

" A t  the invitation of the PRESIDENT, who ascertained before- 
hand, in accordance with Article 14 of the Rules, the preferences of 
each of the members of the Court with regard to the technical Cham- 
bers to  which they might be appainted, the Court, bv secret ballot, 
proceeded to appoint the mernbers of the Chamber for Labour cases." 

EXTRACT FRoM MINUTZS OF THE 36th MEETING (DECEMBER and. 1 9 3 3 ) .  

" 37. - Genernl A genda No. 7 .  - Eiection of mekbevs O! the Chamber 
for Labour cases for 1934, 1935 and 1936. 

" The PRESIDBNT. after reading Article 14 of the Rules, asked the 
members of the Court, as usual, to express any preferences they 
might have in favour of one or other of the Chambers that the Court 
was required to constitute. 

" His own preference was in favour of the Chamber for Labour 
disputes. 

" Mr. KELLOGG asked that, if possible, hiç tiame should not appear 
among the members of any Chamber." 
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M. URRUTIA observed that nothing was said on this sub- 
ject in the Statute in connection with the Chamber for 
Sumrnary Procedure. Yet it was desirable that the appoint- 
ment of the judges of this Chamber should be governed- 
even more than in the case of the Special Chambers-by the 
principle of Article g. - 

M. NAGAOKA pointed out that, according to the revised 
Statute, recourse to  the Chamber for Summary Procedure 
still remained open in the cases referred to in Articles 26 
and 27 of the Statute. 

M. NEGULESCO said he agreed with the Vice-President's' 
proposal. As regards the Special Chambers, the reference to  
Article g was already made in Articles 26 and 27 of the 
Statute. On the ather hand, Article 29 of the Statute, which 
dealt with the Chamber for Summary Procedure, did not 
contain a reference to that article, because it had been 
intended to leave the Court's hands free in the appointment 
of the members of this Chamber. To introduce a reference 
to Article g, in connection with the Chamber for Summary 
Procedure, would therefore be to go further than the 
Statute itself. 

The PRESIDENT asked the Court to vote on thc Vice- 
President 's proposal. 

By seven votes to three, the Court decided to omit the 
wmds: " regard being had for the purpose of this appoint- 
ment to any preference expressed by the judges, in so far as 
the provisions of Article g of the Statute permit ". 

The PRESIDENT noted that the first paragraph of Article 24 
would now be worded as follows: 

" The members of the Chambers constituted by virtue 
of Articles 26, 27 and 29 of the Statute of the Court 
and Iikewise the substitute members shall be appointed 
at a meeting of the full Court by secret ballot and by 
an absdnte majority of votes." 

Paragraph 2 had been deleted. 
Paragraphs 3 and 4 would become paragraphs 2 and 3. 
As no observations were offered, the Prcsident considered 

these paragraphs as adopted. 
The last paragraph, which wouid become paragraph 4, 

was also adopted, and the article as thus arnended was 
adopted in second reading. 

The text of paragraphs 2, 3 and 4 (old paragraphs 3, 4 
and 5)  was as follows: 

" 2. The election shall take place in the laçt quarter 
of the year and the period of appointment of the 
members elected shall commence on January 1st of 
the following year. 

" 3. NevertheIess, after a new election of the whole 
Court, the election shall take place at the beginning 
of the following year. The period of appointment shall 
commence on the date of election and shall terminate, 
in the case of the Chamber referred to  in Article 29 
of the Statute, at  the end of the same year and, in the 
case of the Chambers referred to in Articles 26 and 27 
of the Statute, a t  the end of the second year after the 

. year of election. 

" 4. The Presidents of the Chambers shall be ap- 
pointed at a sitting of the full Court. Nevertheless, 
the President of the Court shall preside ex oficio over 
any Chamber of which he may be elected a member; 
similarly, the Vice-President of the Court shall preside 
over any Chamber of which he may be elected a member 
and of which the President of the Court is not a mem- 
ber." 

Puragraph 5 O/ Article 24, discussed as Article 25, Paragraph 1, 
o/ the Text in First Reading. 

The PRESIDENT invited the Court to begin the discussion 
of Article 25 l of the RuIes, the deletion of which was 
proposed by Jonkheer van Eysinga. 

Jonkheer VAN EYSINGA recalled that,  in the course of the 
discussions on the Rules in 1922, M. Anzilotti had already 
made the same proposal. "t that tirne, hawever, there 
had been some ground for retaining the provision, which 
then cornposed one article together with what had after- 
wards become Article 4 ;  but that ground had now dis- 
appeared. The real reason for its deletion was that the terms 
of the Statute itself were aiready clear, çpecifying that the 
Special Chambers and the Chamber for Summary Procedure 
were to be composed of five judges-aeither more nor less. 

There was therefore no reason for repeating this pro- 
vision in the Rules. 

With regard to the deletion of the second paragraph 
of Article 25 (old Article 15), Jonkheer van Eysinga had 
sirnply re-subrnitted a propoçal made by the President 
hirnself . l  

The PRESIDENT suggested that paragraph I of Article 25 

possessed some degree of utility, in tliat it constituted the 
complement to the provisions of Article 4 of the revised 
Rules 3. Perhaps Jonkheer van Eysinga would be satisfied 
if the two provisions were united by transferring Article 25 
to become the second paragraph of Article 4. 

M. ANZILOTTI agreed with Jonkheer van Eysinga that the 
rule laid down in Article 25 already emerged clearly from the 
terms of paragraph 4 of Article 31 of the revised Statute- 

The PRESIDENT acknowledged that it was a necessary 
consequence of the terms of paragraph 4 of Article 31 of 
the Statute, but considered that this fact would not imme. 
diateIy strike a reader. 

Count Ros~wo~ows~rx  thought that Article 25 of the 
RuIes fomulated the principle which underlay paragraPh 4 
of Article 31. I t  might therefore be considered that Ar- 
ticle 25, tliough not absolutely necessary, was not at al1 
events entirely useless, as it conduced to clarity. As regards 
the position of the provision, he thought it was better 
to p o u p  al1 provisions concerning the Chambers together 
in their prescnt position. 

The PRESIDENT took the opinion of the Court regarding 
the deletion of ArticIe 25 of the Rules. 

The Court, by seven votes to  two, with one abstention 
decided to maintain Article 25. 

M. NAGAOKA, in view of the fact that Article 25 waç to 
be retained, thought it better to add the words " in ac- 
cordance with Article 31, paragraph 4, of the Statute ". 
This addition would enable a reader more readiiy to under- 
stand the article. 

M. GUERRERO, Vice-President, did not approve of the 
addition proposed by M. Nagaoka, because it was Articles 26, 
27 and 29 of the Statute which lirnited the number of judges 

* D 2, A .  3, P P  521-523. 
1 Text of Article 25 (former I$), discussed in second reading: 
" I .  The Chambers referred to in Articles 26, 27 and 29 of the 

Statute of the Court may not sit with a greater number than five 
judges." (Paragraph I had been modified and paragraph z supprassed 
in the " text of t.he revised Rules adopted by the Court on 1o.iv.35 
in first reading xvith the modifications considered necessary by the 
President to bring them into harmony with the revised Statute " - 
see D 2 ,  A. 3, p. 971.) 
. a D 2, p. 116. 

a See p. 28. 



of the Special Chambers to five, and these articles were 
xlready cited in Article 25 .  

31. NACAOKA observed that the principle formulated in 
Article 25 was, so to speak, condençed in paragraph 4 of 
Article 31,  which also cited ArticIes 26, 27 and 29 of the 
Statute. In any case, his sole ides hüd been to let thc 
reader know on what ground Article 25 was based. 

M. NEGULESCO did riot think it possible ti, make the 
addition proposed by hl. Nagaoka, for it would irnply that, 
il it were not ior paragraph 4 of Article 31 of the revised 
Statiite, the Chambers might sit with more than five 
judges. But the provisioii limiting the number of judges 
to five in the case of the Special Chambers had existed 
since 1922 in .the terrns of Articles 26 and 27 of the 
Etatute of 1920. 

' M. ANZII,OTTI was in I'avour of the .Presidentfs suggestion 
t1:1 transfer Article 25 of the Rules to  Article 4 (new), th& 
connecting both provisions with Article 31 of the Statute. 

The PRESIDENT read a test drafted on the bas+ of 
Pr. Anzilotti's suggestion : 

" Where one or more parties are entitled to choose 
a judge-under the conditions laid down by Article 31 
of the Statute, 'the full Court may sit with a number 
of judges exceeding the number of members of the 
Court fixed .by the Statute. On the other hand, the 
Chambers referred to in Articles 26, 27 and 29 of the 
Statute may not sit with a greater number than five, 
notwithstanding the presence of a judge selected in 
.conformity with Article 31 of the Statute." . 

M. GUERRERO, Vice-President, would prefer not to  make 
this transfer. Article 25 referred solely to the Chambers; 
it should therefore be left iinder the heading dealing with 
the Chambers. 

The PRESIDENT said that the Regiîtrar had handed him 
a frcsh draft of Article 25; this took account of al1 the points 
of view expressed: 

" Where one or more parties are entitied, under 
Article 31, paragraph 4, of the Statute, to choose a 
judge to sit in a Chamber, the latter will always sit 
with five judges." 

M. AYZILOTTI pointed out that, whilst the Registrar's 
proposa1 covered the case of judges chosen by States, 
there was also the case when members of the Court of the 
nationality of the parties concerned sat in a Chamber though 
not belonging to it. 

'The REGISTRAR replied that that was a matter of drafting. 
The following wording might be adopted: 

" In the circumstances contempIated by Article 31, 
paragraph 4, of the Stattrte; a Chamber will aIways 
sit with five judges." 

'The PRESIDENT personally would prefer to keep the text 
already adopted in first reading . 

M. NAGAOKA asked that a vote should be taken upon the 
insertion, a t  the beginning of Article 25, of the wordi: 
" In accordance with the provisions of paragraph 4 of 
Article 31 of the Statute. . . . " 

The Court, by six votes to three with one abstention, 
decided against the addition pri~posed by M. Nagaoka. 

The PRESIDENT, observing that no one had asked for 
a vote to be taken on the question of the transfer of the 
provision, declared Article 25 adopted in its original form 
and position. 

hl. AYZILOTTI pointcd out that it did not follow that the 
decision was unanimous. 

The PRESIDENT recogniscd tliis. He noted that the 
Court was agreed that paragraph 2 of Article 25 l must 
be deIeted in consequence of the coming into force of the 
revised Statiite, and that Article 26 2 (old Article 16) must 
disappear for the same reasori. 

The PRESIDENT suhmitted a draft prepared by him with 
the assistance of some other members of the Court, in 
accordance with the decisions taken. This draft was as 
follows: 

" Article 24. 

" Pavagra@h 5 [former Article 25, paragraph 1, of 
the draft adopted in first reading]. The Chambers 
referred to  in ArticIes 26, 27 and 29 of the Statute of the 
Court may not sit with a greatcr number than five 
judges." 

The chief difficulty had lain in the fact that three numbers 
were required for these  article^,^ but only two were available; 
to overcome this difficulty, in the draft submitted the old 
Article 2 5  had been combined with Article 24, becoming the 
fifth paragraph of that article. 

Artide 24. - Final Adoption. 

In the French text of Article 24, paragraph 3, last line, 
the Drafting Cornmittee proposed a modification which 
amounted to the correction of an error. The French text 
would reduce the period of office to two years, which waj 
incorrect, as under the Statute that period was three years. 
Since the English text was correct, the French text had 
been made to conform with it. 

With regard to the English text, two alterations were 
propoçed in the first and second paragraphs. I n  the first, 
the word ".also " had been substituted for " Iikewise ", 
in the phrase " also the substitute members ". In the 
second paragraph, the French words " les élus " had been 
rendered by " persons elected ", instead of " members 
elected ". 

Article 24, as thus amended, was finally adopted. 

* D 2, A. 3 ,  PP 545. 546. 
*' Ibid., p. 726. 
l Of the text adopted in first reading, see p. 5 0 .  
2 This article concerned the su,mrnons of deputy-judges to com- 

pIete the Chambers. 
3 Articles 25,  26 and 27;  see also p. 64, under Article 25. 



ARTICLE 25 

(This article zS com#osed ns fodlows : Puvngru@ia r (new ; cf. A~iic le  27 (1) O/ fke oId Rules), Pnragraph z (nezu), 
Paragrafh 3 ( n e w ;  cf. Article 27 i3) of the ofd  Rules), Paragraph 4 = Article 27 ( 6 )  of the old text revisad.) 

Discussed as Article 26 (aeze: drajt praposed by the Presidenl) 
and Articles 26 and 27 (new draft proposed by M .  Fromageot). 

The PRESIDENT opened the discussion on Section 2: 

Working of the Court. 
In the text which he had submitted to  the Court as a 

basis for discu~çion,~ the President had proposed a riew 
Article 26 dealing with vacations and replacing the article 
which had been deleted.2 The President's draft was based 
on Article 23 of the Statute, which laid down that the Court 
was to remain permanently in session except during the 
judicial vacations, the dates and duration of wkich would 
be fixed by the Court.3 I 

M. Fromageot having submitted an amendment based on 
another conception, the President asked him to explain his 
p ropo~a l .~  

M. FROVAGEOT thought it rather incongruous to begin 
the first Article of Sectiun 2: " The Working of the Court ", 
with a provision concerning vacations-i.e., the non-working 
of the Court. That was M. Fromageot's reason for pro- 
posing, 'as the first article concerning the working of the 
Court, a provision determining the judicial year, during 
which the Court was always at the disposa1 of parties. 
The first thing that occurred to one's mind was the possibility 

* D 2, A. 3, pp. 523-529, 
See D 2, A .  3. hnnex 1 ,  p. 974. 

2 Article 26 oi draft adopted in first reading (old Article IG) had 
been deleted on the coming into force of the revised Statute, thus 
leaving the number 26 vacant. The  President accordingly gave the 
number 26  to his draft Article designed tq take the place of the 
old Article '27. The text of the I'resident's draft itras as follows: 

" I .  The judicial vacations during the year shall be as follows: 
(a)  the week preceding and the week following Easter Sunday: 
(b) the montha of July and August; (c) from December 18th of the 
old year to January 7th of the new year. 

" 2. During the judicial vacations, the Court will not sit. save 
for urgent business-e.g., under Article 61 of the Rules or pursuant 
to  a special resolution of the Court. 

" 3.  The Court will observe the public holidays customary in 
the country where it has its seat." 

Sep: also discussion on 6.11.36 on p. 43 under Article 19. 
M. Fromageot's drafb was as follows: 

" Article 26. - The judicial year shall begin on January - in each 
vear and. subject to the provisions of Article 27 of the present Rules, 
the work of the Court shall proceed uninterruptedly throughout it. 

" Article 26 bis. - Members of the Court who are prevented by 
illness or other serious reasons from attending one or more sittings 
or.meetings (réunions) of the Court to which the Yresident has 
summoned them shall notify the President, who will inform the  
Court. 

" Article 27. - I. In  the 'absence of a special resolution t o  the 
contrary adopted by the Court in exceptional circurnstances, the 

. work of the Court shatl be suspended: 

" (a) On the pubIic holidays customary a t  the place where 
it sits; 

" (b) Froni h e m b e r  1 s t  to January 15th and from the 
Sunday preceding to the second Sunday fallowing Easter; 

" (c) During the period of the judicial vacation-that is to 
Say, from July 15th to October 1st. 

that certain judges might be unabie to  take part in its work. 
With regard to this point, what the Rules had to do was 
to lay down (Article 26 bis) what a judge who was tempo- 
rarily unable to attend must do in order to fulfil the pro- 
visions of paragraph 3 of Article 23 of the revised Statute, 
the terms of which, in accordance with the generaI principle 
adopted in the Rules, should not be reproduced. Ris 
amendment next dealt with the periods during which the 
work of the Court would be suspended. This matter was 
dealt with in his draft Article 27. I t  rnust also be provided 
that, notwithstanding the judicial vacations, the President 
couId always convoke the members of the Court. 

With regard to the periods for which the Court's work 
might bc suspended, mention must first be made of the 
customary public holidays at the place where the Court 
might be sitting, bearing in mind the fact that it woiild 
appear that the Court might sit ëlsewhere than a t  its per- 
manent seat. Next came the Christmas and Easter holidays. 

1-astly, with regard to the long vacation, the so-called 
judicial vacation, M. Fromageot considered that this should 
cover the months of August and September. Further, the 
last fortnight in July was often a very warm period when 
some members of the Court might 'need to go to watering- 
places. hl. Fromageot realised that the Assembly of the 
Leaguc of Xations generally met in September, but that fact 
did not seern to make it necessary to  alter the dates of the 
Court's judicial vacations, since judges were always at the 
Presiden t's disposai. 

The PHESIDENT thought tfiat, for the moment, the Court 
inight usefully devote its attention to  a question.of principIe 
upon which M. Froniageot had not commented: was a 
system which provided that, apart from the judicial vaca- 
tions and' the period of session, there might be other periods 
during which the work of the Cûurt would be suspended 
consistent with Article 23 of the revised Statute ? Moreover, 
the Statute contemplated not one but several periods of 
judicial vacations. 

Besides, if the periods for which M. Fromageot proposed 
that work should be suspended were added together, it 
would be found that lhey totalIed four and a-haIf months, 
which seemed excessive. 

hl. URRUTIA thought that M.'Froniageot's draft had the 
advantage of. removing one objection-namely, that of 
placing the provisions concerning vacations bcfore the more 
important provisions concerning the work of the Court. 
The draft did not, however, entirely satisfy him, more espe- 
cially as rcgards the precise definition of ïvhat the Statute 
mcant when it said that the Court would " remain per- 
manently in session ". As regards this point, it would be 
better to  revert to the wording used in the Statute itself. 
According to the Report of the Committee of Jurists in 
1929 l, the Court would, in priîzciple, remain permanently 
in session, and the Conference of Signatories had adopted the 
same idea.2 In  connection with this point, Mr. Root had 
empliasised the desirability, from the point of view of the 

" 2. . In case of urgency, the President may alu*ays convene the 
members of the  Court during the periods mentioned in the preceding Minutes, p. 113 .  
paragraph." I b i d . ,  p p  36-39. 



League of Nations, of facilitating the acceptance of member- 
ship of the Court for distinguished persans of al1 countries. 
Sunimarising, he said thnt it did not seem possible to say, 
as M. Fromageot did, that the Court functioned uninter- 
ruptedly; what was uninterrupted was the readiness of the 
Court to discharge its Eunctions. 

With regard to  M. Fromageot's text of Article"z7, 
M. Urrutia thought it would be better to avoid saying 
that the work of the Court " was suspt:nded ". 

As regards the duration of the vacations, M. ~ r r i t i a  
thought that this shoiild form the subject of a scparate 
discussion, envisaging the  practical aspects of the question. 

Count Ros~u'o~owsrc~,  generally speaking, shared the 
views expressed by M. Urrutia. Nevertheless, having 
regard to the terms of the revised Statute, it would be 
hetter to apply the expression " judicial vacations " to 
al1 interruptions of its work provided for by the Court 
in irs Rules. On this point, Count Rostworowski took 
the same view as the President. 

a The PRESIDEKT considered that thé Court must decide 
whether they wished to provide in the Rules for a " judicial 
year "; it must then decide when this " year " was to begin. 
The President proposed the date January rst ,  which would 
~nake  the beginning of the judicial year coincide with the 
fieginning of the judges' term of office. 

Baron ROLIX-JAEQUEMYXS thought it was a good point 
in JI. Frornageot's text that he first of al1 dealt with the 
judicial year and then with the vacations. For the rest, 
if the Court adopted the espression " judicial year ", 'it 
was natural that this year should begin on ,January 1st' 
and end on December 31st. 

M. A ~ Z I L O T T I  had no objection to  thiç expression, bpt 
he lvould like to have a clear idea of the meaning of " judicial 
year " in this connection. 

The PRESIDENT asked the Registrar to give the explana- 
tion asked for. 

The REGISTRAR had understood that this expression 
was to take the place of what had previously been called 
" sessions ". The term " judicial year " seemed to be 
rrierely a new name for a session which, under the revised 
Statute, lasted the whole year. 

M. URRUTIA observed that this expression had been used 
in tht: Report of the Cornmittee of J~1rists.l 

The PRESIDENT noted t haî the Court adopted the principle 
of a judicial year beginning on January rst, and approvèd 
the formulation of this principIe in the Rules. 

Jonkheer VAN EYSINGA said that  a clear idea must be 
farmed of the intention of the Confereiice of Signatories 
in ' ~ g z g  in adopting the conception of judicial vaca- 
tions. 

Jonkheer van Eysinga regretted that hc couId not 
agree with the meanirig given to the conception -in 
hl. Fromageot's proposal, which made the " judicial vaca- 
tions " coincide with the summer holidays; that was too 
narrow an intetpretation, since the very terms of Article 23 
of the revised Statute indicatcd that there were to be several 
judicial vacations in a year, and that between the vacations 
the Court was in session. 

On the basis of an aiialysis of the prqceedings of the 
Ccimmittee of Jurists (pp. 36-39), Jonkheer van Eysinga 
had corne to  the conclusion that the meaning of the terms 
of Article 23 of the revised Statute was as follows': the Court 
had arr entirely free hand to fix in its Rules the dates and 

diiration of its vacations; but it would be well advised also 
to provide for the possibility of special decisions postponing 
vacations to a date other than that laid down or extending 
the duration laid down in the Rules. On this point, 
Jonkheer van Eysinga agreed with M. Fromageot's draft 
(Article 27). Nevertheless, it would be better not to Umit, 
as this text aid, the scope of the special resolution for which 
he provided. 

The PRESIDEKT thought that the Court would al1 at 
once agree in regard to the following point: it must be 
possible for the Court to meet and wprk during the periods 
fixed for the vacations in order to  deal with an application 
for the indication of interim measures of protection, or t o  
complete the examination of a case which was pending-to 
mention only two instances. 

He noted the Court's agreement in regard to  this point. 
Continuing, the President questioned whether, supposing 

that the Court was not in vacation but had 110 case before it, 
it should, as suggested by Jonkheer van Eysinga, pass a 
special resolution declaring itself in recess. For his part, 
the President did not think so. 

Count ~ o s r w o ~ o w s i ~  also thought that the intervening 
period could not be regarded as part of the judicial 
vacations. l 

M. URRUTIA likewise considered that, in practice, Jonk- . 

heer van Eysinga's suggestion would be open to serious 
objections. When the Court had no cases to deal with 
but nevertheless was not in vacation, if judges went away, 
it was on their own responsibility; they were liable to  be . 
recalled by the President even for a case which was not 
urgent. ~ h a t  was not the case during vacations. Accord- 
ingly, in the interests of the Court's work, i t  would be hetter 
not to confer the character of judicial vacations upon such 
int ervening periods. 

Nor did M. NEGULESCO think that the Court could adoyt 
Jonkheer van Eysinga's suggestion. For how could the 
Court, in conformity with paragraph r of, Article 23 of 
the revised Statute, fix the dates and duration of the 
suppleme-ary vacations envisaged by Jonkheer van 
Eysinga ? On the other hand, supposing that the Court 
had to declare itself in recess owing to the absence of a 
quorum, how was the Court t o  take a decision to that 
effcct without a quorum ? 

Jonkheer VAN EYSINGA observed that the suggestions he 
had made were not his own; he ha8 simply indicated 
the intentions of the Conference of Signatories of 1929. 

The PRESIDENT asked the Court first of al1 to corne 
t o  a decision regarding the proposa1 contained in Arti-. 
cle 26 bis of M. Frornaeeot's amendment. In  the Presi- " 
dent's view, this provision was in harmony with the provi- 
sions' adopted in first reading, Save for certain changes 
necessitated by the corning into force of the revised Statute. 
There was, however, one point in regard to the wording 
of this text: the President wanted to  know what the distinc- 
tion was between a " séance " (sitting) and a '.' réunio?t " 
(meeting). 

M. FROVAGEOT recalled the remark that he had already 
made to the effect that the Court might be réunie without, 
however, being en séance: for instance, for a ceremony, for 
the unofficial examination of a inatter, etc. 

Cf. the Resolution af September 14th, rgzg. by wlrich the As- 
sembly adopted " Regulations for t h e  repayment o f  travelling 
expenses of judges ", see D 1 ,  3rd edition. 1936. 

2 P. 43. 



Article 2.5 

The PRESIDENT doubted whether the President would 
be entitled to  convene a member of the Court for a réunion 
which was not a séance. 

M. URRUTIA thought that here, as always, they should 
stick to the Statute. and that consequently only the tenn 
" séance " (sitting) should be used in the tcxt. The question 
whether judges would have to  return to The Hague to 
attend a ceremony was very debatable; that was rather a 
question of an obIigation of a private character. 

Count R o s ~ w o ~ o w s x ~ ,  considered that a judge was not 
obliged to attend a " réz~nion " in the same way that he 
was obliged to attend a " séance ". The President could, 

- af course, inform his collcagues by letter that a ceremony 
would take place and ask them if they would attend; 
but they were not under an obligation to do so. 

The PRESIDENT proposed, if hl. Fromageot did not 
object, to delete the words " ou réunions ". 

I t  was decided accordingly. 
The PRESIDENT also observed that the expression " aux- 

qldelles le Président les n convoqués " (to which the Presi- 
dent has summoned them) must be broadly construed; 
the expression did not necessarily entai1 the despatch of 
a forma1 summons. 

~ a r o n  ROLIN-JAEQUEMYNS questioned whether this 
provision was not somewhat too rigid with reference to 
periods of vacation. 

The PRESIDENT considered that it was correct even as 
regards a period of vacation. If the President was entitled, 
under the Rules, to convene members even when the Court 
was in recess, they were bound to attend l. 

Baron ROLIN-JAEQUEMYNS was preparcd to accept this 
as a principle; but he would wait until he had seen the other 
articles, in order to be able to pass an opinion as to whether 
it did not involve consequences going beyond the intentioiis 
of the Court. 

The PRESIDENT declared the text proposed by M. Froma- 
geot under No. 26 bis adopted, subject to  the deletion of 
the words " ou réunions " and to the reservation made by 
Baron RoIin-Jaequemyns. 

The PRESIDENT next raised the question of the most 
suitable method of providing for the asçernbly of the 
Court during vacations. 

M. FROMAGEOT explained that the opening words of 
paragraph I of Article 27 of his amendment covered every 
contingency in which the Court might adopt a resolution to  
deviate from the dates laid down in its Rulcs for the 
beginning and end of the vacations. Some degree of fiexibility 
must exist to meet the requirements of the Court's work. 

Jonkheer VAN EYSINGA gathered that the idea was 
simply to be able, by means of a special resolution of 
the Court, to curtail the vacations laid down in the RuIes, 
but not to extend them. 

Baron ROLIN- JAEQUEMYNS thought that the words " à 
moins de ~ésolzction spéciale contraire ", which were quite 
consistent with the Statute, would aIso enable the Court 
to move the dates of its vacations if that were necessary 
or convenient from the point of view of its work. 

The PRESIDENT preferred the systern embodied in para- 
graph 2 of Article 26 of his draft. During the  judicial 
vacations, the Court would sit only to deal with urgent cases. 
But, as regards periods other than the judicial vacations, it 

would be undesirable for the Court to adopt resolutions 
declaring itself in recess. 

M.'  NAGAOKA observed that, from thc standpoint of 
interested States, i t  was desirable that the Rules should 
fix the periods of the judicial vacations definitely, so that,  
if their cases were not pressing, States might await the end 
of a vacation. It would therefore bc better to adopt the 
system proposed by the President. 

The PRESIDENT explained that the words " in virtrie 
of a spccial resolution of the Court " were intended by 
him to enable the Court to  proceed with a case which 
was nearly finished, but for the cornpletion of which it 
would be necessary to  sit for sorne days beyond the date 
fixed for the bcginning of a vacation. 

11. NACAOKA pointed out that,  though the Court might 
continue its labours for a few days, although the period 
of vacation had begun, in order to finish a case already 
begun, it could nevertheless be said that the judicial vaca- 
tions began on a fixed date, in the sense that the Court 
could not during those days begin a case which had been 
submitted before the beginning of the vacation, but which 
was not urgent. 

M. GUERRERO, Vice-President, said that they must avoid 
using in the Rules expressions which were inconsistent with 
the basic principles of the Court's organisation. Foi instance, 
the Rules should not Say that the work of the Court was 
" suspended " a t  aiiy tinie or for any period, because the 
work of the Court was carried on continuously; the proof of 
this was the fact that the President and the Kegistry 
remained perrnanently at the çeat of the Court. The object 
of Article 23 was to fix the periods at which the judges would 
not norrnally be bound to sit. For that reason the wording of 
the President's draft seemed preferable. 

The essential point was that judges should not be obliged 
to sit during the judicial vacations except in cases of urgency. 
In this connection, M. Guerrero thought it might be desirable 
to consider what the possible cases of urgency might be: 
he did not think it would be difficult to define them. He 
could hardly think of anything except a request for the , 

indication of interim rneasures of protection or a i-equest 
for an adviçory opinion sent ky the Council of the League 
of Nations and characterised as urgent. 

M. FRO~~AGEOT thoughf i t  was impossible to say before- 
hand whether a case was urgent, for urgency was a question 
of fact. He asked whether nowadays requests for advisory 
opinions were not always accompanied by the urgency clause. 

The REG~STRAR said that, as a rule, the so-called urgency 
clause consisted in a note to the effect that  the Council 
wished to have thc Court's opinion before a particular Council 
sessi0n.l The " urgency " would depend on whether 'the 
request was received at a timc when, in order to comply with 
this wish, the Court would have to sit during a judicial vaca- 
tion or take the requeçt out of jts normal turn in the List. 

hl. NEGULESCO considered that the text proposed as 
paragraph z of Article 26 hy the Prcsident was prefcrable 
to that of M. Fromageot. hccording to the latter text, it 
was for the.President to decide as to the urgency of cases. 
But in M. Negulesco's opinion the Court should decide whe- 
ther a case was urgent, and this was provided for in the 
President's text. 

Baron ROLIN-JAEQUEMYNS observeci that the Court 
must first mcet in order to be able to decide. The two texts, 
therefore, were identical in their results. 

Cf. note I ,  p. 55, second column. See, for instance, C 77, p. I I .  



Article '25 

The PRESIDENT hrtd understood that the decision as to 
urgency always rested with the Court; but that decision 
must be taken in accordance with a criterion laid down 
in the Rules, for instance in Article 61, which said that 
reqiiests for the indication of interim measures of protection 
were always urgent. 

M. ANZILOTTI asked whether the intention was to rule but 
the possibility of a contentious case beiiig treated as urgent. 

The PRESIDENT considercd that, except when intefim 
measures of protection had to be indicated, a contentious 
case would hardly ever have to be taken urgently owing 
to the time occupied by the written proceedings. 

M. ANZILOTTI thought that the decision on the merits of a 
question between States might at a certain moment becorne 
reaIIy urgent; in any case, this possibility should not be ruled 
out a, firiori. 

Baron ROLIN-JAEQUEMYNS would prefer that, if the parties 
declared a case to be urgent, the President should decide 
on the question of urgency rather than that the Court 
shoiild have to  meet without the President having first 
decided whether the parties were right in claiming that 
the matter was urgent. 

M. GUERRERO, Vice-President, wouId prefer that the 
parties shouId know beforehand that, during the judicial 
vacrttions, the Court wouId not meet except for certain 
cases: namely, those which he had specified. 

Uiscussed as Article 26 (draft) land ArlicEe 27 (draft).  

The PRESIDENT invited the Court to resume the discus- 
sion of Article 27 of M. Fromageot's draft; 1 that article 
corresponded to Article 26, paragraph 2, of the draft cir- 
culated by the President. 

Count ROST~YORO~SKI said that he fully appreciated the 
expression " the Court will not sit " in the text proposed 
by the President. As the revised Statute provided that the 
Court would remain permanently in session, except in cer- 
tain circumstances, i t  recognised that during certain periods 
the Court would not be in session, and it would be perfectly 
correct to  Say that during these periods it was not sitting. 
Even during the judicial vacations the Court existed as an 
institution and its work was not intempted;  but it did not 
sit. The use of this expression wouId facilitate the remainder 
of their work on the revision of the Rules. , 

Jonkheer VAN EYSINGA admitted that, if the Court had 
plenty of work, the diificulty which had led ,the President 
to ,keep in his text the current expression " if the Court is 
not sitting " would ceas'e to exist. But the question arose 
whether this expression was consistent with the revised 
Statute, which only admitted two alternatives: the Court 
was either in session or in vacation. Accordingly, to re- 
main consistent with the terms of the revised Statute, al1 
periods during which the Court was not working must be 
styled vacations. And the two texts which had been pro- 
posed left the Court free to pass resolutions adding some 
periods of the year to  the three vacations for wliich-it would 
provide in the Rules. 

M. URRUTIA thought that the expression " if the Court is 
not sitting " was indispensable. The Court might be en fonc- 
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tions in spite of the fact that its members were not assembled 
at The Hague. Even when the Court had cases before it, 
there-were periods when the judges were not assembled a t  
the Peace Palace. The expression " if the Court is not sit-, 
ting " should be adopted not only in Article 26, but also in 
many other places in the Rules. 

' 

;M. GUERRERO, Vice-President, considered that, according 
to ArticIe 23 of the revised Statute, there might be several 
periods of judiciaI vacations, as was provided in the Pre- 
sident's draft. The duration of thesc periods must be fixed. 
States which wished to corne before the Court must know 
the periods a t  which they were not entitled to expect the 
Court to deal with ordinary, as opposcd to urgent, cases. 
Moreover, from the point of view of the judges themselves, 
it was desirable to know as accurately as possible the dura- 
tion of these periods. 

They must, however, endeavour not to fix very long 
periods, in order to avoid giving the impression that for 
several months in the year the Court would not be rit work. 
They might be fixed as proposed by the President. 

M. URRUTIA thought he remembered that, at  the previous 
sitting,l the Court had already in principle adopted an article 
to the effect that " the judicial year commences on January 
1st ", and that subsequently it had been agreed to include 
the Article 26 bis proposed by M. Frornageot. If that was 
the case, he thought that the Court should now vote upon 
paragraph 2 of Article 26 proposed by the President ; in the 
last place, the 'periods of the judicial vacations would have 
to  be fixed. 

The PRESIDENT confinned what M. Urrutia had said 
regarding the decisions reached at the previous sitting and 
said that his intention had been that the Court should first 
of al1 reach agreemcnt regarding the system of vacations, 
leaving aside for the moment the question of exact dates. 

With regard to  the duration of the vacations, the Pre- 
sident wishcd to mention a factor militating in favour of 
the system of fixed periods, not hitherto brought up in the 
discussions. The members of the Registry were also 
entitled to their annual holidays. Each year the Registrar 
would have to fix in advance the dates a t  which each 
member of the Registry could take his or her leave. If the 
Court's judicial vacations remained indeterminate, that 
would be very difficult. 

M. FROMAGEOT said that, in regard to Article 27 of his 
amendment, he saw no difficiilty in substituting ,the words 
" la Coztr n e  siège pas " (the Court will not sit) for the words 
" les Iravaux de la Cour sont susfiendus . . . " (the work of 
the Court shall be suspended). 

With regard to  the fixing of the periods during which, 
unless otherwise decided by special resolution, the Court 
would not sit, M. Fromageot wondered whether it was 
absolutcly necessary to use the expression " judicial vaca- 
tions ", which seemed to give rise to  some confusion and 
misunderstandings. Might they not simply Say that the 
Court would not sit during the Easter holidays and between 
certain dates in the summer, it being understood that these 
periods constituted what the revised Statute called " the 
judicial vacations " during wliich the Court would not sit ? 

Jonkheer VAX EYSINGA gathered tliat, in M. Fromageot's 
view, " not to sit " and " to  be in vacation " were synony- 
mous expressions. 

M. FROMAGEOT replied that two different conceptions 
were involved. The Court was nalways " en fonctions " (in 

l See p. 55. 



session) and must always be able to sit. But in actual fact, 
the Court would not sit: (a) when it  had nothing to do, 
and ( B )  during the vacations. 

Jonkheer VAN EYSINGA inferred that, if an order had 
to be made a i  a time when the Court was not on vacation, 
the President would have to  convene it. 

M. FROMAGEOT thought that later on they should consider 
whether, when the Court was no t sitting , the President would 
have to convene the Court to  make an order, or whether he 
could make it  himself. 

M. GUERRERO, Vice-President, said that, except during 
the judicial vacations, the Court would always be sitting, 
but that that did not oblige judges to be continuously at 
The Hague. 

M. URRUTIA thought that, if there were no cases to be 
dealt with, the Court would be " en fonctiolzs " (in session) 
but would not sit. 

The PRESIDEKT asked the Coiirt tn Vote on the follow- 
ing question : 

" Does the Court adopt the formula to the effect 
that during the judicial vacations the Court will not 
sit, Save in exceptional cases-these cases to be specified 
later ? " 

hl. ANZILOTTI asked whether that meant that, except 
during the vacations, the Court would sit continuously. 

The PRESIDENT did not think that that followed. 

Jonkheer VAN EYSIPZGA was not in favour of the pro- 
posed wording; it created an amhiguity by introducing 
into the Rules a notion which was not in the revised Statute. 

The PRESIDENT took a vote on the question formulated 
above. * 

By eight votes to two, the Court answered tlie question 
in the affirmative. 

hl. URRUTIA, who had voted in the affirmative, explained 
that it was not to  be inferred from his vote that he accepted 
the idea that the Court should " sit " during periods when, 
although not on vacation, there was no work for i t  to do. 

MM. NEGULESCO, FROMAGEOT, Baron ROLIN-JAEQUEMYNS 
and hl. GUERRERO, Vice-President, who had also voted 

, in favour of the proposal, made similar reservations. 

The PRESIDEKT invited the Court to consider next the 
exceptional circumstances in which the Court might be 
called upon to  sit during vacations. He observed that in 
this connection two systems were proposed: that embodied 
in the two paragraphs of Article 27 of M. Fromageot's 
amendment and tliat adopted in the President's text. 
According to the latter text, the President, in order to 
convene the Court during vacations, must do so in virtue 
either of a provision of the Rules-for instance Article 61-or 
of a special resolution of the Court. On the orher Iland, 
M. Fromageot's system left the President free to  convene 
the Court a t  his discretion. 

M. FROMAGEOT found it difficult to  define beforehand 
all conceivable cases of urgency; urgency was a question 
of fact. For instance, a case of an urgent nature might 
come before the Chamber for Summary Procedure; in 
that case there wouId not necessarily be oral argument 
before the decision. 

RI. ANZILOTTI wished to bear 'out what M. Frornageot 
had said by taking the e5ample-of a case brought before 
the Court in the normal way and which was ready for hcaring, 
but was not to be taken by the Court until after the judicial 

vacation. Supposing that, suddenly, this case became a 
source of friction between the two parties and the latter 
agreed to ask that it should be dealt with as specdily as 
possible, the Court could hardly refuse to take the case 
on the ground that it was in vacation. 3'. Anzilotti's 
conclusion waç that it should be left tu the President to 
decide whether or not a case was urgent. 

M. URRUTIA did not see much difference in this respect 
between the President's draft and that of hl. Fromapeot. " 
For the rest, both texts made provision for a special 
resolution of the Court. 

The PRESIDENT observed that the most important pos- 
sibility for which the words " a special resolution of the 
Court ." in his text were intended to provide was the case 
where the beginning of a vacation was approaching and 
the Court found that it would require a few extra days to  
finish a case. 

M. FROMAGEOT had had the same contingency in mind, 
but there was also another possibility, though not a probable 
one-namely, the case where the Court adopted beforehand 
a special resolution regarding the vacations. 

hl. NEGULESCO thought that, on careful perusal of the 
text of Article 27 proposed by M. Fromageot, it became 
apparent that the special resolution provided for in the 
first paragraph related to  cases which were not urgent, 
but were already pending before the vacations. 

M. FROMAGEOT said that the first paragraph was con- 
cerned with the fixing of the tirnes during which the Court 
would not sit ;  these times might, if necessary, be variecl 
by a resoIution of the Court. 

M. NEGUL~.:SCO went on to  observe that the second 
paragraph ,of Article 27 of M. Fromageot's text left the 
President a free hand to convene the Court, when on 
vacation, if he considered that a case waç urgent and 
that the Court must therefore assemble. M. Negulesco 
thought that there was an omission here and that i t  
should be added that, if the Court held that there was no 
urgency, the case would be postponed until after the 
vacation. 

M. URRUTIA thought that to leave the decision on the 
question of urgency to the President would be less disad- 
vantageous than the system according to which the Court 
would have to be convened to decide the point. 

Jonkheer VAN EYSINGA appraved the somewhat general 
terms of paragraph 2 of Article 27 of M. Fromageot's 
text. I t  would be very difficult to  define cases of urgency 
in the Rules. 

Count ROSTWOROW~KI also preferred the s jstem which 
Ieft a certain discretionary power to the President. 

The PRESIDEST, noting that no member of the Court 
shared his view-namel~~, that the summoning of the 
mernbers of the Court during the vacation must be justified, 
either by the provisions of the RuIes ( e . g . ,  by Article 61) 
or else by a resolution of the Court-proposed that the 
question of the dates of the vacations should now be 
discussed. 

RI. ANZILOTTI wished first of al1 to have it clear what 
was meant by the expression " the Conrt is not sitting ". 
This question had been reserved. 

The P~ESIDENT thought that the expression " the Court 
is sitting " meant that the judges were ready at short 
notice, if ncccssary, to hold either a public or private sitting. 
Nevertheless, in his opinion, any definition was dangerous 



31. FROMAGEOT said that to  say that the Court would 
not sit during certain periods did not meari that at  al1 
other tirnes it would sit. 

DI. KACAOKA, in voting in favour of the formula: " During 
the juclicial vacations, tlic Court will not sit ", had ,not 
memt  that phrase to 'be conçtrued as meaning that except 
during vacations the Court would necessarily sit conti- 
nuously; in his view, tliat was a question depending on 
circumstanccs. 

Baron ROLIN-JAEQUEMYNS thought that to say :the 
Court was sitting simply rneaiit that it was rcady to meet 
at any moment. 

M. URRUTIA suggested that they should simpIy place 
oii record in the minutes something ori the Iines of Baron 
Rolin- Jaequernyns' observation. 

Count Ros~wo~owsr i r  regarded the rule providing that 
the Court would not sit during the judicial vacations as 
a legnl provision releasing judges frozn their obIigations 
diiring these periods. Arguing a co~ilrario, they were pot 
so released at other times. Riit whether they were3 or 
were not actuaily as~tiinhled was a pure matter of fact. 

He theref~re~thought. it might be welI to place on record 
in the minutes the interprctation to the effcct that the 
word " sit " did not necessarily impIy the presence of judges 
at the seat of the Court. 

M. GUËRRERO, Vicc-I3resident, considered that, when fhe 
Rules said that during the judicial vacations the Court 
would not sit, the mea~iing was that the President was not 
entitled to summon the judges during that period unless 
an exception to this rule was provided for in the Rules of 
Loui-t themselves. On the other hand, the fact that the 
Court, was deemed to be sitting at al1 times except during the 
judicial vacations gave th'e President pciwer to  surnmon the 
members of the Court at any time. 

M. ANZILOTTI said that, in his opinion, the practical 
aspect of the question was whether tlie Statute in force 
perniitted the Court t'o empower the President to take deci- 
sions of minor importance, when it was sitting-e.g,, ,to 
rnake orders fixing tirne-limits. If the Statute did not do 
so, the question miglit arise whether it would not be betier 
t.o adopt a more flexible system foi the fixing of the vaca- 
tions-a system which would enable the Court at the 
beginning of each year to  arrange .vacations of greater or 
less duration according to the amount of work in prospect. 

M. GUERRERO, Vice-I'resident, considered that the solu- 
tion of the question raist:d by M. Anzilotti woulcl be to leave 
al1 simple matters, in regard to  which the intervention of 
the Court was unncccssary, t o  bc decided by the Presideyt. 

In this connection, it would suffice to Say: " The Pre- 
sident or the Court, . . ", instead of: " The Court or,'if 
it is not sitting, the President ". 

M. AXZILOTTI was cloubtful whether the interpretation 
placed by the Vice-President on the Statutc was admissibIe, 
having regard, for instance, to  Article 48 of that instrument. 

If the interpretation of the Vice-Yresident werc accepted, 
il: would no dotibt be possihle to have a precisc system 
and. to  fix the vacations once and for alf. If, on the other 
hand, when the Court wiis sitting, al1 routine decisions mukt 
be taken by it, the problem becarne much more complicatcd. 

hl. Anzilotti had in this connection prepared a text which 
he distributed explaining that this text of course did not 

Proposal by hl .  Anzilotti: 

, . " There shall be three periods of judicial vacations during the year. 
1 lieae periods will (normallyj be - nionths in the çummer, - weeks 
a t  Christmas and .- weeks at Easter. 

pretend to define the expression " i f  the Court is not sit- 
ting ". 

M. GUERRERO, Vice-President, considered that the difi- 
culty alluded ta by M. -4nzilotti was disposed of by Article 30 
of the Statute; for it was reasonable to suppose that, in 
virtue of that article, some powers conferred on the Court 
might be entrusted to the President by the Rules of Court. 

h3. ANZILOTTI' observed that that was the manner in which 
the 1920 Statute had heen interpreted, but the position had 
clianged since the coming into force of the new Statute. 

The PRES~DENT was not inclined to include in the minutes 
a definition of the meaning of the phrase: " if the Court is 
not sitting ". 

A t  the moment and in connection with the question of 
vacations, the Court had agreed to Say that, during vacations, 
the Court would not sit. No doubt in some other articles 
the expression might involve difficulties; but these might 
be left until they reached those articles, In these circum- 
stances, he proposed that the Court should now consider 
the question of fixing the vacations. 

He recalled that two suggestions had been made in this 
connection, his own and that of BI. Fromageot ; M. Anzilotti, 
in his proposal, had left blank the dates of vacations. 

M. ANZILOTTI said that he had not put in definite dates 
because the fundameiital idea of his proposa1 was that the 
dates should only be fixed at the beginning of each judicial 
year. 

The PRESIDENT observed that, as regards the Christmas 
vacation., his draft provided for three weeks and that of 
M. Fromageot for four. He said that, in fixing the length 
of the Christmas vacation, one must not lose sight of the 
fact that there was a limit, which the total amount of 
vacations must not exceed. The President had suggested 
three months as a limit; M. Fromageot four and a-half 
months. If the Court were to agree upon a total duration 
of the vacations, it would perhaps then be easier to divide 
them up between the three differcnt periods. 

Baron' ROLIN-J.~EQUEMYNS~ did not agree. \men the 
Court had fixed the duration of the vacations proper and of 
holidays, the total might be reckoned up purely for purpoçes 
of verification, but it should not be taken as the starting- 
point. 

M. GUERRERO, Vice-President, thoright it would no t  be 
desirable for States to find in the Rules a provision to the 
effect that, in the absence of urgent cases, the Court would 
be closed to  them during, for instance, a third of the year. 
Accordingly, shorter periods should be fixed such as, those 
suggested by the President. If, however, there was no work, 
the President would not recall judges on the date fixed as 
the end of each vacation. As rceards ~rocedure. hl. Guerrero 
suggested that the best methodvwoufd he to  start with the 
date for the beginning of the Christmas vacation and, having 
fixed that date, to discuss the date on which that vacation 
woÙld end. Next they could take the Easter vacation in the 
same way, and finalli the summcr vacation. 

" The beginning (and end) of each period shall be fixed by the 
Court a t  the beginning of each judicial year, subject, however, t o  
any  subsequent decision which the Court may take with a view to  
ensuring that  satisfactory progress is made with its work. 

" The decision of the Court fixing the beginning (and end) of t he  
periods of juclicial vacation and any subsequent resolution on the 
subject shall be published and communicated by the Registry to 
the nIembers of the L ~ a g u e  of Nations and to States entitled to  
appear before the Court. 

" During the judicial vacations, the President may convene the  
Court for urgent cases." 



The PRESIDENT asked the Court whether they agreed 
that the Christmas vacation should begin on December 18th. 

- 13y eight votes, with two abstentions, the Court decided 
upon this date. 

The PRESIDENT asked the Court whether they agreed 
that the Christmas vacation should end on January 7th. , 

By five votes to' four, with one abstention, the Court 
answered the question in the affirmative. 

The PRESIDENT went on to  say that,  with regard to  the 
Easter vacation, his plan was to include the week before 
and the week after Easter Sunday. RI. Fromageot proposed 
the same commencing date, but made the vacation a week 
longer. 

The Presiden't nated that the Court wcre agreed upan 
the date for the commencement of the Easter vacation - 
i.e. the Sunday before Easter - and asked whether a 
duration of two or three weeks was preferred. 

I3y five votes to four, with one abstention. the Court 
decided that the Easter vacation should be three weeks. 

The PRESIDENT proposed that the votes just recorded 
should bc regarded as provisional. 

This was agreed to. 

The PRESIDENT thought that the Court might discuss 
the duration a f  the long vacation at the next sitting. In 
the meantime, he asked his colleagues to reflect on the 
question whether September should or should not be included 
in this vacation. The question was of some importance in 
'that the Council, which met in September, might submit 
urgent requests for advisory opinion. 

Count K o s ~ w o ~ o w s ~ ~  raised the question whether judges 
must automaticalIy return to  The Hague on the date fixed 
for the termination of each vacation or whether they should 
await a summons from the President. . He recalled that, 
hitherto, it had been held that judges should arrive auto- 
rnatically on February ~ s t ,  the opening date of the ordinary 
session, the fact bcing simply brought to their notice by the 
Presidcnt . 

The PRESIDENT did not think that this question should 
be dealt with in the Rules; it was one which should be left 
to practice. 

M. FRQMAGEOT thought that, if a case was in progress 
when the Court separated, members would return auto- 
matically on the date fixed in the Rules, but otherwise they 
would await a summons from the President. Probably, 
however, the President would always warn his colleagues 
when their presence would be required. 

Discussed as Article 26 (draft) .  

The PRESIDENT invited the Court to  resume the exam; 
ination of the question of vacations. In view of the pro- 
visional decisions taken a t  the meeting on the previous day, 
he proposed that the Court should first discuss the length 
of the summer vacation. 

In  the proposa1 which he had made, September had not 
been included in the vacation; for it was in that month 
that the Assembly of the League of Nations met a t  Geneva, 
and the session of the AssembIy was often preceded by one 
session of the Council, and was contemporaneous with 
another. Accordingly, it had seemed expedient to reserve the 
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possibility of the Court's sitting during that period, without 
it being necessary for the President to issue an urgent 
summons to a meeting during the vacation. 

Secondly, it would perhaps be desirable that September 
should be available for the meetings of one of the SpeciaI 
Chambers, or, more particularly, of the Chamber for Sum- 
mary Procedure. UnIess the fuIl Court and the Chamber had 
to sit at  the same time,. it would not be necessary for the 
other judges to be summoned. 

hl. GUERRERO, Vice-President, thought that, while bearing 
in mind the considerations which the President had just 
mentioned, it would be possible to go some way to meet 
those judges who wished to have September included in the 
judicial vacation, by fixing Septernber 15th as the last day 
of that vacation; for the Assembly and the Council-did not 
usually meet till about September roth, and it was not very 
likely that a request to the Court for an advisory opinion 
would be made during one of the first meetings of the Council. 

The REGISTRAR observed that the Assembly of the 
Eeague of Nations met on the second Monday in September, 
except when the second Monday fell later than the roth, 
in which case it  met on'the first Monday of the month. The 
Council had, on some occasions, been convened three days 
prior to  the meeting of the Assembly. l 

M. NEGULESCO proposed that the judicial vacation should 
extend from June ~ j t h  to  September 1st. 

M. GUERRERO, Vice-President, suggested that M. Negu- 
lesco had perhaps not realised that the Easter holidays were 
often not over till the end of April. A period of one and a- 
half months, reckoned from the opening of the oral proceed- 
ings in a case, would not always sufficc to enable the Court to 
conclude a case2 

M. NEGULESCO said that, in those circumstances, he was 
in favour of July ~ s t ,  the date proposed by the President. 

M. FRO~~AGEOT obçerved that he had proposed July 15th 
for the beginning of the summer vacation. 

' 

M. GUERRERO, Vice-President, said that, as the period 
of the League of Nations' greatest activity was in Sep- 
tember, i t  was desirable that the Court should be actually 
functioning during that period. He therefore favoured 
Septernber 15th for the end of the judicial vacation, and 
lie would agree to July 15th for its commencement. 

M. FROMAGEOT considered that, if the Assembly requested 
the Court for an advisory opinion and if the matter was one 
of urgency, the Rules would fulIy juçtify the President in 
summoning the Court. On the other hand, i t  must not be 
forgotten that, if a case became ready for hearing on a given 
date, the Court would be under an obligation to be able to  
meet on the following day, if it were not in vacation. 

The PRESIDENT did not agree with M. Fromageot on 
the latter point. 

M. FRO~IAGEOT said he had nothing further to  add if 
it was the Presidcnt's view that, although the Court would 
not be in vacation from September 15th to October ~ s t ,  he 
could nevertheless refrain from summoning it to  meet 
before October 1st. 

The PRESIDENT thought it  unlikely that it woüld be 
necessary, for many years to  corne, to  summon the Court 
during September. 

l See Rules of the Assembly. Article 1, paragraph 1. 
2 Since January ~ s t ,  1931,  the period which has elapsed between 

the beginning of the oral proceedings in a case and the reading of 
the judgment or the opinion has been six weeks as ail average. The 
minimum was ten days and the maximum fifteen weeks. 



:Baron ROLIN- JAEQUEMYNS suggested that, instead of 
fixing a certain date for the end of the vacation; the Court 
might follow the exainple set at  Geneva, and fix a certain 
day of a certain wcek. I t  seemed quite unnccessary to oblige 
the judges to return to The Hague-say--on a Saturday, 
hecausc the end of the vacation felI on that day. 

M. GUERRERO, Vice-President, pointed out that the date 
laid down as the end of the judicial vacation was not one 
of those which had to be kept to automatically. 

'The PRESIDEKT said that threc dates had heen proposed 
for tlie end of the judicial vacation: Septernber ~ s t ,  Septem- 
ber 15th and September 30th. He asked thc members of the 
Court to say wliich of thrise threc dates they preferred. 

-. 
.Lw0 jiidges were in favour of Septeniber 1st. 
Six judges were in favour of Septembcr 15th. 
One judge was in favour of September 30th. 
One judge abstained. 

The PRESIDENT noted that the inajority of judges pre- 
ferred Septcmber 15th, and requested the Court to &ive 
its opinion as to the  date on which the summer vacation. 
shouIÎl begin; that, he said, amounted to aslting the Court's 
opinion as to the Iength of the vacation-i.c., whether it 
was t o  last for two months, or ior two and a-half months. 

He would accordirigly ask the Court 'to vote on the fol- 
lowing question : 

" noes the Court adopt two months as the duratioii 
of the summer kiolidays ? " 

By seven votes to  two, one judge abstainiiig, the Court 
adopted two months as the duration of the sumrner vacation. 

The PRESIDENT esplained that, sincc thé Court had 
fixed September 15th as the end of the judicial vacation, 
the cffect of adopting tu-O months as the length of that 
vacation would bc to make July Î5th the first day of the 
suminer vacation. He recalled that the decisions adopted 
on .the previous day were stiIl provisional, and said he 
would riow ask the Court to make them definitive. He 
thercfore invited the Court to say if it adopted, definitivelv, 
the period running from December 18th to January 7th 
of the succeeding vear for tkc Christmas holidays. 

By fivc votes to four, one judge abstaining, the Court 
i~nswered in thc affirmative. 

The PRESIDENT next askecl the Court to sa? if it adopted 
defiiiitively, for the Eastcr holidays, the period from the 
Sunday before Eastcr to the second Sunday after Easter. 

. Bv cight votes to one, one judge atistaining, the Court 
iznswered in the affirmative. , 

The PRESIDENT noted that the Court did not desire to 
vote again on thc period fixed for the surnmer vacation. 

Tlic text of the article which wouId einbody the decisions 
just adoptcd could most easily be framed by a small com- 
mittee; he therefore invitcd the Court to  continue the 
examination of the other clauses, and to autliorise two or 
l.hree members of the Court to meet, together with himself, 
I o  draw up a text for submission to the Court at  the meeting 
riest day. . , 

This was agrccd to. 

Jonkheer VAX EYSINGA asked if it was proposed to discuss, 
a t  that moment, the point raised by the words at the 
hegirining of M. Fromageot's text of Article 27: " In the 
absence of a special resolution to the cantrarv, adopted by 
the Coiirt in excepiional circumstances, . . . "; the idea, 
he observed, was the samc as thi1.t expressed, in other terms, 
in the President's proposal. 

The PRESIDENT said he believed that the principle of 
this clause was generally accepted; the drafting of the text 
would be entrusted to the small committee which it had 
aIready ,been decided to set up. 

hl. NAGAOKA suggested that, in regard to the summoning 
of the Court for ursent cases during 't!ie judicial vacation 
(paragraph 2 of Article 27 of hi. Fromageot's text), it would 
be cxpedient to insert a clause-siich as was provided, in 
view of a special case, in the text of Article 61 submitted 
hy the President l-~-to the effect that, if the presence of 
nine members could be secured, the attendance of the other 
judges wss not necessary. 

The PRESIDEKT recalled in this connection that, in the 
report of MM. Fromageot and Politis on the work of the 
Committee of Jurists in 1929, i t  had been suggested to pro- 
vide for the possibilitp, in periods of vacation, of summoning 
to The Hague, in case of urgency, a szlgicient nurnber of 
judges to  enable the Court to function, and also for setting 
up a Vacation Cha~nber in cases where the summoning of ' 

' thc full Court might not be iiecessary 2. 

In regard to these two suggestions, the President pointed 
out, in the first place, tha.t tliere was nothing in the Statute 
to justify the creation, by way of the Rules of Coiirt, of a 
Vacation Chamber. Furthermore, as regards the possibility 
of authorising the President to summon only nine judges to 
The Hague, in case of urgency, while the other judges would 
rcceive no summons, he considered that such a system would 
create an inadmissible differentiation between the members 
of the Court. In practice, it would he the nine members 
residine nearest to The Haeiie who would be summoned, and 
the reiainder would be lcft out. 

Tt was for that reason that the President had proposed 
the arrangement indicated in the text of paragraph 3 of 
Article 61 of the Rules, that had heen submitted as a basis 
(if discussion l. According to tliis arrangement, the Pre- 
sidcnt couId, if neccssary, sirnultaneously with the issue of 
the suminons, get unofficially into touch with al1 the members 
of the Court to ascertain whether they wcre able to attend, 
and, wheri fie had received a sufficient number of affirmative 
replies, he could-still unofficially-inform the othcr jiidges 
that they might absent themselves, iinless they preferred 
to sit. That was the system which M. Nagaoka wished to 
see embodied in the new toi t  of Article 26. 

M. NAGAOKA considered that, unless cases of urgency 
were to be confined simply to measures of interim prztection, 
it would be necesçary to insert in this place the clause that 
had been proposed for ArticIe 61. 

M. GUERRERO, Vicc-President, did not consider tliat 
this c l aue  should he introduced as a general provision; 
indeed, when the Court reached Article 61, he would pro- 1 

bably move its omission. In liis view, the only possible 
solution was that al1 the judges should be sunimoned, both 
those residing near The Hague and those at a distance; the 
obligation was thc same for al1 of them. 

hl. FKO~IACEOT agreed with the Vice-President. The 
delicate dilty whic1.i i t  was suggested ta  entrust to  the 
Presideiit was not imposed upon him by the Statute, and 
it  seerned inexpedient to introduce it by way of the Riiles- 
whether in Article 61, rclating to  measurcs of protection, 
or in Article 26. 

Assuming, then, that the suggestions of the report of 
the Committce of Jiirists of 1929 must be set aside, it might 
bc desirable to  consider whether the Chamber for Summary 

l See p. 244 (meeting of 25.11.36) and D z. A.  3, p. 978. 
See Minutes of the Committee, p. 113. . 



Article 25 

Procedure could be described as a Vacation Chamher, 
assu~iiing that the parties were disposed ta accept such a 

' 

solution. 
The PRESIDENT feared That he had not madé hi~nself 

clear. He considered that i t  was the President's d u t ~ .  " .  
eveii in cases of urgency, to  summori al1 the members of 
the Coiirt. But supposing that one of them had taken 
advantage of the vacation t a  go on a long journey, was the 
Court bound to await his raturn before it could mcet ? The 
question must no doubt be answered in the negative, but 
i t  u7as still necessary to insert a clause in the Rules ta enable 
it to  he answered iri that way. 

M. GUERRERO, Vice-Frcsident, considered that the Prc- 
sident, when issuing the summons, would have to  fix the 
date on which the judges wcre to be at The Bague. Tf a 
juclgc for any reason was unable to attend, the Court would 
adjudicate as soon as the necessary quorum wis  reached. 

The PRESIDENT pointed ont that thc Presidcnt of the 
Court would have to fix a date sufficieritly late to enable. 
a11 the judges to bc present. 

hl. FRO~IAGEOT observed that the. fact that aii over- 
seas judge was entitled to six months' long leave every 
three years implied that he accepted certain obligations; 
if his home was in a country so far off that he could not 
easily return to The Hague on an urgent summonç, he rnust 
refrain from visiting his own country until his long leave 
became due. 

The PRESIDENT said that, personally, he had never 
regarded the system of long leavrr as impljring an obligation 
for judges benefiting by tliat system ta establish their resid- 
ence elsewhere than in their own homes. A judge residing at 
a spot more than five days' journey from The Hague was, 
in his opinion, qiiite at liberty to  continue to do so according 
to the revised Statute. 

III. FROMAGEOT considered that overseas judges werc 
equaIly bound to be able to corne to The Hague at short noticc. 

The REGISTRAR pointed out the difference between 
Article 23 of the revised Statute an(! paragraph 5 of Article 27 

o f  the Rules as  adopted by the Court in I93I 
The PRESIDENT considcred that there uTas nothing in 

Article 23 of the revised Statute which constraincd an 
overseas judge to abandon his residence in his own country. 

The REGISTRAR observed that a careful pcrusnl of the 
report of the Cornmittee of Jurists drawn up bv MM. 
Fromageot and Politis in 1929 showed clearly that the rule 
coilcerni~lg long leave was introduced to enable overseas 
jiidges to go home once every three years.l 

a ;M. FROMAGEOT observed that, acrarding to this report, 
the main oliject $vas to eiisure that thc judges should always 
be nt the Court's disposa1 and that the' should be able to 
attend a i  The Hague a t  fairly short notice. If a. jiidge was 
not at the Court's disposal becausc he had gonc too far away, 

a ions. he was not faithfully observing his ohlig t '  

The FRESIDENT was not sure that he quitc agreed with 
3.1. Fromageot as to  the import of the clausc nf the Statiite 
prcscribing that judges must always be at the Court's dis- 
yosal. That  phrase shoiild not be so construcd as to deprive 
judges of tlie right of going .on long voyages during the 
vacation. In  osdcr to ensure the eficient working of the ; 
Court, the possibility of judges being absent must be 
envisaged, and the Court's right to  go on with its work, in 
the absence of judges tbus situated, miist be recognised. 

1 Alinutes of the Committee, p. 113. 

That was the justification of the phrase which the President 
had proposed to insert in paragraph 3 of Artide 61.l 

M. ANZILOTTI said he had certain objections, relating 
rather to  the wtirding of the phrase than to the idea which 
inspired it. The difficulty, it appeared, was to convey to the 
other members of the Court that their presence was ~ i o t  
called for. However, the wording might be changed to as to 
render the President's idea acceptable. 

The PRESIDENT said he was quite ready to aiter the 
wording. The idea of the proposal, apart from tlie word- 
ing, continued to be a s  follows: if an urgent case pre- 
sented itself, al1 the members would receive a sumnions; 
but if i t  was evident that a particular judge could not 
reach The Hagiie in sufficient timc, the othcr members 
would be entitled to proceed with the caçc. 

hl. ANZILOTTI agreed with this statement. 

. Jonklieer VAK EYSINGA had somc doubts as to the 
cxpediency of giving a general character to the clause 
which the President had proposed to insert in Article 6r 

*to the effect that, as soon as the prcsence of nine mem- 
bers was assured, he would inform the other judges that 
their presenbe was not necessary. 

M. NACAOKA tliought that the expression "general 
character " perhaps uvent too far; thcy should avoid giving 
an exaggerated scope to the proposal, for urgent cases did 
not often arise. 

M. ANZILOTTI recalled the terms of a clause in the existing 
Rules which related to deputy-judges, but which appeared 
to possess a certain rescmblarice tu the case which the Court 
was now considering. I t  laid down that : " Should a deputy- 
judge he so far from the seat of the Court that, in the opinion 
of the President, a summons could not reach him in sufficient 
time . . .", he would summon another deputy-judge. 

M. GUERRERO, Vice-President, remarked that once, when 
he was acting in place of thc President, a reqircst fcr.the 
indication of measures of protection had bcen filed; in 
agreement with the Ticgistsar, he had only summonerl those 
judges who wouId be able to rcach The Hague within a fcw 
days. A letter had been sent t o  the other judges explaining 
to them that this meeting was to be hcld at siick an early 
date that a summons could not rcach them in sufficient . 
tirne.= The Court had approved this proce~ding.~ 

The PRESIDENT observed that hc, personally, had said 
that he did not agree with it.3 

l %e meeting of 25.rr .36 ,  p. 244, 
c 71, pp. 142-144. 
Extract from the Minutes of the 28th Session of the  Court, 

1st meeting, held on hlay ~ o t h ,  1931: 
" The PRESIDENT a h  explained that  3IhI. Kellogg and de Busta- 

mante had announced their arriva1 for the session which was to  have 
begun on May 8th. When that  session had been countermanded, the  
President had telegraphed to the two judges in qiiestion. His tele- 
gram had reached thcm just bcfore their embarcaticin. and accord- 
ingly the? had not started. As they would not have had tirne to 
reach The Hague for the present matter, the President had simply 
notified them of the present convocation of the Court. for their 
information." 

Extract from t he  minutes of the 29th Session of the Court, 1st 
meeting, held on July ~ o t h ,  1933: 

" The PRESIDENT, in opening the session, made the following 
statement : 

" ' During my absence of more than tbree iveeks, the Vice-Presi- 
dent has been good enough to  discharge the duties of President a t  
the seat of the Court, pursuant t o  Article 1 2  of the Rules of Coiirt. 

" ' Accortlingly, it was the Vice-i'residcnt t o  whom i t  fell t o  take 
the decisions incumbent upon the President and rendered necessary 
as a result of the action taken by-the Polish Government under the 
Order of Court of February 4th in. the Prince von PIess case, and 



Article 25 

M .  ANZILOTTI thought that the Court must have con- 
fidence in the President, who would act in cadi case as 
circumstances required. I t  would be dangerous to attempt 
to insert a provision of a general character in the Rules. 

The PRESIDEKT lield it to be agreed that tlie Court $id 
not desire to include among the provisions of Articles 26 
and 27 a clause similar to that which it was proposed. to  
insert in paragraph 3 of Article 61. 

M. NAGAOKA thought it was desirable, in those cir- 
~cumstances, to  reservt: the possibility, wheri the Court 
came to examine Article 61 of the Rules, of considerjng 
whether a text conld be arrived at wliich would be acceptable - 
also for .Article 26 and for Article 27. 

M. GUERRERO, Vice-Presiclent, had another observation 
to present. Tlie Court had just fixed the judicial vacations. 
I t  was tinderstood that al1 the judges, including the President 
and Vice-President, wcre entitled to  take advantage of 
these vacations; on the other hand, Article 12 of the Rules 
laid down that the discharge of the duties of the Prcsident 
should always be assured at the s ~ a t  of the Court; according 
to tliat provision, either the I'resident or the Vice-'Prcsident 
must remain at Tlie Hague, even diiring tlie jr.idicia1 vaca- 
tions. Could not a rule be framcd providing that, if the 
President had been replaced in the discharge of his duties 
during a judicial vacation, the Vice-President should reccive 
compensation either betore or after that vacation ? 

The PRESIDENT thought that it would be iiecessary,, if 
mention were made of the President or the Vice-President, 
1.0 refer also to any other person who rnight tie called up,on 
l:o take their place. 

1,y the filing by the German Government of a suit concerning the 
:~pplication of the agrarian reforin in Poland. and also, and more 
c:specialIy, hy the Germarl request for the indication of interim 
rneasures of protection, Likewise, it was the Vice-President, acting 
in th(: same capacity. who convened the 29th (extraordinary) Session 
cif the Court-which I now declare open-and who drew up the 

. .  agentla for this session. .' " 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
" BI. GUERRERO, Vice-President, after thanking the ~resitlent, 

explained the steps he had taken in the Prince von Pless case and 
in the case concerning the agrarian reform in Poland. 

" As regards the agrarian case, M. Guerrero, Vice-President, stated 
the reasons rvhich led him t o  fix for July 11th the meeting t o  hear 
the parties on the German Goxrernment's application for the indica- 
tion of interim measures of protection. and to adhere to that date, 
despite the repeated requests ofthe %lishGovemrnent for anextension. 

" 2. - Incide~ztal quesliorr : validity of the summoning of the Court. 
" Sir CECIL HURST stated he had received the natice definitely 

convening the session only five days before the date fixed for its 
opening. That being so, he wondered whether judges who were in 
America-assuming they were communicated with-could be regard- 
ed as regularly summoned, in view of the fact that they had not had 
sufficjent time to rcach The Hague before the date fixed. If not, he 
doubted whether the decisions taken hy the Court duritig the present 
session were valid: it  was a question of construction of the Statute 
and 13ules. 

" In fact, according to Article 23 of the Statute and Article 27 of 
the Rutes, al1 the judges wcre bound ta  be present a t  an éxtraordinary 
session and were accordingly entitled to he summoned ta it. The date 
of sessions should accardingly he fixed so as to allow judges overseas 
sufficient tinle to reach The Hague. 

" He hoped that one or cither of the Vice-f'resident's suggestions 
regarding the future course of the proceedings in the agrarian case 
nlight be adopted so as to give Poland an opportunity, if she wished. 
to  raise this quéstion. 

" B.T. GUERRERO, Vice-Prt:sident, stated that overseas judges had 
received telegrams infarrnirig them that their colleagues had been 
summoned foc the session. If Sir Cecil Hurst's view prevailed, the 

M. GUERRERO, Vice-President, said that, however that 
rnight be, the dificulty subsisted; if the President's duties 
were diçcharged by the senior judge, the lattcr would doubt- 
less be entitled to claim, later on, the vacation which he had 
lost by this circumstance. . 

M. ANZILOTTI was uncertain whether the Statute would 
allow of the solution proposed by M. Guerreio. I t  wouId 
amount, iri fact, to exc~ising a judge from the obligation 
to sit on the Bench. 

Count R o s ~ w o ~ o w s ~ ~  considered that the Court \vas 
always entitled to grant leave to a judgc, apart from cases of 
serious iIIriess, for Article 23 of the revised Statute made 
mention also of " regular leave ". 

M. 'FRO~IAGEOT observed that, according to the prepa- 
ratory work, 1 that expression only referred to long leave 
granted to judges whose homes were more than five dayç 
distant from The Hague. 

M. URRUTIA suggested that the consideration of the point 
raised by M. Guerrero should be postponed until the Court 
came to decide whether it intended to avail itscIf of the new 
right provided in Article z j of the revised Staiute, to  which 
AT. Anzilotti had already drawn attention 2; the Court rnight 
make use of it to  provide in its Rules for excusing certain 
judges from çitting in particular circumstances; and this 
might apply, for instance, to a President or a Vice-President 
who had not been able to take his judicial vacation. 

fact that some judges were abroad a t  a great distance from the seat 
of the Court would prevent the President from usefulIy surnmoning 
the Court in urgent cases-e.g., to pass upon an application for 
interim measures of protection. Zt would therefore be dangerous to 
accept the argument underlying Sir Cecil Hurst's statement. 

"The REGISTRAR pointed out that the communication sent to 
overseas judges regarding the summoning of the present session 
followed the precedents established by the Court's practice, the last 
instance of which occurred when the 28th Session was summoned. 
This practice, moreover, was sanctioned legally by the fact that the 
RuIes (Article 27, No. 4, paragraph 1) contemplated the possibiiity 
of some judges not being summoned for a given session; it \vas 
inspjred, moreover, by the pnnciple expressed in Article 3, paragraph 
2, of the Riiles. 

" M. FROMAGEOT sgreed with the Vice-President. I t  was absolutely 
necessary that the Court should be able. in case oi necessity. to meet 
without delay. I n  his oiew, the relevant provision was that which 
fixed the quorum: once there was a quorum the Court could validly 
take decisions. 

" At the request of Baron ROLIN-JAEQUENYNS, M. GUERRRRO, 
Vice-President, read the tclegrams sent t a  those members of the 
Court whom, in the Vice-President's view. ' a summons would not 
reach in sufficient time '. 

" hccording to M. Guerrero, the President, in summoning the Court 
to an extraordinary session, rnust have the right, in urgent cases- 
i.e., when there was a request for an advisory opinion with an urgency 
clause in it, or when there was an application for interim measures 
of protection-iot to  sumrnon judgea sojourning too far from The 
Hague. I t  was for the President to decide whether the circumstances 
justified the surnmoning of the Court and to fix the date and con- 
ditions. 

" M. ANZILOTTI, who thought that the Polish Government must 
in any event be asked to present observations on the German appli- 
cation, did not see how Poland could raise the question mentioned 
by Sir Cecil Hurst, since it did not know the conditions in which 
the session had been convened. 

" ~onkhcèr  VAN EYSINGA pointed out that the question was funda- 
mentally a very ~ imple  one: once there was a quorum. the Court 
could validly perform its work. 

" The PRESIDENT liaving asked Sir CECIL HURST whether he had 
a proposa1 to make, the latter explained that he would be satisfied 
if his statement could be recorded in the minutes. 

" I t  was decided accordingly.", 
1 Minutes of the 1929 Committee, pp. 34-36, 
a il 2, A. 3, p. 513 and p. 981 (Annex 3).  



Article 25 

M. FROMAGEOT pointed out that the situation envisagea 
by the clause quoted by M. Urrutia was of qiiite a special 
character: it was apparent from the report of the Cornmittee 
of Jurists of 1929 that the contingency in view was that of 
a congestion of the General 1,ist; in order tci enable some of 
the judges to dral with a given case submitted to the Court, 
these judges rnight lie excused from taking part in another 
case which was under consideration at the same time. On 
the othcr hand, it was expressly stated that on no account 
must the Court give any oyening to the siisyicion that its 
composition had bccn arranged, at a given moment, with a 
particular case in view. 

M. URRUTIA obscrved'that, in regard to this point, the 
Comiiîittee of Jurists, which gave its opinion to the Council 
in 1930, seemed to have taken a different view. He founded 
himself on a paragraph of the report submitted by tha.t 
Comniittce of Jurists. 

hl. GUERRERO, Vicc-Presidei-it, said that, if the Court 
thoright there were objections to inserting a clause of the 
purport that lie had indicated in the Rules,' he would not 
press the suggestion any further. 

14.11.36.' 
Article 25. - Second Readifig. 

The PRESIDENT announced that, with the assistance of 
some members of the Court, he had prcpared a draft of the 
articles concerning vacations, Ieave and inability to attend, 
in accordance with the decisions of the Court. This text 
ran as follows: 

" I. The judicial year shall begin on January 1st in 
each year. 

" 2 .  In  the absence of a special resolution to  the 
contrary, the Court will not sit during the judicial 
vacations, the dates and duration 8f which are fixed 
as follows: (a) from December 18th to January 7th; 
(b) from the Sunday before Easter to the second 
Sunday after Easter; jc) from JuIy 15th to Septcmber 
15th. 

" 3. In case of urgency, the President can alwaps 
convene the members of the Court during the periods 
mentioned in the preceding paragraph. 

" 4. The public holidays which are customary at 
the place where the Court is sitting will be observed 
by the Court." 

Article 26 [see under that article, p. 691. 
Article 27 [see under that article, p. 701, 

The chief difficulty had lain in the fact that three nurnbers 
were required for these articles, but only two were available; 
to overcome this difficulty, the old Article 25 had been 
combined with ArticIe 24, becoming the fifth paragraph of 
that article. The three numbers thus made avaiIable had 
been utilised as follows: in Article 25 had been inserted the 
provisions concerning the judicial year and vacations; in 
Article 26 the provision relating to Ieave; and in Article 27 

D 2, A.  3, PP. 545-547. 
l Minutes. p. 121. 

" A s  a remedy for the serious disadvantages inevitably arising 
from the presence on the Rench of so large a number of judges ( f i f -  
teen), the revised Statute (Article 25) laid down that  the Kules of 
Court might provide for allowing one or more judges. according to  
circurnstances and in  rotation, t o  be dispensed from sitting." (D 1, 

2nd edition. p. 52.) 

the provision concerning the rnanner in which members 
of the Court who were unable to attend a sitting were to 
notify the Court of the fact. 

Jonkheer VAN EYSINGA questioned whether the latitude 
given to tlie Court by the first words of paragraph z of 
Article 25 was adequate. This text enabled the Court to  
decide that it would sit, notwithstanding the  vacations; 
but it could not decide to add to the vacations. 

I t  would be desirable to adopt a wording such as that 
of M. Anzilotti's proposai, for instance. Moreover, that 
would seem more in accordince with the intention of the 
Conference of 1929. 

In this connection, Jonkheer van Eysinga suggested the 
following wording for paragraph z of Article 2 5 :  

" In the absence of any decision subsequently taken 
by the Court with a view to ensuring that satisfactory 
progress is made with its work, there will be three 
judicial vacations in the year: (a) . . .  ( b )  . . .  ( c )  . .  ." 

This wording incidentally avoided the use of the expression 
" the Court will not sit ". 

The PRESIDENT recalled that the texts submitted re- 
presented a compromise designed in some degree to meet 
the various views expressed in the Court, Moreover, these 
texts seerned to provide for a11 possibilities. If, for instance, 
the Court thought it necessary to extend the period during 
which it would not sit, the President would not summon the 
members. 

Jonkheer VAN EYSINGA had wished simply to draw 
attention to what he held to have been the intention of 
the 1929 Conference. If none of the members of the 
Court supported his proposal, he would not ask for a vote. 

M. GUERRERO, Vice-President, considered that Jonkheer 
van Eysinga's proposa1 was a useful one; he himself, a t  the 
meeting of the members of the Court sumrnoned by the 
President, had drawn attention to this point. His col- 
leagues had, however, considered that it was rather a 
question of practice, and that the President would always ' 

have regard to  the merits of each case. These were the 
circumstances in which the draft submitted to the Court 
has been arrived at.  

Jonkheer VAN EYSINGA said that he would be content 
if his proposa1 were recorded in the minutes and if it were 

*noted that he was unabIe to agree to  paragraph 2 of Article 25 

in the form now submitted to  the Court. 

M. ANZILOTTI observed that he shared Jonkheer van 
Eysinga's views. In fixing the vacations, the Court should 
have Ieft itself Iatitude to take into account the necessities 
of its work. 

The PRESIDENT said that the observations of Jonkheer 
van Eysinga and M. Anzilotti would be recorded in the 
minutes, as aIso the expIanation furnished by the Vice- 
President . 

Subject to  this, he declared the drafts submitted for 
Articles 25,26 and 27 adopted by the Court in second reading. 

(These articles were not discussed in first reading.) 

Article 25. 
M. NAGAOKA, referring to the words " the Court is not 

* D 2. A.  3, p. 608. 
See note 1, p. 59. 

a See staternent by Jonkheer van Eysinga on p. 55. 



sitting " in the text just adopted,l said that this phrase 
liad been accepted in previous cases, when the Court was 
adopting other articles. He reserved his right to ask the 
Court to resume its consideration of Article 25, in connection 
with these words which had been inserted in it. 

M. URRUTIA observecl that the new Article 25 had only 
just been examined by the Court in first reading. He also 
clesired to reserve his right to make a suggestion concerning 
this article a t  a fitting moment. 

The PRESIDENT noted the intention expressed by 
hIhl. Nagfloka and Urrutia. Article 25 would be added 
to the list of questions reserved for further examination. 

Article 25. 
The PRESTDENT drew the Court's attention to the pro- 

posa1 submitted by M. Nagaoka to amend paragraph 2 

of Article 25 of the Rules as follows: ' 

" In the absence of a special resolution by the Court, 
the dates and duration of the judiciaI vacations are 
fixed as follo\vs. " 

The PRESIDENT observed that M. Nagaoka was proposing 
to omit the words " the Court \vil1 not sit during ihe judicial 
vacations, of which " in' paragraph 2 of Article 25. 

M. FROMAGEOT admi-tted that this suggestion had the 
advantage of preventing an argument from being set up 
against the view which the Court had already adopted 
--namely, that the question whether the Court was sitting 
or not was mere1y a question of fact. 

Secondly, it was not correct to lay it down as a principle 
--as was done in paragraph 2 of Article 25, as adopted by 
the Court 3-that the Court did not sit during vacations, 

only concerned with the question whether or not the Court 
was sitting during the judicial vacations. I t  was no disad- 
vantage that , i t  allowed the Court this possibility, for 
Article 25 of the Rules would thus acquire the necessary 
flexibility. 

M. ANZILOTTI agreed with what the Vice-President had 
just said as to the scope of the amendment suggested by 
M. Nagaoka. That amendment was in line with a proposa1 
which he himself had alrcady made. The omission of the 
words " the Court will not sit during the judicial vacations " 
in Articlc 25 was an improvement in the text of the Rules. 
That change would not, however, in any way affect 
M. Anzilotti's attitude in regard to  the Rules, and his objec- 
tions to the expression " the Court isnot sitting" had Iost none 
of their force: the idea of conferring certain powers upon the 
President because the Court was not assembled appeared 
to  hirn contrary to  the revised Statute. Subject to that 
reservation, and having regard to the Court's former decision 
on this point, M. Anzilotti adrnitted the advantages of 
M. Nagaoka's proposal. 

Jonkheer VAN EYSINGA, desiring to link the present 
discussion to the previouç discussion on Article 25, recalled 
the proposals he had made. That proposal, which was 
in substance in line with that of M. Nagaoka, was worded 
as follows: 

" In the absence of any decision subsequcntly taken 
by the Court ~v i th  a view to ensuring that satisfactory 
progress is made with its work, there will be ", etc. 

As this suggestion had not appeared ai that time to 
commend itself to  the majority of the Court, Jonkheer 
van Eysinga had withdrawn it. But he would rejoice if 

'M. Nagaoka's amendment were now, accepted, as.it would 
irnprove the text. 

seeing that the following pragraph expressly sg t ed  that in The PRESIDENT said that he welcomed the idea under- 
case of urgency the President might summon the members lying M. Nagaoka.s proposal to the words .. the Court 
of the Court during the periods referred to in the preceding wiIl not sit during the judicial vacations ". To a certain 
paragraph. extent, that would prevent arguments a contrario from being The main object of Article 25 was to fix the dates and advanced, 
duration of the judicial vacations, in accordance with the Nevertheless, he was not satisfied wit h the proposed provisions of the revised Statute. The Court 'had done 
tliat in Article 25 .  To add that the Court did not sit during 

wording, which might, it seemed, make it  necessary for 

the judicial vacations would be to introduce. words which 
the Court, if its wurk obliged it to encroach on the period 
of the judicial vacations for a few days, to pass a resolution 

seemed superfluous and which were apparently not correct. in order to change the date of the vacatihns. That seemed 
RI. GUERRERO, Vice-E'resident, recalled that, when the to  fi, t o  be going tao far. 

Court adopted Article 25 of the Rules, i t  had not yet decided - 
For the reçt, he noted that, in the fourth paragaph of 

on the intcrpretation of Article 23  of the revised Statute. Article 25,  as adopted by the Court, the text which he had 
That had now been done, and if Article .25 of the Rules proposed a t  the beginning of the session: 3 
were left as i t  stood, there was a danger that the phrase 
" the Court $11 not sit during the judicial vacatioiis " might " The Court observes the public holidays customary 

be utilised to raise once more, by an argument a' contrario, in the country where it has its seat ", 

the question oi the interpretationof ~rtic!e 23 of,the Statntc, 
although it  had been decided by the Court by a large 
majority. 

He therefore saw no objection to  accepting M. Nagaoka's 
proposal. That proposa1 did not, however, co~isist only 
in eliminating the words " the Court will not sit "; by the 
introduction of the worcls " unless otherwise decided by ,a 
special resoIution of the Court ", it also made it possible 
fcir the Court to modify the duration and dates of the judicial 
vacations, whereas Article 25, as at present worded, was 

had been modified so as to  read: " The Court observes the 
public holidays customary in the place where it  is sitting." 
The former wording 'had been intentionally proposed in 
conformity with Article 22 of the Statute, which laid down 
that " the seat of the Court shall be established at The 
Hague ". The meaning of the new text appeared to  be 
substantially different. 

The President would therefore accept M. Nagaoka's pro- 
posai, but, personally, he must make some reservations 
as to its wording. 

M. NAGAOKA said that, so far as he was concerned, the * D 2, A. 3, pp. 629-635. 
l Draft Article 41, paragraph 6 (Article 40 of Rules of 11.111.36). 

Sce under Article 40, pp. 137-139. See note 1, p. 59. 
' Ci. pp. 127 cf sqq. (meeting of 20.11.36). P. 64. 
a On February 14th, p. 64. See p. 54, note 2, k s t  Column. 



new wording that he had proposed was not intended to 
change the meaning of the former Article 25. 

As regards the President's remark concerning the word 
" siège " (" is sitting ") in the fourth paragraph, that text 
had been formerly adopted to  provide for the possibility 
of the Court's sitting elsewhere than at The Hague. He saw 
nothing inconsistent in the maintenance of the word " siège " 
in the fourth paragraph and its omission in the second para- 
graph. 

In regard to  the third paragraph, the text might be 
made to read, for instance: " In urgent cases the President 
may always, even during the periods referred to in the 
preceding paragraph ", etc. The introduction of the word 
" even " would make the intention of the paragraph clear. 

Count ROSTWOROW~KI considered that, as regards its 
substance, hl. Nagaoka's text was in line with the intentions 
of the authors of the Statute. 

At a previous meeting, l Jonkheer van Eysinga had 
described how tliis question had corne to be raised before 
the Conference of signatories in 1929. The object had been 
to give the Court the right to fix the periods of vacation in 
advance. But the Court had abo been given power to  
modify the arrangements which it thus made, either by 
advancing or postponing the period in question. 

A s  regards the possiMe objection to which the President 
had rcferred-namely, that if the vacation was due to begin. 
on a certain date, and another ten days or a fortnight were 
required to dispose of a case, the Court might be compelled 
to  pass a special resolution to  enable i&lf to continue 
sitting for these few days-Count Rostworowski would 
observe that, if necessary, recourse could be had to the third 
paragraph, which laid down that in cases of urgency the 
President had power to summon the Court even during the 
judicial vacation. That power connoted the right to con- 
tinue the Court's sittings beyond the date fixed for the 
beginning of the vacation. 

There was nothing to prcvent the Court from postponing 
the beginning of the vacation, in the interest of the good 
administration of justice, provided that it postponed the 
end of the vacation by a corresponding period. The prin- 
ciplc that the Court fixed the vacations was laid down 
in the second paragraph. Rut the Court had also power 
to alter the dates of the vacations. Therefore, both 
hl. Nagaoka's proposal and the proposa1 recently made by 
Jonkheer van Eysinga were in harrnony with the views of 
the authors of the revised Statute. 

M. FROMAGEOT feared that the introduction of the word 
" even" in the third paragraph might lead to confusion. 
In his view, the words " in case of urgency, the President 
may always summon the members of the Court during the 
vacation " showed clearly that this urgent summoning of the 
Court related solely to  the vacation periods. If the word 
" even " were added, it might give the impression that, 
apart from the vacations, the President would never sum- 
mon the Court except in cases of urgcncy; that would be 
misleading, since the President could summon the Court, 
irrespective of urgency, if there was a case on which the 
Court must adjudicate. 

M. NAGAOKA said he would not press for the insertion of 
the word " even " in the third paragraph. The chief point, 
in his view, was the amendment to the second paragraph. 

The PRESIDENT suggested, on the basis of hl. Nagaoka's 
proposal, that Article 25 should . be subdivided. The 

existing first paragraph, with its reference to the judicial 
year, would stand. In the second paragraph the words 
" The Court will not sit during thc judicial vacations " 
would be omitted. The dates and duration of the vaca- 
tions would be dealt with in another paragraph. Thcre 
would be a third paragraph containing everything covered 
by the words: " Unless otherwise decided hy a special 
resolution." This paragraph would confer power to alter 
the dates of vacations, to  decide that the Court niight 
sit during the vacations, or that it would not sit during 
other pcriods. The fourt h paragraph would consist of 
the text of the prescnt third paragraph: 

" In case of urgency, the President can always 
convene the members of the Court during the periods 
mentioned in the preceding paragraph." 

In the fiftli paragraph, the existing text might 'be 
replaced hy the falloiving : 

" The Court observes the public liolidays custornary 
in the country in which it has its scat." 

M. Gueririe~<o, Vice-Presidcnt, thought that the Pre- 
sidcnt's wish might be met without adding a paragraph, 
if the first part of the second paragraph were worded as 
follows : 

"The dates aiid duration of the judicial vacations 
are fixed as follo~vs." 

These dates, and the duration of the vacations, would 
not be susceptible of alteration. 

The remaining paragraphs would be left as they stood, 
so that the President would still be entitled to summon 
the Court during those periocls, and in cases of urgency. 

The questioii ta be decided waç whether the Court would 
not yrefer to retain a discretionary right to change the 
dates of the vacations by a resolution, in order to meet 
a pcssible need. For the judicial vacations had been 
instituted in order to provide the judges with a period of 
rest, during which they were, Iiowever, aware that they 
might be summoried in case of urgcncy. Stiould it prove 
necessary, owing to the special character of a givcn case, 
to  proceed.with it-say-till Septembcr 15th, the Court 
might, it appeared, decide by a special resolution to sit 
on until that datc, and might then, in consideration of tlie 
purposc for which the judicial vacations were instituted by 
the Statute, declare that the vacation would be prolonged 
by an equivalent numbcr of days. That woulcl not deprive 
the President -of his power to alter the dates of the vacation 
thus fixed, and to recall the judges, should an urgent case 
be submitted to the Court. 

M. FROMAGEOT drew a distinction between the possibility 
of rnaking sIight variations in the dates and duration of 
the vacations, by means of a special resolution of the Court- 
that beinç the object of the words " Unless otherwise decided 
by a special resolution of the Court "-and the decision, 
which the Court might take, to  sit throiigh the whole or a 
part of the vacation. 

He thougt~t that these two objects ~night be combined 
i f  the text were worded: 

" 111 the absence of a special resolution by the Court 
(or " a resolution to the contrary ") the dates and 
duration of the judicial vacations are " etc. 

to mhich rnight be idded: 

" Nevertheless, the Court may, if necessary, dccide 
' to sit during the whole or a part of the periods referrcd 
to above." Meeting of r i . i i .36 .  p. 5 5 .  



Raron ROLIN-JAEQUEMYKS thought that the RuIes should a visit to a spot in a country other than that in which the 
z~llow 'great elasticity in regard to the fixing of the dates Court had its seat. 
and duration of vacations. The Court and the Prcsident However, he wouId not oppose the reinstatement of the 
riught to retain a very definite frecdorn of action in tliis expreççion " in which the Court bas its scat ". 
rnatter. 

Should the examination of a case not be concluded by 
July 15th, and should the President think it  necessary to  
sit until Jiily 18th in order to reach ri. decision, it must be 
possible for a resc~lution to  be taken on tliis subject, without 
any interruption of the work in hand. 

If, on the other hand, the Court found it necessary to 
go on sitting long beyond the date fixed for the open- 
ing of the vacatiori, it would be fitting that it should 
have power to make a corresponding extension of the va- 
cation. 

The powers of the President and of the Court, in this 
'respect, though diffcrent, were in complete harmony. 
F'ersonally, he was in favour of the text of paragraph 2 

as amended by BI. Nagaoka. 

hl. URRUTIA hoped the Coitrt would adopt M. Nagaoka's 
proposal, in .the form in which he had submitted it. It 
was in harmony with the spirit of the Statute. 

The Jurists' Committee of 1929 had proposed the fol- 
Iowing formula: 

" The Court shall remain permanently in session 
exccpt during the judicial vacations, the dates and 
cluration of which shall be fixed by the Court at  t-e 
end of each year for the following year." 

The intention of the Jurists' Committee, in Ieaving it 
to  the h u r t  to settle these dates, was to ensure such a 
degree of AexibiIity as would enable the Court to discharge 
its duties to the beçt advantage. 

When the draft of the Committee of Jurists of igzg came 
before the Conference held in that year, the text was modified 
to read as follows: " the dates and duration of which shall 
be fised by the Court ". 

The Court was thus free either to fix its vacations every 
y a r ,  or to insert a cIause in the Rules fixing their dates 
and duration for the succeeding years. 

The text submitted allowed the Court considerabIe-lati- 
tilde in fixing the dates and duration of the vacations. 
'rliere was, indeed, no <lifficuIty in practice in providing 
that, should it be necessary, in order to  condude a case, 
for the Court to sit for a few days beyond the date fixed 
for the beginning of the vacation, the President could 
decidc that this shotild be done by means of a special 
resolution. 

As regards the fuurth paragraph, M. Urrutia was pre- 
pared to agree, in accordance with the President's sug- 
gestion, that the text should read: " i n  the country in 
which it  has its seat !', instead of " in the place where it is 
sitting ". 

M. GUERRERO, Vice-President, pointed out that the 
expression referrcd to by M. Fromageot also covered the 
eventuality ?f a Special Chamber being required to sit 
elsewhere than at The Hague, in accordance with Article 28 
of the Statute. 

I t  seemed, therefore, wiser to keep to the wording 
" custornary in the place where'it is sitting ". 

T h c  PRESIDENT asked the Court to vote on M. Nagaoka's 
proposa1 to word paragraph z of Article 25 of the RuIes as 
follows : 

" In the absence of a special resolution by the Court, 
the dates and duration of the judicial vacations are 
fixed as follows: ", etc. 

The above text was adopted by nine votes to  one. 

M. FROMAGEOT suggested to the President that i t  might 
also be advisable to  take a vote on the following clause, 
which he had proposed to add: 

" Nevertheless, the Court may, if necessary, decide 
to sit during all.or part of the above periods." 

That text, he said, would enable the Court to sit, should 
it wish t o  do so, through a part of the vacation, without 
changing the dates of the vacations. 

M. Fromageot still had some doubts as to the inter- 
pretation of the third paragraph. Did it show clearly 
enough that, since the President couId summon the Court 
in case of urgency, he could, a forliori, keep it sitting at 
The Hague ? 

M. GUERRERO, Vice-President, considered that the case 
envisaged by M. Fromageot was covered by M. Nagaoka's 
wording which the Court had just adopted. 

The PRESIDGNT asked M. Nagaoka if he wiçhed t o  amend 
the third paragraph of Article 25. 

M. NAGAOKA said that he did not. He merely wished 
to make it clear that, in his view, the fact of the Court's 
continuing to sit beyond the date fixed for the beginning 
of the vacation in order to  conclude a case in no way 
implied that a third State could take advantage of that 
circumstance to submit a new case t o  the Court. That . 
interpretation seemed to have been accepted when Arti- 
cle 25 was under discussion, and the amendment that he 
had proposed appeared to suffice. 

M. NEGULEÇCO agreed with what M. Urrutia had said. ArdicEe 25. - Final Adoption. 
The best pian would be t o  keep the text in the Eonn sub- 
mitted by hl. Nagaoka. As regards paragraph 4, the The Brafting Cornmittee proposed no change in the 
urordiiig " iil the country in which the Court bas itç scat " French text. AS the article was a new one, the President 
mi@ be reinstated. read the English text. 

Article 25 was finally adopted. 
M. FROMAGEOT pointed out that the wording " the Court 

observes the public holidays customary in the place where 
it is sitting " was intencled to  provide for cases such as l Meeting of 12.11.36, pp. 57 el sqy; 



68 Article 26 

ARTICLE 26 (old Article 27, Paragraph 5 ( z ) ,  (3) and (4)) .  

Sec under Article 25, y. 62, for discussion of question 
of long leaves in connection with Article 25. 

Discussed as Article 27 bis oj M .  Fronzageot's d~aj t .  

The PRESIDENT invited the Court to examine the article 
relating to long Ieave. He pointed out that paragraph 3 
of the document which he had submittedl followed the 
text of the existing Rules; M. Fromageot's amendment 
contained a sfightly different wording. 
M. URRUTIA considered that, in view of the decisions 

already adopted, il would be necessary to accept M. 
Fromageot's text (Article 27 bis). 

Baron ROLIN-JAEQUEMYNS observed that this text spoke 
of the " special leave provided by paragraph 2 of Arti- 
cle 23 of the Statute . . .". But sick leave, or leave for 
special circumstances, was also special leave, though it 
was not feferred to in the clause quoted. In liis view, 
there was nothing in the Statute to prevent the grant- 
ing of such leave. If special leave waç mentioned, that 
term must therefore cover leave other than long leave. 
He suggested that the text should read: " . . . when they 
are taking leave under ArticIe 23 of the Statute . . .", 
without confining the reference to paragraph 2 of that 
article. 

M. FROMAGEOT observed that a prolonged period of 
absence, for instance in case of sickness, was not Ieave. 

Jonkheer VAN EYSINGA thought that the Court should 
firit settle the question of t h e  regular leave referred to 
in paragraph z of Article 23 of the Statute. As regards 
t liat question, the wording propoçed by M. Fromageot 
appeared to be the best; but it would be preferable to 
omit the wurd " special ", which did not appear in the 
text of the revised Statute, and was unnecessary. 

M. FROMAGEOT explained that he had used the word 
" special" because mention had been made just before, 

* D 2. A. 3. PP. 543-545- 
1 Article 27 of President's draft: 
,#I. . .  . 

' " 2. Except when they are on leave as provided in Article 23, 
paragraph 2, of the Statute. ,judges must hold themselves a t  the 
djsposal of the Court. 

" 3. The order in which these leaves are to be taken shall be laid 
down in a list drawn up  by the Court according to the seniority in 
age of the persons entitled. This order can only be departed from 
for serious reasons duly admitted by the  Court. 

" 4. The number of judges on leave at any one time must not 
exc-d two. 

" 5. The President and Vice-President must not take their leave 
a t  the same time." (See ri 2, A. 3, p. 974.) . 

3 Article q b i s  of M. Fromageot's draft: 
" I ,  The order of the special leaves provided for by Article 23, 

paragraph 2, of the Statute shall be laid down in a list drawn up 
by the Court according to the seniority in age of the persons entitled. 
This order can only be departed from for serious reasons duly 
admitted by the Coue. 

" 2 .  The number of mernbers of the Court on leave a t  any one 
time must not exceed two. The President and Vice-President must 
not take their leave a t  the same time." (See D 2, A. 3. pp. 981-982.) 

in the preceding article, of judicial vacations, and now 
they were dealing with a particular case. However, he 
would not press for the retention of this word. 

M. GUERRERO, Vice-President, pointed out that the 
Statute envisaged three cases of absence: vacations, leave 
for overseas judges, and inability to attend. If the word 
" leave " were used by itseIf, it would therefore refer to 
the Ieave mentioned in paragraph 2 of Article 23 of the 
Statute. 

The PRESIDENT noted that the Court was agreed to 
delete the word " special " in paragraph r of Article 27 bis 
of M .  Fromageot's text. 

M. ANZILOTTI wished to know what uras the reason 
for the omission of paragraph 5 of the old Article 27.l 
Was that paragraph regarded as superfluous in conse- 
quence of the coming into force of the revised Statute, 
or was it cansidered inconsistent with that Statute ? 

The PRESIDENT explained that the paragraph had been 
omitted because it duplicated Article 23 of the revised 
Statute. 

M. ANZILOTTI wished to know whether, henceforward, 
long leave could be granted to a11 judges whose homes 
were more than five days distant from The Hague, even 
if they continued to reside in their homes. 

The REGISTRAR considered that those judges couId not 
continue to reside in their countries, owing to the very 
terms of paragraph 2 of Article 23 of the Statute. 

M. ANZILOTTI still had some doubts on that point. 
The PRESIDENT thought that different views were held 

concerning the interpretation of Article 23 of the revised 
Statute. I t  was possible to construe it as forbidding a 
judge to reside at a distance greater than five days journey 
from The Hague; according to that interpretation, it would 
no longer be possible for an overseas judge to continue to 
reside at his home. But he would be entitled to periods of 
long leave. According to the President's interpretation, 
on the other hand, an overseas judge would be free to reside 
in his own country, and would nevertheless be entitled to 
long leave. 

I t  was a question for the Court to decide. 
M. URRUTIA pointed out that the interpretation adopted 

by the Court in 1931 was embodied in paragraph 5 of 
Article 27 of the Rules in force. That clause had been 
framed having regard to the terrns of Article 23 of the 
revised Statute. If it were now to disappear, the inter- 
pretation of Article 23 of the Statute would be an open 
question. 

M. ANZILOTTI, after studying the report of the Com- 
mittee of Jurists of 1929, pointed out that there was a 
passage in it indicating that overseas judges continuing 
to reside in their homes were not entitled to long leave. 

M. GUERRERO, Vice-President, observed that, if the 
Court now introduced the old paragraph 5 of Article 27 
into its Rules, it would be interpreting Article 23  of the 
revised Statute to mean that judges were not obliged to 
reside in the proximity of The Hague; but that, if they 

1 1931 Rules. 
8 Minutes, p. 121. 



voluntarily resided at a distance from The Hague, they 
would not be entitled to the benefits of long leave. 

The RBGISTRAR wislied to  discuss the question from 
the point of view of its historical surroundings. 

The new text of Article 23 of the Statute had its origin 
in cornplaints that the composition of the Court in extra- 
ordiriary sessions held in the winter differed from its composi- 
tion in ordinary sessions held in the summer. It had been 
çought to remedy this dt:fect by making it  a strict obligation 
for al1 judges " to hold themselves permanently at the 
disposa1 of the Court ". It had been found that this 
cibl'Igation was a severe one for overseas judges, and that 
it was perhaps not without danger, in the sense that it 
rnight prevent certain perçons from accepting the office of 
judge; i t  was for that reason that long leave had been intro- 
rluced, by u7ay of compensation for these judges. Conse- 
cluently, the institution of long leave was linked to the 
cibligation of j udges t c i  hold themselves permanent ly at 
the disposa1 of the Court. 

' In  1931, when the Court, at  the invitation of the Assembly, 
revised its RuIes in order, so far as possible, to  take into 
account the essential principles of the revised Statute, it 
considered that, as that Statute had not yet corne into force, 
it could not compel judges to  accept this obligation, since 
it was not laid down in the Statute of 1920. I t  therefore 
offered a choice t o  the overseas judges: either they might 
voluntarily accept the obligation in question, and conçe- 
quently become entitled to  long leave; or they could retain 
the freedom which they enjoyed under the old Statute, and 
renounce any right t o  long 1eave.l 

Now that the revised Statute had corne into force, it 
appeared that the choice allowed by the Court in 1931 
could no longer be maintained, and that al1 the judges 
were henceforward under an obligation t o  hold themselves 
permanently a t  the disposa1 of the Court, an obIigation 
which, in the case of overseas judges, had its counterpart 
in the institution oelong leave. 

M. FROMAGEOT confirmed what the Registrar had said, 
and considered that it was because the Court had to provide 
for the case of judges elected under the regime of the old 
Statute that, in 1931, i t  had offered the overseas judges the 
choice that had been men t i~ned .~  

The PRESIDENT noted that the text proposed by 
h1. Fromageot, under the heading of paragraph I of 
No. 27 his, was adopted, subject to  the omission of the 
word " special ". He noted that the Court had also accepted 
the text proposed by M. Frornageot under the heading 
paragraph 2 of No. 27 bis. 

Articles (25)) zfi, (27) - Second Reading. 
- The PRESIDENT annoiinced that, with the assistance of 

some members of the Court, he had prepared a draft of the 
articles concerning vacations, leave and inability to attend, 
iri accordance with the decisions of the Court. This text 
ran-as follows : 

" I. The order in which the leaves provided for in 
Article 23, paragraph 2, of the Statute, are to be taken 
shall be laid down in a list drawn up  by the Coi~pt 
according to the seniority in age of the persons entitled. 

* D 2, A. 3, p p  545-547 (extracts). 
l Cf. D 2, A. 2, p. 84. 
a See, in E 6, p. 19, the letter sent by the Secretary-General of 

the League of Nations to the nnrninating groups in view of the 
general election of judges iii 1930. 

This order may only be departed from for serious 
reasons duly admitted by the Court. 

" 2.  The number of members of the Court on Ieave 
at any one time mast not exceed two. The President 
and Vice-President must not take their leave at the 
same time." , 

(Note. - For explanation of arrangement of these 
articles, see under Article 25, p. 64.) 

The PRESIDENT declared the drafts submitted for Articles 
(2.5)) 26 (and 27) adopted by the Court in second reading. 

(This article was not discussecl in first reading.) 

10.1rr.36.* 
Article 26. - Final  Adoption. 

The REGISTRAR recalied that, in the course of the dis- 
cussion of the long-leave roster at a previous meeting,l 
an amendment to this article had been suggested. The 
suggestion had been to substitute for the criterion of age 
some other criterion which would be applicable in all 
circumstances. 

The PRESIDENT thought that the words " a  list drawn 
up by the Court according to the seniority in age of the 
persans entitled " might be replaced by: " a list drawn up 
by the Court on the basis of the rules laid down in Article z 
of these Rules l'. 

. The REGISTRAR suggested the following: " according to 
the seniority of the perçons entitled resulting from Article 2 

of these Rules ". 

hl. GUERRERO, Vice-President, considered that, as the 
article was to be amended, it would be well to  lay down that 
the list would be prepared for a tliree-year period. Then 
the Court, in preparing it, wo~ild have more latitude to  take 
into account, besides procedure, any other circumstances 
which might influence its decision. Might they not therefore 
word the provision as fo!lows: " in a list drawn up by the 
Court for each period of three years " ? 

M. URRUTIA ruggested: " The Court shall, as far as 
possible, follow the order laid down in Article z of the 
RiIles." Seniority in age would thus cease to  be the sole 
criterion. Tt would, however, be better to give the Court 
some guidance, as otherwise it might find itself in an embar- 
rasçing position in rlifficult cases. 

The PRESIDENT asked M. Urriitia if  he would agree to 
the suggestion that the passage in question should read: 
" in a Iist drawn up by the Court for each period of three 
years ".. 

A i .  URRUTIA agreed to this, and the PRESIDENT declared 
the amendment apyrovecl by the Court. 

Count ROSTWORO~SKI ohserved that they should Say: 
" of the Statute of the Co~crf  ". 

This was agreed to. 
The first sentence of paragraph I of Article 26 was adopted 

in the following form : 

"The order in which the leaves provided for in 
Article 23, paragraph 2, of the Statute of the Court 
are to  be taken shall be laid down in a list to be drawn 
up by the Court for each period of three years ". 

Article 26 was finally ado9ted. 

* D 2,  A. 3, pp. 726-727. 
1 Meeting of 13.11.36, p p  68-69. 
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ARTICLE 27 (Arficle 27, Paragraph 4 ,  old Rules).  

1 

4.111.35.* 14.11.36.* 

Discussed as Paragraph 4 of Article 27. 
Articles (25, 26), 27. - Second Reading. 

The PRESIDEKT announced that, ùrith the assistance of 
The PREslD~NT said that no amendments had been some rnembers of the Court, he had prepared a draft of 

proposed to this text. the articles concerning vacations, leave and inability to 
The REGIÇTRAR pOinted out that M. Fromageot had attend, in accordance with the decisions of the Court. This 

submitted an arneiidment. which had not, however. been text ran as follows: 
accepted. I t  was to the' following effect': the following "Ar t ic le  27. - Members of the Court who are pre- 
sub-paragraph to be added to paragraph 4 of Article 27: vented by illness or other serious reasons from attending 

" Judges appointed under Article 31 of the'statute one or more sittings of the Court to  which they have 

must hold themselves, at the disposa1 of the Court been summoned by the President, shall notify the 
on the date fixed by the latter fur its first meeting for. President, who will inforrn the Court." 

the examination of the case in respect of which they (Note:  For explanation of the arrangement of theçe 
have been appointed." articles, see under Article 25, p. 64.) 

The PRESIDENT put to the vote Article 27 of the Rules Count R o s ~ w o ~ o w ç ~ r  presumed that the omission of al1 
a t  present in force. reference to leave in Article 27 was intentional. 

The PRESIDENT conhrmed this; the long leaves were 
Article 27 was adopted in its existing form. fixed by the Court, and the President would not summon a 

judge when he was on leave. 
3 . I V . 3 5 .  The President declared the drafts submitted for Articles 

(25, 26) and 27 adopted by the Court in second reading. 
The old hrticle 27 was adopted in first reading, including 

paragraph 4 which subsequently became the present II.III.36.** 
Article 27. Article 27. - Final  Adoption. 

The PRESIDENT said that, in the case of Article 27 (French 
11.11.36. text), the Committee suggested a slight verbal change. 

Sec under Article 2 5 ,  pp. 54-56, for diçcuççion of Instead of " d une OU plusieurs séances ", they proposed 
Article zG bis of hl. Fromageot's draft (Article 27 of Rules to Say: " aux séances ". Similarly, in the English text, 
in force) in connection with .Article 25. " one or more sittings !' would be amended to read " a 

sitting ". 
13.11.36. Article 27, as thus amended, was finally adopted. 

See under Article 25, p. 62, for discussion of subject of 17.rII.36, I 

Article 27 in connection with Article 25. 
S e i  under Resolution concerning the Court's Practice, 

See under Article 26, p. 69, for discussion of subject of p. 356, for a reference to Article 27 of the Rules in connection 
Article 27 in connection with Article 26. with a proposed amendment to  the Resolution. 

ARTICLE 28 (Article 29, oEd Rules, with N e w  Second Paragraph). 

SI~TINGS OF THE COURT AND OF THE CHAMBERS OF THE COURT 

17.~.34.** 
Discussed as Article 29. 

The PRESIDENT, in opening the meeting, obçerved that 
the business on the agenda was the examination of the 
Articles of the Rules, beginning with Article 29. 

He thought that his colleagues wouId agree that they 
should first proceed to consider each article, as it were, 
in first reading. 

Article 29 of the Rules. 

The text at present in force was as follows: 

" During the sessions the dates and hours of sit- 
tings shall be fixed by the President." 

* D 2, A. 3 ,  p. 406. 
**  Ibid., pp. 13-14. 

The text proposed by the Co-ordination Commission was: 

" The dates and hours of sittings shall be fixed by 
the President of the Court." 

The second paragraph of the commentaries following 
this article in the report contained a reference to  a pro- 
vision regarding the Special Chambers (66 [7]),l proposed 
by the C~mmission.~ 

M. ANZILOTTI wondered whether .it would not be bet- 
ter, in this text, to  delete the words " of the Court ". 
Article 29 concerned a function of the President; if the 
Court was sitting, the President of the Court was meant; 

* D 2, A. 3, pp. 545-547 (extracts). 
** Ibid., p. 727. 

l Article 70 of Rules of 11.111.36. 
a See D 2, A.  3, p. 865. 
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if a Chamber was sitting, the President of that Charnber 
was meant. 

The PRESIDENT recalled that the Co-ordination Com- 
mission 'proposed to retain in Article zg  the rule already 
laid down therein with regard to  sittings of the full Court, 
and to insert towards the end of the Rules two other 
artides, of which the first, Article 66 (7), related to the 
Special Chambers for Communications and Labour, and 
the second (Article 67) related to the Chamber for Summary 
Procedure. 

M. ANZIMTTI appreciated this, but thought that, silice 
the words " of the Court " were superfluous in Article 29, 
1:hat article would be made clearer by their deletion; 
t.his would remove a doubt which, though disposed of 
later, would nevertheless arise here. 

M. GUERRERO, Vice-Preçident, proposed the following: 

" The dates and hours of sittings of the Court shdI 
be fixed by the President." 

That wouId show clearly that the article referred to  
sittings of the full Court, the question of Spccial Cham- 
tiers being dealt with separately. 

The PRESIDENT said that the Court had before it two 
yroposals: that of hl. Anzilotti for the deletion of the 
words " of the Court ", and that of the Vice-President, 
whicli was supported by M. Adatci. 

\Yould M. Anzilotti be prepared to  accept the latter 
text ? 

M. ANZILOTTI said that he would. 

jo~ikheer VAN EYSIKGA observed that, if the ~ o u f t  
adopted the text proposed by the Vice-President, the 
rt:siilt would be that the Chamber for Summary Proce- 
dure or the Chamber for Laboiir cases would not be " the 
Court ". For what was said here was: " The dates and. 
hours of sittings of the Court shall be fixed by the Pre- 
sident ", thereby excluding sittings of the Special Cham- 
bers; this amounted to  saying that the Court was not 
sitting when a Special Chamber sat. Hitherto, i t  had 
been held that a sitting of a Special Chamber was always 
a sitting of the Court. 

Jonkheer van Eysinga therefore proposed'to add to 
the Vice-President's text the words: " Subject to  Article 66 
(7). , . -" 

M. GUERRERO, Vice-President, thought that the follow- 
ing would perhaps satisfy Jonkheer van Eysinga: 

" The dates and hours of sittings of the full Court 
sliall be fixed by the President." 

Jonkheer VAN EYSINGA replied that it would. 

The PRESIDENT wished to  draw attention to a matter 
of wording which had struck him: the text proposed for 
Article 66 (7) was as follows: 

" r.  The rules for procedure before the full Court 
shall, as far as possible, apply to procedure before 
the Special Chambers referred to  in Articles 26 and 27 
of the Statute." 

Article 67 was similar. The President wondered whether 
this wording was adequate, seeing that Article 29 was 
included in the section of the Rules headed: " Working 
of the Court ". Any difficulty arising from this would 
be removed if Article zg were transferred to  the part dealing 
with procedure. Moreover, the addition of thc word " full " 
aiso made this transfer desirable. 

Count ROST~OROWSK~ would be in favour of the addi- 

tion of the word " fulI ", but uniforrn expressions must 
be used throughout. In Article 66 (7) the expression 
" procedure before the full Court " was used. 

M. NEGULESCO pointed out that in Article 25 of the 
Statute the expression " full Court " was to be found. 

The PRESIDENT was anxious to propose a rather more 
complete text, covering not only the full Court but also 
the Special Chambers, and running more or less as follows: 

" The dates and hours of sittings of the full Court 
shaII be fixed by the President of the Court. The 
dates and hours of sittings of the Chambers shall be 
fixed by the President of the Chamber, except that 
the first sitting shall be called by the President of 
the Court." 

M. ADATCI entirely approved of this text, but wouId 
not its adoption involve some alteration of Articles 66 (7) 
and ? 

The PRESIDENT thought that the Co-ordination Com- 
mission could without difficulty prepare a final text, if 
the Court was prepared to accept this amplification in 
principIe. 

The President, after taking the opinion of his colleagues, 
said that the Court was agreed that the Co-ordination 
Commission should be requesed to prepare a new draft 
of Article 29, covering not only the full Court, but also 
specifically referring to the Special Chambers. 

r8.v.34. 
Discussed as Article 29. 

Article 29 was adopted in the following form: 
" I .  The dates and hours of sittings of the full Court 

shall be fixed by the President of the Court. 
" 2.  The dates and hours of sittings of the Special 

Chambers and of the Chamber of Summary Procedure 
shall be fixed by the Presidents of the respective 
Chambers. The first sitting, however, of a session of 
a Chamber shall be sumrnoned by the President of the 
Court." - 

27.11.35. 
See under Article 70, p. zgj ,  for reference to Article 29 

(Article 28 of RuIes of 11.111.36) in connection with Ar- 
ticle 66 (7) of the draft [Article 70 of Rules of 11.111.36). 

Disczsssed as Article 29. 

First Reading. 
The article was adopted without amendment in first 

reading. l 
The REGXSTRAR, however, observed that the second para- 

graph might perhaps overlap the new Article 75 (Article 71 
of the Rules in f ~ r c e ) . ~  

The PRESIDENT said that the question would be considered 
when the Court discussed Article 75. 

9.IV.35. 
See under Article 71, pp. 298-299, for discussion of 

* D 2 ,  A. 3, p. 425. ' The text was the same as that adopted on i8.v.34 (see above) 
except for the addition, after the words " Special Chambers" of 
the words " referred to in Articles 26 and 27 of the Statute of the 
Court ". 

a See p. 297 (meeting of 27.11.35). 
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Article 29, paragraph 2 (Article 28 of Rules of 11.r11.36) in for a particular case, shall be fixed by the President 
connection with Article 75 (Article 71 of RuIes of 11.111.36). of the Court." 

17.11.36." 
Discussed as Article 29. 

Second Reading. 
The PRESIDENT said that, as no observatio~~s had been 

offered in regard to paragraph I of Article z9.l that para- 
graph was adopted. 

He opened the discussion on paragraph z .  
M. ANZILOTTI pointed out that, as a rcsult of the modi- 

fications introduced in consequence of the coming into force 
of the revised Statute (omission of the words " of a session "), 
the last sentence was now worded in such a way that i t  
appeared to refer to  the case of a Chamber meeting for the 
first time after the election of its membcrs. It would be 
necessarp to  employ a wording showing clcarly that what 
was meant was the first meeting of a Chamber for the 
examination of a given case. 

In this-same connection, the PRESIDENT said that the 
Registrar had already suggested to him the following text: 

As no objection was offered, the President declared that 
paragraph z of Article 29 \vas adopted with the wording 
proposed by the Registrar for the last sentence, except 
that (in the French) the word " cas " would be replaced by 
I r  affaire ". 

The PRESIDEKT further suggested, before leaving this 
article, that the English text corresponding to the  fourth 
line of paragraph 2 should read: " . . . shall be fixed by 
the Presidents of the Chambers respectively ". 

This was agreed to and the article was adopted in second 
reading . 

11.111.36. 
Final Adoption. 

The former Article 28 now became the new Article 46. 
Accordingly, the old Article 29 would now bear the number 
28. The Drafting Cornmittee proposed no change in this 
article. 

" The first sitting, however, of a Chamber, convened Article 28 was finally adopted. 

ARTICLE 29 (Article 30, old Rules). 

17.~.34.** 
Discussed as Article 30. 

The PRESIDENT, in opening the discussion on Article 30 2, 

recalled that the present wording was as follows: " If . . . 
it is impossible to  obtain .the prescribed quorum, the Court 
shall adjourn . . . " This wording implied a decision 
to  adjourn taken by the Court; but if there was no quo- 
rum, there could, properly speaking, be no meeting of 
the Court. The Co-ordination Commission had therefore 
adopted â text which irnplied that adjournment was auto- 
matic. In England, in similar circumstances, the expression 
" The meeting stands adjourned " was used. The French 
text proposed was a translation of this: " L a  séance est 
Eevée et n'est reprise que E O Y S ~ U ~  le quortcm est atteint" (The 
sitting shall stand adjourned and shall not be resumed until 
the quorum is obtained). 

M. AXZILOTTI had never understood why this ruIe had 
only been adopted for the full Court. Did not the same 
apply as regards the Special Chambers ? As they were 
now revising the Rules, did not that constitute a gap which 
should be filled ? 

* D 2, A. 3, p. 565. 
**  l b i d ,  pp. 14-17 and 23. 

Text discussed: 
" I .  The date and hour of sittings of the full Court shall be fixed 

by the President of the Court. 
" 2. The date and hour of sittings of the Chambers referred to 

in Articles 26, 27 and zg of the Statute of the Court shall be fixed 
by the President of the respective Chambers. The first sitting, 
however, of a Chamber shall be fixed by the President of the Court. 
(See D 2, A. 3, p. 974~)  

2 Text proposed in the Co-ordination Commission's Report of 
14.V.34: 

" I f  a sitting of the full Court has been summoned and it is impos- 
sible to obtain the prescribed quorum, the sitting shall stand adjourned 
and shall not be resumed untiI the quorum is attained. Judges 
appointed under Article 31 of the Statute shalk not be taken into 
account for the caiculation of the quorum." 

The REGISTRAR recalled that this point had not been 
dealt with in the original Rules for a forma1 reason: no 
quorum was provided for the Special Chambers. Accord- 
ingly, it had doubtless been held that the full number of 
members of a Chamber must be present and that this was 
self-evident. Proof of this was to  be found in Article r6, 
.which provided that the Chambers might be completed 
by summoning judges who were not members thereof. 

M. ANZILOTTI did not attach much importance to the 
point, but took advantage of the present revision of the 
RuIes to caii attention to  it. 

Jonkhecr VAN EYÇINGA pointed out that in any case 
Article 29 contained a rule which might not be applied 
in the same manner in the case of the Chambers and in that 
of the full Court. That was why Articles 66 (7) and 67 
contained the words " as far as possible " as a saving clause. 

The PRESIDENT thought i t  would be well to have a rule 
precluding the posçibjlity of a Special Chamber sitting with 
Iess than five members (three in the case of the Chamber . 
for Summary Procedure). 

Count R o s ~ w o ~ o w s ~ r ,  in another connection, observcd 
that Article 30 was somewhat emphatically worded: " If .  . . 
it iç impossible to  ohtain the prescribed quorum . . . " 
Perhaps it would be better to Say: " If . . . i t  is found 
that there is no quorum. . . ." 

The REGISTRAR showcd that the use of the word 
" impossible " was accounted for by the provisions of 
Article 25 of the Statute, which laid down that deputy- 
judges were to bc called upon untiI the Iist was exhausted, 
before recording that no quorum could be obtained. Of 
course, the position had altered since 1922, more especially 
as a result of the corning into force of the resolutions adopted 
by the Assembly in 1930. 

M. NEGULESCO pointed out that Article 30 must be read 
as a whole; its real purpose was to  show that judges ad hoc 
were not t a  be reckoned in calculating the quorum. But 
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there'were no judges ad Iaoc in the Special Chambers. That 
\vas why the article said: " . . . at any sitting of the full 
Court. . . ." 

The REGISTRAR said that M. Negulesco's observatibn 
raised a difficulty: the position would be quite different 
from the point of view of the presence oi judges ad. hoc sin 
the Chambers, when the revised Statute came into force. 

The PRESIDENT considered that i t  would certainly be 
well a t  the present tirni: to adopt texts which would meet 
the situation as it would be after the coming into fort-e of 
the revised Statute. 

Jonkheer VAN EYSINGA thought it would be better to note 
I'vI. Anzilotti's observation, and to consider i t  again when 
Article 66 (7) was exarnined. 

The PRESIDENT observed that the Court was at present 
considering a section of the Rules entitled " Working of 
the Court ". There was no doubt that " the Court " was 
an expression which covered not only the full Court but 
a.lso the Court sitting as a SpeciaI Chamber. That was 
why it would be well to  insert here rules governing t he  
working of the Special Chambers. 

Count R o s ~ w o ~ o w s ~ r  thought it  would be possible to  
overcome the difficulty by inserting in Article 66 (7) the 
words: " for the working of and procedure before the full 
Court ". Thus they would appIy by anaiogy, not only 
rules regarding procediire, but also rules regarding the 
working of the Court. 

The PRESIDENT agreed that, from the point of view 
of arrangement and style, i t  would be better to omit from 
articles concerning the working of the Court any reference 
to the Special Chambers. 

M. ADATCI thought that the articles already existing 
in the Rules amply sufficed to regulate the working of 
the Special Chambers. 

The PRESIDENT suggt:sted that the Co-ordination Com- 
nîission might be asked to propose a text which would 
cover the ideas propounded. 

M. GUERRERO, Vice-President, in no way opposed the 
reference of the article to the Co-ordination Commission, 
but he suggested, in order to,save time, that, in the c&e 
of articles of no great importance, the best way would 
be to try to adopt such articles in their .final forrn at the 
full meeting of the Court. 

.The PRESIDENT agreed.' Nevertheless, he thought that 
the reference of articles to the Co-ordination Commission 
nlight sometimes constitute a saving of time, because 'it 
was difficult to draft an article at a full meeting. For 
Article 30, he proposed the following wording: 

" If at a sitting of the full Court i t  is found that 
the prescribed quorum is not attained, the sitting 
shall stand adjourned and shall not be resumed until 
the quorum is obtiiined. This rule shall also apply 
to sittings of the Special Chambers." 

A I .  SCH~CKING and M. ADATCI did not favour this text, 
as, in their view, the question of the quorum did not arise 
iri the case of the Special Chambers. 

Joiikheer VAN EYSINCA wondercd whcthcr it would not 
be better, for the moment, to  content themselves with 
the suggestion made by Count Rostworowski-i.e. to 
irisert in Article 66 (7) the word " working ", without 
adding .any rule concerning the Special Chambers to  
Article 30. 

The PRESIDENT tkought that in fact it was preferabie 

not to insert a rule regarding. the Special Chambers in 
Article 30. . 

M. S C H ~ C I ~ I N G  thought that they might even suppress 
the first sentence of Article 30, for, if there was no quorum, 
there was no Court and no business could be done. 

The PRESIDENT thought that further reflection was 
necessary, since Article 30 concerned not only public 
sittings of the Court but also private deliberations. 

M. SCH~CKING thought that, if there was no quorum, 
the Court must also suspend private deliberations. 

The RECISTRAR recalled that, in its original form, Article30 
did not contain the second sentence concerning judges ad hoc. 
That sentence was only added in 1926. 

The first sentence was not originally intended to indicate 
that the Court would not give any decision if there was 
no quorum; itç purpose had rather been to indicate that 
if, at a given moment, there was no longer a quorum, 
the session did not corne to an end but was simply 
adjourned. Obviously, if there was no quorum, the 
Court couId not take any decision, but there were two 
possible solutions: the closure of the session, or a simple 
adjournment; and the intention was to adopt the latter 
solution. 

The PRESIDENT thought that there might perhaps be 
some danger in deleting Article 30. Moreover, Article 30 
had never impeded the working of the Court. 

Count ~osTwoRowçK1 thought that in any case it 
would be difficult to delete the first part of Article 30 
and to leave the second part. I t  woiiId therefore be bet- 
ter to keep Article 30 as it was; it was of use, since it 
afforded a solution for the difficulty mentioned by the 
Registrar. 

The PRESIDENT took a vote on the following question: 

" Does the Court desire to  delete the first sentence 
of Article 30 ? " 

M. ANZILOTTI observed that the coming into force of 
the new Statute ~vould confer quite a different meaning 
on this rule. 

M. WANG proposed the following amendment: " If, at  
a sitting of the Court . . ." ; thus omit ting the word " f~zll " , 
so as to render the article applicable to any sitting of 
the full Court or of a Chamber. 

The PRESIDENT wished first of al1 to have the vote 
of the Court on the question put by him. 

By eleven votes, with one abstention, Article 30 \vas 
retained as a whole. . . 

The PRESIDENT recalled M. Anzilotti's proposa1 that 
the article should be made explicitly to apply to  the , 

Chambers. 
M. A N Z I L O ~ I  said that, in reality, what he had in mind 

was the principle that a Special Chamber must sit with the 
full number of members composing it. 

The PRESIDENT, in order to ascertain the opinion of 
the Court on this point, suggested the following ques- 
tion : 

" Doeç the Court desire to introduce into th; Rules 
a provision requiring the presence of al1 the judges 
convened at a sitting of a Chamber ? " 

It was understood that this question covered, inter 
alia, judges ad hoc and substitutes. 

M. ANZILOTTI pointed out that, if the Court answered 
this question in the affirmative, it would be laying down 



? A  Articles 29, 30 

the principIe that judges ad hoc must always be present 
both in the full Court and in the Chambers. 

M. WANG said that, if a vote were taken on this question, 
he would prefer not t o  vote. He did not clearly under- 
stand the force of the expression: " al1 the judges con- 
vened ". 

hl. GUERRERO was in the same position. ' 
But perhaps it would be unnecessary to  refer at al1 to  

the Special Chambers, seeing that the Statute fixed no 
quorum for them. For this reason it would be better, 
in Article 30, only to speak of sittings of the full Court. 

The PRESIDENT, in these circurnstances, thought it unnc- 
cessary to take a vote. And he declared that the change 
in the wording proposed by Count Rostworowski, consisting 
in the substitution of the words " it is found that the 
prescribed quorum is not attained " for the words " it is 
impossible to obtain the prescribed quorum ", was adopted. 

(Same meeting.) 

Discussed as Article 30. 

Baron ROLIN-JAEQUEMYNS referred to an observation he 
had made in regard to Article 30 of the Rules, and which 
he still maintained. 

The present wording of that article was (French text) : 
" , . . la Cour s'ajourfie jusqu'd ce que le quorz4m soit at te id ". 

The proposed text was as follows (French text) : " . . . L a  
séance est levée et n'est refirise que Eorsqz~e le qztorzlm est 
atteint." 

He thought the former wording was better, for the new 
text appeared to make it impossible to interrupt the session ; 
and yet that possibility ought to be reserved. 

The PRESIDENT asked Baron Rolin-Jaequemyns if he 
saw any objection to the English phrase: " The meeting 
stands adjournad." 

Baron ROLIN-JAEQUEMYNS considered that that English 
phrase, with which he agreed, was more accurately rendered 
by the former French text. The new text spoke of " sé~znce 
le~iée " and " reprise ", which meant something quite different. 

M. FROMAGEOT proposed that the text should read: 
" The sitting [séance] stands adjourned. The Court shall 
meet again as soon as a quorum is obtained." 

The PRESIDENT proposed the following wording: 
" If, at any sitting of the full Court, it is found that 

there is no quorum,' the President shall adjourn the 
sitting until a quorum has been obtained; if necessary, 
he shall close the session." t .  

That text, he said, was in accordance with the Court's 
practice, and it was wider than the present form. 

The REGISTRAR drew attention to  paragraph z of Article 27 
of the Rules, according to which the President declared 
the session closed when the agenda was exhausted. Unless 
they introduced some words into Article 30 qualifying that 
rule, the President would be unable to close the session 
when there was no quorum. 

The PRESIDENT proposed that the text should read as' 
follows: " The President shall adjourn the sitting [~éu?tiow] 
until a quorum is obtained "; several judges having said 
that they preferred the word " séance " to  " réulzion ", the 
President put tha t  question to the vote. 

By ten votes to two, the Court decided in favour of 
" skance'". 

I t  was agreed to insert the text, as thus amended, in the 
draft proposed by the Co-ordination Commission. 

18.v.34. 
Discussed as ArlicEe 30. 

Article 30 (Revised T e x t )  . 
Article 30 was adopted in the following form: 

" If a sitting of the full Court has been summoned 
and it is found that there is no quorum, the President 
shaIl adjourn the sitting until a quorum has been 
obtained. Judges appointed under Article 31 of the 
Statute shall not lie taken into account for the cal- 
culation of the quorum." 

First and Secofid Readings and ~ i h a l  Adoption. 

On 3.1v.35 the article was adopted in first reading with 
the text approved on rS.v.34 and with the number 30. 

On 17.11.36 i t  was adopted in second reading unchanged 
except for the substitution o f "  norninated " for " appointed " 
in the second sentence, and on rr.111.36 it  was finally adofited, 
with a slight change in the English text only-the word 
" convened " being substituted for " summoned " in the 
first sentence-as Article 29. 

ARTICLE 30 (Article 31, old Rules).  

DELIBERATIONS OF THE COURT 

17.~.34.* 
Discussed as Article 31. 

The PRESIDEST read the first paragraph of this article, 
which was warded as follows in the Co-ordination Com- 
mission's text : 

" The Court shall sit in private to deliberate upon 
the decision of any case, or upon any advisory opinion." 

He explained that this wording did not cover delibera- 
tions on questions which might arise during the examin- 
ation of a dispute or an advisorÿ opinion, but which did 
not Iead up to the final decision. The text further omitted 

* D 2, A .  3, P P  23-25.  
1 For text discussed. see D 2. A .  3 ,  p. 86.5. Text as adopted on - -  - 

18.v.34 follows on pp. 75-76. 

the passage which appeared in the present Rules conceming 
administrative matters. .These rnatters were now dealt 
with in the final paragraph. He added that the various 
changes proposed were designed to 'bring the wording of 
Article 31 into harmony with the Court's practice. 

AI. URRUTXA said that, if he remembered rightly, the 
Court had allowed dissenting opinions when making orders. 

The PRESIDENT said that i t  was true that separate 
opinions had occasionally becn allowed in connection with 
important orders. But in every such case, the Court had 
taken a special decision. 

M. FRO~IAGEOT asked if it would not be possible, in 
paragraph 7, to omit the words: " upon a draft judgment 
or advisory opinion ". 

If the text were thus amended, it wonld be possible, in 
case of an order dealing with a question of serious importance, 
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t o  allow the individual opinion of a judge to be known, 
if there were good reasons for doing so. 

M. SCHÜCKIKG pointed out that the text of paragraph 7 

i 
showed that the separate opinion had to be submitted in 
accordance with the terms of Article 57 of the Statute. 
But that article contained no special provisions relating 
to separate opinions. The object of that paragraph was 
merely to show that Article 57 did not permit judges to be 
content with an insertion in the minutes of their dissenting 
opinion iipon the judsment or adviçory opinion. In :the 
interests of clarity, some slight changes would therefore 
be necessary in the text of paragraph 7. 

The PRESIDENT asked when that paragraph fiad been 
adopted. 

The REGISTRAR said that its adoption dated from 1926. 
The passage to which it  was then intended to refer was the 
cIaiise in the (French) text of Article 57 of the Statute con- 
taining the words " d'y joirtdre ". Whst was intended was 
that any statement of a separate opinion must be appended 
to the judgment or advisory opinion. 

M. FROMAGEOT proposed that the text should read: 
" in accordance with Article 57 ". 

M. ANZILOTTI pointed out that paragraph 6, which 
begitn with the words: " No detailed 'minutes shall be pre- 
pared . . . ", should be followed immediately by paragraph 8, 
which began with the words: " Subject to a contrary decision 
by the Court, the samt: procedure. . . . " 

Jonkheer VAN EYSI'JGA thought that the words " the  
saine procedure shalI apply . . . " in paragraph 8 wFre 
1-ather vague. Would it not be bctter to Say: " paragraphs I 
to G apply to administrative decisionç " ? 

The PRESIDENT emphasiscd the importance of the text 
of Article 31, which was intended to show that the Court's 
decisionç were adopted by a strictly judicial procedure. 

Possibly, the following text for the final paragraph might 
be clearer than that now before the Court: 

" Subject to  a contrary decision by the Court, the 
procedure. laid down in the preceding paragraphs shall 
apply to private meetings for deliberation on al1 
questions other than caçeç submitted to the Court, 
and on any administrative rnatters." 

M. ANZILOTTI could agree with this text, provider1 that 
it were placed immedia.teIy after paragraph 6. 

M. FROMAGEOT said that what appeared rather awkward 
in the text of paragraph 8 was the passage: " the  same 
procedure shall apply as regards administrative matters ". 

Jonkheer VAN EYSINGA çuggested that the text should 
read: " paragraphs I to 6 shall apply to  administrative 
rnatters F. 

The PRESIDENT pointecl out thai, if that text were 
adopted, it would maki: it quite impossible for the Court 
to allow a dissenting ol~inion in connection with an order. 

Baron ROLIN-JAEQUE~IYNS said that, in the case of judg- 
inents, the expression of a dissenting opinion was a right 
wi-iich the judges possessed. Having regard to Article 71, 
paragraph 2, of the Rr~Ies, the same applied to advisory 
opinions, though the Statutc did not Say so. But, in the 
case of orders, the expression of a separate opinion was 
something which the (Iourt might or might not aIlow. 
l'hough not confirming it  as a right, it was desirable not 
to exclude it  altogether. 

The PRESIDEKT said he would prefer to retain the text 
proposed by the Co-ordination Commission, without, how- 

ever, accepting Jonkheer van Eysinga's suggestion. He asked 
what advantage M. Fromageot saw in omitting the words 
" upon a draft judgment or advisory opinion " in para- 
graph 7. I t  might be desirable, in regard to any question 
other than a final decision, that a judge should be enabled 
to make a deciaration, which would then be inçerted and 
preserved in the minutes. 

M. PROMAGEOT thought that paragraph 7 related to the 
exercise of a judge's right, under the Statute, to express his 
dissenting opinion; and it was in order to allow thiç rigbt 
to  be exercised, in the case of orders also, that he had pro- 
posed to omit the words " upon a draft judgment Gr advisory 
opinion ", 

The PRESIDENT thought that, so far as orders were 
concerned, the desired result could be attained in another 
way; he feared that thé omission of these words, as proposed 
by M. Fromageot, might have unforeseen consequences. 

M. URRUTIA thought it wouId be better to leave para- 
graph 7 in the form in which it had been proposed. That 
text would always allow the Court to  decide that a jiidgc 
might çubmit a dissenting opinion in connection with an 
order. 

M. SCH~CKING moved the adoption of paragraph 7, as 
amended in accordance with hl. Fromageot's proposal. 

I t  would suffice to note in the minutes of the present 
meeting that the question of separate opinions in connection 
with orderç was not prejudged. 

Baron ROLIN- JAEQUEMYNS proposed to retain paragraph 8, 
2s amended in accordance with the President's suggestion. 

Jonkheer VAN EYSINGA supported this proposal. He 
pointed o.ut; however, that the paragraph appeared to  
open the door to the subrnission of separate opinions in 
regard to administrative questionç, which would perhaps 
be going too far. He thought, therefore, that the text 
should exclude such a possibility. 

Baron ROLIX-JAEQUEMYNS thought it wouid suffice to 
indicate, in the text', that paragraph 7 would not apply 
to administrative matters. 

The PRESIDENT thought it  could be left to the Co- 
ordination Commiçsion to find s new wording in regard 
to  that point. 

Subject to  that reservation, he asked the Court to  adopt 
the text of Article 31 proposed by the Co-ordination Com- 
mission, aç amended during the meeting. 

Disc~tssed as Article 31 (Revised Text). 

llrticle 31 was adopted in the following form: 

" I. The Court shall sit in private to  deliberate 
upon the decision of any case or upon any advisory 
opinion. 

" 2 .  nuring the deliberation referred to in the pre- 
ceding paragraph, only persons authorised to take part 
in the deliberation and the Registrar, or, in his absence, 
the ~ < ~ u t ~ - ~ e ~ i s t r a r ,  shall be present. No other 
person çhall be adrnitted except by virtue of a special 
decision taken by the Court, because of exceptional 
circumstances. ' 

" 3: Every judge who is present at the deliberation 
shall state his opinion, together with the reasons on 
which it iç based. 



" 4. Any judge may request that a question which 
is to b e  voted upon shall be drawn up in precise terms 
in both the officia1 Ianguages and distributed to the 
Court. A request to this effect shall be complied - 
with. 

" 5. The decision of the Court shall be based upon 
the conclusions adopted after final discussion by a 
majority of the judges voting in an order inverse to 
the order of precedence established by Article 2. 

" 6.  No detailed minutes shall be prepared of the 
Court's private meetings for deliberation upon judg- 
ments or advisory opinions; such minutes, which 
are to be considered as confidential, shall record 
only the subject of the debates, the votes taken, 
the names of those voting for and against a motion, 
and statements expressly made for insertion in the 
minutes. 

" 7. After the final vote taken on a judgment or 
advisory opinion, any judge who desires to set forth 
his individual opinion must do so in accordance with 
Article 57 of the Statute. 

" 8. Subject to a contrary decision by the Court, 
the proçedure laid down in the foregoing paragraphs 
shall apply to private meetings for deliberation upon 
any questions other than those mentioned in the first 
paragraph and relating to cases before the Court. 

" 9. The foregoing paragraphs 2, 4, 5 and 6, shall 
apply ta private deliberations by the Court upon any 
administrative matter." 

Advisory Procedure. 

Baron ROLIN- JAEQUEMYNS pointed out that the text 
of Article 31, as recently adopted by the Court, made 
mention of advisory opinions. The Court had, however, 
decided to leave everything concerned with advisory opinions 
an one side. The text of Article 31 should not, therefore, 
be regarded as definitive. 

The PRESIDENT said that the decision referred to by 
Baron Rolin-Jaequemyns related only to Chapter II:  
" Procedure ", and not to Chapter 1 ,  which contained 
Article 31; moreover, even in the text at present in force, 
that article related both to advisory and contentious 
procedure. 

Baron ROLIN-JAEQUEMYNS, referring to the minutes 
of 1g.v.34 (see pp. 84-85), understood that the Court 
had decided that no mention was to be made of advisory 
opinions in any of the articles at present iinder discus- 
sion. .4t any rate, he was glad that his observation had 
led to this point being made clear, by eliciting this explana- 
tion from the President. 

1.~1.34.* 
Discussed as Article J I ,  

The PRESIDENT said that the Court had adopted this 
article (18.v. 34 l) in the form in which the Co-ordination 
Commission had submitted it after a first examination. 
Kow, in paragraph 5 of the text thus adopted, the Co-ordina- 
tion Commission proposed to add the words " of the Rules 
of Court " after " Article 2 ", in order to avoid any rnisun- 

* D 2, A. 3. p. 56. 
* *  Ibid., pp. 141-142. 
l See above. 
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derstanding which might result from the fact that, in 
paragraph 7, Article 57 " of the Statute " was mentioned. 

I . v I . ~ ~ . *  
Discussed as Article 31. 

The PRESIDENT asked the members of the Court to 
refer to the printed text of the existing Article 31 of the 
Rules. The sixth paragraph was worded as follouis, in 
the French text: " . . . les procès-verbaux de ces séances 
se borneltt à mentiolzner l'objet des débats . . .". The English 
text said: " . . . such minutes, which are to be considered 
as confidential, shaII record . . . ". The words underlined 
in the English text did not appear in the French version. 

He asked the Court to decide either to omit these words 
i ~ i  the English or to add correspondlng words in the French 
text. 

M. ADATCI thought it would be better ta  add the words 
in the French text. 

M. FROMAGEOT agreed with M. Adatci. The Erench 
text of paragraph 6 of that article might be worded as 
follows: " L e s  procès-verbaax de ces séances, qui doivent 
être tenus pour confidentiels. . . ." 

The PRESIDENT noted that the Court was in favour of 
this proposal. 

3.1V.35 .** 
Discussed as Article J I .  

M. ANZILOTTI observed that paragraph 8 was not 
clear; the dividing line between that paragraph and 
paragraph I was not dehed.  

The PRESIDENT explained that the first paragraph 
referred to deliberation upon the final decision of a case, 
whereas parapaph 8 covered any other decisions taken 
by the Court in regard to a case pending before it. 

M. ANZILOTTI thought that the word " decision " in 
paragraph I had a much wider meaning than that indi- 
cated by the President. 

Jonkheer VAN EYSINGA suggested that it would be possible 
to re-embody the substance of paragraph 8 in paragraph I, 
sirnply by attributing to the word " decision " the mean- 
ing suggested by M. Anzilotti, and paragrayh 8 might be 
deleted. 

Baron ROLIN-JAEQUEMYNS thought that, in order to 
mâke the meaning clearer, they might add to paragraph I 
the words: " as aIso upon any, question connected there- 
with ", and delete paragraph 8. 

The PRESIDENT observed that that might compel the 
Court, under paragraph 3, to call upon each judge present 
at the deliberation to state his opinion together with his 
reasons, even in regard to  a very simple question-that 
was a difficulty which the Drafting Committee had sought 
to avoid. 

Jonkheer VAN EYSINGA asked why the expression " sub- 
jcct to a contrary decision by the Court " l appeared in 
paragraph 9 and not in paragraph 8. 

The REGISTRAR explained that these words had been 
deleted from paragraph 8 in consequence of an obser- 
vation made by M. Fromageot in the Drafting Committee. 

D 2. A. 3, pp. 154-155. 
**  Ibid.,  pp. 425-427. 
' These words appeared in paragraph 8 in the text adopted in 

1934. The Drafting Committee subsequently deleted them in para- 
graph 8 and inserted them in paragraph g .  
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M. Fromageot had probably been influenced by the ides 
-which was in accordance with the explanations given in 
the Co-ordination Commission's report on the text of the 
art.icle proposed L t h a t  paragraph I of Article 31 referred 
to the deliberation upon cases ready for hearing, whereas 
paragraph 8 referred to decisions which the Court might 
have to take in regard to cases in the list, but not yet ready 
for hearing; that was why M.' Fromageot had considered 
that, in the latter case, it was impossible to deviate from 
the Court's ordinary procedure. 

M. URRUT~A submitted some suggestions for considera- - - 

tiori at the second reatling. 
He thought paragraph I of Article 31 might be drafted 

as follows: 

" r .  The Court shall sit in private to deliberate 
and ndjudicate upon any case or upon any advisory 
opinion." 

In paragraph 5 ,  whii:h repeated the terms of the existing 
Rules, M. Urrutia did not understand the meaning of 
the expression: " les cofzclusions ado$fées . . . détermingnt 
la décision de la Couv " (the decision of the Court shall be 
based upon the conclt~sions adopted . . .). In his view, 
the  conclusions constituted the Court's decision. Simi- 
larly, M. Urrutia did not understand the meaning of the 
passage in the English text of this paragraph mnnhg: 
" the decision shaIl be hased upon the conclusions of the 
majority of the judges ". 

In order to make paragraph 8 of Article 31 clearer, 
Jonkheer VAN EYSINGA suggested the following: 

" The procedure laid down . . . any questions relat- 
ing to contentious cages or cases for advisory opinion 
other than those covered by . paragraph 1, thati is 
to Say to cases not yet ready for hearing." 

The PRESIDENT observed that that would result in 
lengthening tlie deliberation by making abstentions im- 
possible. 

Jonkheer VAN EYSINGA, to overcome this difficulty, 
proposed that the expression " subject to a contrary 
decision " should be added to paragraph 8. 

M. ANZILOTTI could not accept this last suggestion. 
r l  decision in regard to a request for interirn measures 
of protection wouId corne under paragraph 8 of Article JI, 
and, in his view, the Court could not modify its procedure 
in connection with questions of that kind. 

The REGISTRAR said that paragraph I traced its origin 
to the following proposa1 of the Second Committee: 
" The deliberations of the Court, under Article 54 of the 
Statiite, shall take place in private." The terms used 
11y the Second Comniittee clearly showed that para- 
graph I of Article 31 referred to the deliberation upon 
a. case which was not only ready, but actually had been 
heard. 

The PRESIDENT wondered whether it wouId not be better 
to revert to the text adopted by the Court: for paragraph 8 
on June ~ s t ,  1934; that text covered the sarne ground and 
began with the words: " Subject to a contrary decision by 
the Court 2 ". Personally, he doubted whether the distinc- 
tiori drawn between deliberation on a case whicli was ready 
and that on a case which was not ready for hearing was 
a soiind one. 

RI. ANZILOTTI, in view of the difficulties resulting from 

l D 2, A. 3, p. 865, column 2 .  

See pp. 75-76, meeting of r8.v.34. 

the employment of the word " decision " in paragraph 1, 
suggested the fallowing text for tkis paragraph: 

"The Court shall sit in private to de~ibeiate upon 
any case or upon any advisory opinion." 

If this text were adopted, paragraph 8 could be deleted. 
The PRESIDENT observed that, a t  the Court's discussions 

in May 1934 (cf. minutes of May r7th, 1934 l) ,  this first 
paragraph had always been regarded as relating only to the 
final decision of the Court upon a case. 

The President proposed that the Court should adopt 
Article 31 as submitted by the Drafting Cornmittee, reserv- 
ing paragraph 8. 

M. SCH~CKINC observed tha;t paragraph 8 was subsidiary 
t o  paragraph I. 

Baron ROLIN-JAEQUEMYNS was anxious that paragraph 3 
of Article 31 should also be resemed. 

That being so, the PRESIDENT proposed that the discus- 
sion of Article 31 shauld be postponed to a meeting at which 
M. Fromageot could be present. 

M. FROF~IACEOT explained that the Drafting Committee, 
.to whom ArticIe 31 had been referred, proposed to omit 
paragraph 8 of the Drafting Cornmittee's original text and 
to alter paragraph I to  read as follows: 

" I. The Court shail sit in private to deliberate 
upon disputes which are submitted to it and upon 
advisory opinions which it is asked to give." 

\ 

The first paragraph, as thus ïvorded, would cover deli- 
berations on all questions relating to contentious and advi- 
sory cases, and not only deliberations on the judgrnents and 
opinions themselves. The paragraph which had been 
intended to deal with deliberations on questions not exclu- 
sively concerned with judgments and advisory opinions 
would thus become superfluous. 

He added that, in the paragraph which had become para- 
graph 8 (the former paragraph g), the Drafting Committee 
proposed to omit the reference to paragraph 6;  for, in prac- 
tice, detailed minutes of administrative meetings were 
always drawn up. 

M. URRUTIA suggested that the first line of paragraph I 
should be made to read: " the Court shall . . . deliberate 
and decide upon . . .". Nowhere in any of the articles 
framed by the Drafting Committee was it laid down that 
the judgrnent was drawn up after deliberation by the full 
Court, as was prescribed in Article 86 in the case of advisory 
opinions; there was a gap in the Rules in regard to that 
point. 

.The PRESIDENT explained that, in the case of judgments, 
this rule followed from the terms of the Statute; and the 
principle adopted had been not to repeat anything in the 
Rules which was already said in the Statute. 

The REGISTRAR said that the rule in question was to be 
found in Article zj of the Statute, which laid down that 
" the fuii Court shall sit except when it is expressly provided 
otherwise ". The provision that now appeared in the first 
paragraph of Article 86 of the draft was the result of a long 
discussion which took pIace in 1922 on the question 
whether that article aiso applied to advisory procedure. 

* D 2, A. 3r P P  454-455 and 459. 
P. 74. 

a See above (meeting of 3.1v.35). 
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M. URRUTIA said he would not press his proposal. 
The further discussion of Article 31 was postponed until 

the text proposed by the Drafting Committee should have 
been distributed. 

(Same meeting.) 

Discztssed as Article 31. - Fivst Reading. 
The PRESIDENT asked the Court to vote on the new text 

subrnitted by the Ilrafting Committee for Article 31 (see 
above). 

The Court unaninlously adopted this text. 
The PRESIDENT put to  the vote the proposal t o  omit 

paragraph 8 of Article 31.. 
The Court unanimously approved of the oniission of that 

paragraph. 
The PRESIDEKT noted that the Court approved of the 

omission of the reference to paragraph 6 in paragraph 8 
(former paxagraph 9). 

He noted that Article 31 was adopted, as thus amended, 
in first reading with the following text: 

" I. The Court shall sit in private to deliberate 
upon disputes wkich are submitted to it  and upon 
Advisory Opinions which it is asked to give. 

" 2. During the deliberations referred to in the 
yreceding paragraph, only persons authorised to  take 
part lherein and the Registrar, or, in his absence, the 
Deputy-Registrar, shall be present. No other person 
shall be adniitted except by virtue of a special decision 
taken by the Coiirt, based on exceptional circumstances. 

" 3. Every judge who is present at the deliberations 
shall state his opinion together with the reasons on 
which it is based. 

" 4. Any judge may request that a question which 
is to  be voted upon shall he drawn up in precise terms 
in both the officia1 languages and distributed to the 
Court. A request to  this effect shall be complied with. 

" 5. The decision of the Court shall be based upon 
the conclusions adopted after final discussion by a 
majority of the judges voting in an order inverse to  
the order of precedence established by ArticIe z of the 
present Rulcs. 

" 6. No detailed minutes shall be prepared of the 
private meetings of the Court for deliberation upon 
jndgments or advisory opinions; the minutes of these 
meetings are to be considered as confidential and shail 
record only the subject of the debates, the votes taken, 
the names of those voting for and against a motion and 
statements expressly made for insertion in the minutes. 

" 7. After the final vote taken on a judgment or 
advisory opinion, any judge who desires to set forth 
his individual opinion must do so in accordance wjth 
Article 57 of the Statute. 

" 8. Unless otherwise decided by the Court, para- 
graphç 2 ,  4 and 5 of this article shall apply to pnvate 
deliberations by the Court ripon any administrative 
matter." 

17.11.36.* 
Disczlssed as Article 31. - Second Reading. 

M. ANZILOTTI asked whether the heading " Delibera- 
tions " (before Article 31) had been omitted, as might 
appear from the text circulated by the Presidcnt l. 

* D 2, A.  3, PP. 566-573. ' Ibid. ,  Annex r ,  p. 974. 

The PRESIDENT said that that was so: the word " déli- 
b i ~ é  " in the French text was, i t  seemed, a technical term, 
applying rather to discussions between the judges in regard 
to a judgment or an opinion, and would hardly be in place 
in this connection. As a consequence, the title at the head 
of the (new) ArticIe 25 " Sessions " had aIso been deleted. 

Jonkheer VAN EYSINGA pointed out that the omission 
of the last-mentioned heading would have been necessary 
in any case, as a result of the coming into force of the 
revised Statute. 

The PRESIDBNT observed that, in connection with Ar- 
ticle 3r of the Rules, the Court would have tu esamine 
a question raised by the Vice-President and by hl. Urrutia 
in 1935, which had been reserved, at that time, for the 
second reading : the question was the possible introduction, 
in the first paragraph of that article, of the expression: 
" The Court shall sit in private to deliberate, and to decide 
upon disputes . . .", in order to  show that the adoption 
of a draft judgment a t  a private sitting was to be regarded 
as  actually fixing the decision of the Court. 

M. URRUTIA pointed out that, according to Article 55 
of the Statute, the Court's decisions werc taken by a majority 
of the judges present; according to Article 56, the judgrnent 
had to  contain the names of the judges who had taken part 
in the decision; Article 57 laid down that individual opinions 
might be subjoined to the judgments; according to Article 58, 
the judgment, signed by the President and the Registrar, 
had to  be read in open Court, due notice having been given 
to the Agents; I t  foilowed, in hl. Urrutia's opinion, that, 
according to the Statute, the judgment already existed, as 
such, before it  was read in open Court; in his opinion, the 
reading in open Court was a special formality, designed 
to convey the judgment officially to  the knowledge of the 
parties to  the suit. 111 the same way, Article 31 of the 
Rules laid down that the Court took its decision when sitting 
in private; its publication did not take pIace tiII afterwards. 
Similarly, in the clauses referring to advisory opinions, it 
was clear that the opinion was adopted by the Court sitting 
in private, and that it was aftenvards read in open Court. 

I n  practice, however, the Court had considered that a 
judgment was made at the public sitting a t  which it  was 
read, and that, in consequence, the composition of the 
majority depended upon the number of judges who were 
present at that sitting. It might accordingly happen, if 
some of the judges who had voted on the judgment were 
absent from the public sitting, that the sençe of the majority 
would shift. 

For his part, M. Urrutia would like to  see it laid down 
that the judgment was made a t  the meeting of the Court 
at  which the decision was taken, and that the public sitting 
for the reading of the judgment was only a formality. In 
that case, provided that there was a quorum, it would not 
be necessary that the same judges who took part in the 
voting should be on the Rench when the judgment was 
read. This method would, incidentally, put an end to the 
practice according to which, if a judge who had taken part 
in the deliberations was not present when the judgment 
was read in open Court, his vote was not taken into con- 
sideration. 

In order to  attain this result, it would be necessary to 
change the wording of Article 31 in the manner that 
M. Urrutia had suggested; it would also be necessary to 
make some slight changes in the form of the judgments. 

See p. 315  (meeting of zz.11.35). p. 350 (meeting of 7.r11.35). 
pp. 76-77 (meeting of 3. iv.35) .  

a P. 318 (meeting of 23.11.35). 



IV[. Urrutia added that judgmcnts made in the manner 
that  he had suggested would nnot be secret judgme'ntç, 
but simply judgments which, until they were published, 
would 'lot yet be binding upon the parties. 

M. GUERRERO, Vice-President, recalled that Iast year l 
he had instanced the possibility of a final vote on :the 
judgment having been adopted, when the Court was sitting 
in private, by a very small majority, and then, owing to 
the alteration of a vote, or sirnply to  a judge's absence 
through ill-health, of the jüdgment having to be reversed 
a t  the time of the public sitting. This would lead to 
the consequence, inter alin, that the dissenting opinions 
wouId have to be subinitted, not by the judge<who yere 
in the minority when the vote was taken by the Court 
sitting in private, but by the other judges. It was necessary 
to  ensure that such a situation could nnt arisc. 

On the other hand, the system proposed by M. Urrutia 
would reverse the practice which had been followed during 
the fifteen years that the Court had beeii at  work, a practice 
wliich was morcover in Iine with that followed by most 
national courts. The best solution would therefore appear 
to be to give the judgrnent the date of its reading in open 
Court, but to specify in the judgment itself the date on wwch 
the final decision was taken by the Court sitting in privpte 
and the names of the judges who took part- in the vote. 
It would indeed be unjust to  disregard the vote of a judge 
who had taken part in the whole of the deliberations and 
in the final voting, merely because he had not been able to 
attend the public sittirig for the reading of the judgment. 
Of course, there must be a quorum of judges on that occasïon, 
for if not there would be no sitting. 

was an-extension of the principle of publicity of judgrnents 
to advisory opinions, and a recognition of the principle 
that the Court could not deliver secret opinions. 

The system advocated by M. Urrutia rnight well be 
suitable in arbitration cases, but it was not compatible 
with the fundamental principles of a Court of Justice. 
The Court, being a judicial institution, could not deliver 
secret judgments or opinions, for publicity was an essential 
condition of its existence. 

For the same reasons, M. Negulesco could not agree 
with the opinion of the Vice-President, M. Guerrero, whose 
system was closely akin to  that of M. Urrutia. 

hl. URRUTIA said he was not making any proposal, but 
he thought that in any case the revised Rules would have 
to Iay down uniform provisions for judgments and opinions. 
In his view, the clauses relating to  advisory opinions were 
in line with the ideas which he had just stated. Thus, 
according to Article 86 of the revised RuIes adopted in 
first reading l, the authorities mentioned i n  that article 
were summoned to attend a t  the giving of the opinion - i.e. 
a t  the reading of an opinion which was already in existence. 

M. FROMAGEOT, desiring ta  meet the Vice-President's 
opinion, suggested the following solution : the terms of 
the judgment would be definitively fixed, so far  as the 
Court was concerned, in private session, fouowing the 
deliberations, and in accordance with the conclusions 
reached by the majority of the judges; but, so far as the 
parties were concerned, this decision would not exist until 
it had been read in open Court. If that were acckpted, 
i t  would be quite possible to make Article 31 of the Rules 
read: " The Court shalI sit in private to deliberate and 

M. NEGULESCO could not agree to  the system proposed decide. . . ." 
by RI. Urrutia, for its ef'fect would really be that the Court's On the other hand, in paragraph 5 of Article 31 of the 
judgment was delivered at the meeting at which the decision Rules, instead of saying " the decision of the Court shall 
was taken, that the reading in open Court was a mère be based u p o n  the conclusions . . .", it might be said 
formality, and that the Court might be differently cornposed ". . . is  constituted by the conclusions ". 
when the judgment was read. Such a systern, in spite This plan would obviate the objection which was pointed 
of M. Urrutia's valuable arguments, would be in conflict out bv M. Guerrero. and which was a very real one. 
both with the practice tif thecourt  and with the proviçigns 
of the Statute. When Article 58 of the Statute laid down 
that the judgment rnust be read in open Court, i t  made 
l~ublicity the essential condition of the existence of the 
judgment. Until the judgment had been read, the Court 
was-held to be engagèd in deliberating, so that every judge 
was free to change his opinion, if he found that he had been 
inistaken. Othenvise, if an opposite system were adoptéd, 
the judges would have thcir hands tied after the decision 
liad been taken by the Court sitting in private, and they 
would be forced to announce to  the parties in open Court 
findings which they knew to be erroneous. Such a systèm 
~vouldcompeI judges to give judgment against their con- 
scientious convictions. 

If the judgment came ipto being as from the monient 
~vheri the Court took its decision sitting in private, it must 
then becorne binding upon the parties, in accordance with 
Article 59 of the, Statute; the result would be to admit 
the existence of secret judgments, but that would be con- 
trary to  the spirit and letter of the Statute. I t  could not 
1.ie held that the judgment existed for the judges, but that 
i t  did not exist for the parties, for such a system could find 
no justification in any clause of the Court's Statute. 

The new clause in ArticIe 67 of the Statute, prescribing 
that the Court's opinions were to  be read in open Court, 

See p. 315 (meeting of 22.11.35) and p. 350 (meeting of 7.111.35). 
* Cf. Article 74, paragraph 1, of the 1931 Rules (revised Statute, 

Article 67). 

M. GUERRERO, Vice-President, thought that, if the 
judgment were regarded as definitive from the time at which 
the Court took its final vote at its private sitting, al1 the 
difficulties would be elirninated. For example, if nine 
judges had taken part in the voting, and if one of them 
were unable to  attend the public sitting for the reading 
of the judgrnent, he might, on that occasion, be replaced 
by another judge who had not taken part in the deliberations; 
the name of the latter judge would not, of course, appear 
in the list of judges present at the head of the judgment; 
the list would contain, instead, the name of the judge who 
had voted but had not been able to be present a t  the sitting. 
The judgment might bear the date either of the public 
sitting or of the final vote taken by the Court, sitting in 
private. 

M. ANZILOTTI could not agree to the intermediate pro- 
posa1 of the Vice-President, which M. Fromageot had 
supported, because it  seemed scarcely in line with the 
principles of the Statute. 

To begin with, M. Anzilotti considered that the Court 
should discontinue the present practice of stating that a 
judge had taken part in the deliberations but had been 
prevented from attending the public sitting a t  which the 
judgment was read, for there was no foundation for such 
a practice. That was; however, a separate question. 

1 Cf. Article 74, paragraph 1,  of the 1931 Rules (Article 67  of the 
revised Statute). s 



Article 30 

In regard to the real problern, the idea of the Vice-President 
and M. Fromageot seemed to be that, so far as the Court 
was concerned, the judgment came into being at the moment 
when it was finally accepted a t  the Court's private meeting, 
so that the Court was then hound by it, and could no longer 
alter it.  His own view, on the other hand, was that it Ras 
important to preserve the liberty of the Court to reconsider 
its findings, up to the very last moment, if it considered 
that an error had been made. I t  would be an almost 
intolerable position for the judges if they found that a 
mistake had been made, and that they were precluded from 
correcting it, although the judgment had not yet become 
binding upon the parties. 

If the question were regarded in the light of the clauses 
relating to individual opinions, it would be seen that the 
practice of dissenting opinions could not be reconciled with 
a system which rendered the judgment binding as from the 
time when the decision was taken in pnvate session. Having 
regard to the provisions of the Statute, the only practical 
rule, in M. Anzilotti's opinion, would be that the judgrnent 
should not become binding, even upon the Court, until it 
had been read at the public sitting. 

Baron ROLIN-JAEQUEMYNS thought that M. Anzilotti's 
scruples were fully justified: the Court, he said, was not 
bound until the last moment by a decision that it had 
takeii in private. It was only bound by the judgment 
which i t  delivered in public. That condition was essen- 
tial for the Court's judgments. 

M. FRO~IAGEOT having asked what solution could be 
found, under that system, for the difficulty caused by the 
possible absence of a judge, if his absence shifted the 
majority, Baron ROLIN-JAEQUEMYNS answered that, if a 
judgment were adopted by so small a majority that the 
absence of a judge might alter it, the Court would be well 
advised to resume its deliberations. 

Jonkheer VAN EYSINGA said that it was beyond doubt 
that, in this question, the Statute rnaintained the rule 
of ordinary law and intended that the judgment should 
be read in open Court. Moreover, in ArticIe 67 of the 
revised Statute (". . . The Court shall deliver its advis- 
ory opinions in open Court . . ."), it had been made clear 
that, in this respect, advisory opinions would be governed 
by the same rule as judgrnents. But the fact that the 
judges were free . tiU the very last moment-+ven after 
the vote on the second reading-to modify their opinion, 
did not mean that it was expedient that they should do 
so. For that reason, in the interests of the efficient working 
of the Court, the interval between the final vote at  the 
pnvate meeting and the reading of the judgrnent in open 
Court must be reduced as much as possible. That indeed 
was what the Court endeavoured to do. As regards the 
embarrassing contingencies which had been suggested, he 
thought that the best course would be to leave their solution 
to the wisdom of the Court when a case actually arose. 

Count R o s - r w o ~ o w s ~ ~  supported the arguments used 
by M. Fromageot, M. Urrutia and the Vice-President. The 
present practice waç based on the fiction that the h a 1  vote 
was taken at the public sitting, which was endawed with 
an importance that i t  did not pssess. 

If the Court fashioned its Rules in accordance with 
realities, it would always be the last private meeting devoted 
to a given case which would be regarded as decisive. That 
idea was expressed in paragraph 5 of Article 31, which uTas 
the essentiaI provision: it was at the " final discussion " 
that the Court's decision was taken. It was the final 
discussion which revealed the definitive position of al1 the 

judges; if, after the second reading, a member of the Court 
should discover that he had made a mistake, it would be 
possible to hold a third reading, and so on. There seemed 
no rcason why the reading in open Court should not he 
pos tponed. 

M. GWERRERO, Vice-President, replying to M. Anzilotti 
and Baron Rolin-Jaequemyns, said that if, after the voting 
a t  the private sitting, a judge found that he had made 
a mistake, there waç still time for him to inform the President 
of this circumstance and to ask for a private meeting 
to be convened and for a new vote to be taken. I t  would 
only be after the latter vote that the judgment would be 
definitively fixed. 

The PRESIDENT asked M. Urrutia what was the airn of 
the alteration he proposed. Was it intended to enable a 
judge who had taken part in the final vote to leave the 
Bench before the judgment was read ? 

M. URRUTIA explained that he had raised the point 
solely as a question of principle. He desired that the 
Rules should conforin to what, in his view, was laid down 
in the Statute. 

Whatever conclusion the Court might corne to on this 
point, he was glad that he had raised it because, even if 
his ideas were not adopted, there wouId be a record of 
thern in the minutes, in case the Court, at some subse- 
quent date, should wish to change its attitude. 

M. A N Z I L O ~ I  suggested that, as MM. Guerrero and 
Urrutia were disposed to admit that the Court might 
reconsider a judgment which had been adopted in second 
reading, it seemed to be agreed that a judgment thus adopted 
was not yet definitive. 

M. FROMAGEOT thought that the question to be settled 
was really at what time the majority which adopted the 
judgment  vas constituted: whether at  the pivate meeting 
or a t  the public sitting. His own view was that the majority 
was constituted at the private meeting. The question of 
the moment a t  which the discussion must be regarded as 
final was entircly different; that was a question of fact. 

M. AN~ILOTT~ pointed out that, if this view were accepted, 
it could not be known whether the decision was or was not 
final until the public sitting. I t  was, consequently, the majo- 
rity at  the public sitting which was decisive. 

MM. FROMAGEOT and URRUTIA observecl that no decision 
was ever taken at the public sitting, since there was no 
voting on that occasion. 

M. ANZILOTTI said he could understand the view-while 
not accepting it-that the judgment became definitive after 

, the second reading. But he could not understand the 
contention that it was the final discussion that was decisive, 
though the question when that discussion took place was 
undecided. 

The PRESIDENT agreed with Count, Rostworowski that 
any fictitious element should be eliminated. Nevertheless, 
it was rather difficult, in view of the terms of the Statute, 
to  get rid of it altogether, seeing that Article 54 of that 
instrument obliged the judges to withdraw to consider their 
j u d p e n t  in private, when the hearing was closed. For, 
according to the Statute, and apart from al1 theoretical 
considerations, it was in fact at  the end of the private 
deliberations that the judges adopted their decision. On 
the other hand, the Statute laid down that the decision had 
to be delivered in public, and i t  was at  the moment of its 
delivery that the obligations of the parties came into being. 
I t  was therefore inevitable that there should be an interval 



of time between the i~doption of the final decision at  .the 
private sitting and the delivery of the judgment in open 
Court. 

However, since hl.  Urriitia had only raised the point as 
a question of principle, the President thought tfiat the Court 
could obviate any difficulty by means of its practice,: it 
wouId suffice to hold a very short meeting, just before the 
judges went into thc Hall of Justice for the delivery of the 
judgment; a t  this meeting the President would take a vote 
on the text already printed. The judginent could be signed 
by the President after that vote, which wouldconstitute the 
final adoption of the judgment. This course seemed pre- 
ferable to a modification of the Rules. 

M. GUERRERO, Vice-President, feared that the President's 
suggestion would not c:ompletely solve the difficulty, for it 
did not abolish the interval between, on the one hand, the 
private meeting at which the Court, in fact, took the decision 
that brought the judgment into existence and fixed the date 
of the piihlic sitting, and, on the other hand, the public 
sitting itself. But perhaps it would suffice to take some 
çteps to put an end to the anomaly by which a judge who 
had taken part in the whole proceedings and in the final 
decision had to be toId that his vote would be disregarded 
because he had not bet:n able to attend the delivery of the 
judgment. 

The REG~STRAR ohserved that the length of time between 
the final decision and the public sitting for the delivery 
of judgment .was governed by two circu~nstances: the 
printing of the judgment and the necessity for summoning 
the agents. 

In the Registrar's view, there were three ways of reducing 
this interval-which appeared to be the cliief cause of the 
difficulty-to very small dimensions. The first method 
would be to read in public, not the printed text, but the last 
roneographed text of the judgrnent. If this rnethod were 
i~dopted, the final discussion might be held in the morning, 
and the judgment couId be read in the afternoon of the 
same day. The second method would be to hold the final 
tiiscussion on the definitive proof sheets of the printed 
{:dition of the judgment, after which it would only remain'to 
print off additional copies. In this may, the judgment 
iniglit be adopted at an afternoon meeting and read in open 
Court on the following rnorning. A third practical course 
would be on the lines suggested by the President, namely,,to 
liold a private meeting for the final vote immediately 
liefore the public sitting for the delivery of the judgmeit; 
but, in the Kegistrar's view, it would be necessary to specify 
in the Rules (Article 31, paragraph 5 )  that the final discus: 
sion would take place at a private meeting which would 
precede the public sitting convened in.pursuance of Article 58 
of the Statute. ' 

The Registrar said he had purposely not touched on the 
presence of the agents, because they were bound to hold 
themselves at the Comt's disposal, and could, in conse- 
quence, always be surnrnoned at  sufficient notice to ensure 
that they would be present in Court at the appointed tirnc. 

M. FROMAGEOT, referring to the President's suggestion, 
remarked that, if the Court met in private immediateIy 
before the public sitting, the private meeting would con- 
stitute the conclusion of the deliberations. 

Count ROSTWOROW~KI observed that the Court had 
decided that its orders should bear the date of the Court's 
decision, and not that of the day on which i t  was read in 
open Court. I True, it was announced that the order would 

l See C 17-11. pp. I I ,  : t a ;  C. 53, pp. 189. 199; C. 77, p. 167. 

be published later on, but the Presidcnt had imrnediately 
informed the agents of its operative portion. 

M. ANZILOTTI observed that the agents were thus already 
acquainted with the purport of the order, whereas, with 
the method proposed by M. Urrutia for judgments, there 
would be a period during which the judgment would be 
definitive, but would not be known tu the parties; he also 
emphasised the difference in the respective importance of 
judgments and of orders. 

M. URRUTIA thought it should be possible to remedy 
this difficulty by adopting his proposa1 to word the first 
sentence of Article 31: " The Court shall sit in private to 
deliberate and decide . . . ", and by laying down, in the 
article concerning judgments, that the date of a judgment 
was that of the Court's final decision in private session. 

The PRESIDENT pointed out, on the other hand, the 
objections to giving an impression that the Court was 
adopting a new method, which differed, rnoreover, from that 
followed by national Courts of justice. 

M. URRUTIA asked the President to put to the vote his 
proposal to word Article 31 as follows: " The Court shall 
sit in private to deliberate and decide . . .". 

M. GUERRERO, Vice-President, supported this proposa1 
and considered that the present practice was not in line 
with Article 54 of the Statute, which laid down that the 
Court's deliberations were, and remained, secret. For, if it 
were held that the judgment became definitive at the public 
sitting for its delivery, that would mean that part of the 
deliberations took place in open Court-seeing that the final 
vote was the culniinating act of the deliberations. 

The PRESIDENT asked the Court to decide upon the 
following question : 

" Does the Court desire to add the words ' and 
decide ' after the word ' deliberate ' in the first line 
of paragraph I of Article 31 ? " 

Baron RoLIN- J A E ~ U E M Y N S  çaid that he would haSe voted 
for this addition if the words " and decide " had been pro- 
posed without a commentary. Rut, as it was, he must 
vote against it . 

M. URRUTKA said he gathered that, generally speaking, his 
opinion did not appear to be shared by the Court and that 
he therefore withdrew his proposal. 

M. GUERRERO, Vice-President, said he would submit 
M. Urrutia's proposa1 on his own behalf. 

The PRESIDENT asked the Court to vote on the question 
which he had just read. 

Ry six votes to four, the Court rejected the proposal. 
The PRESIDENT declared that, as no other observation had 

been presented, paragraph I was adopted without alteration. 

Article 31, Paragr'aph 2. 
The REGLSTRAR pointed out that an alteration must be 

made in the paragraph as a consequence of the amendment 
to Article 19 which the Court had ad0yted.l Instead of 
saying: " and the Registrar, or, in his absence, the Deputy- 
Registrar ", it would be necessary to Say, for instance: " or, 
as the case may be, the Deputy-Registrar or the officia1 
apyointed to replace hirn ". 

Jonkheer VAN EYSINGA supported this suggestion. 
The PRESIDENT proposed to Say: " the Registrar, or, in 

his absence, his substitute ". 
1 See p. 44. 



SZ Articles 30, 31 

1 

. Jonkheer VAN EYSINGA preerred the expression " as the Article 31, Pu~ugra#h 8. 
case may be which had alreadJ' been emp'oyed in The PRESIDENT declared that paragrapli 8 was adopted. 
Article 23. In consequence, the whole of Article 31, amended as 

The PRESIDENT noted that the proposa1 to draft the mentioned above, waç adopted in reading. 
passage in question: " and the Registrar, or his substitute, 
as the caçe may be ", had encountered no objection, and 4.111.36. 
that the paragraph was adopted with this alteration. See under Article 84, p. 349, for reference to Article 31 

(Article 30 of RuIes of 11.111.36) during discussion of Article 84. 
Article 31, Paragraph 3. 

The PRESIDENT observed that, as no observation had 
been offered, this paragraph was adopted as it stood. 

Article 31, Paragrnplb 4 .  

The PRESIDENT dcclared that paragraph 4 was adopted 
without amendment. 

Article jr, PnragruPh 5 .  

Jonkheer VAN EYSINGA pointed out that in Article 2 the 
word " préséance " (precedence) had been e1iminated.l 

The PRESIDENT suggested that the words " of prece- 
dence " were superfluous in this case, and might be simply 
omitted. 

As there was no opposition, the PRESIDENT declared that 
the words " of precedence " were omitted, and that para- 
graph 5 was adopted as thus amended. 

Article 31, ParagraPh 6 .  

The PRESIDEKT declared that paragraph 6 was adopted. 

Article 31, ParagraPh 7 .  
The PRESIDENT declared that, as no observation had 

been offered, paragraph 7 was adopted. 

I I . I I I . ~ ~ . *  
Final Adoption as -4rticle 30. 

, 

There were no changes either in the French or the English 
texts of paragraph r .  

In the second paragraph of the French text, the Drafting 
Committee propoçed at the end of the paragraph to delete 
the wurds " motivée $ar des circonstances excefi.tionne1le.s" 
(based on exceptional circumstances). The Committee 
thought that this phrase added nothing and that the Court 
should not unnecessarilv tie its hands. The Committee also 
thought that the word; " le cas échéant " (as the caçe may 
be), in the same paragraph, were superfluous, and proposed 
their deletion. 

This was agreed to. 
In paragraph 3, the Cornmittee proposed no change. 
In paragraph 4, it suggested no change in the French, 

but in the English text proposed to Say " Eflect shall be 
given to any such request ", instead of " A request to this 
effect shall be complied with ". The former wording was 
nearer to the French text. 

This was agreed to. 
There were no changes in paragraphs 5 ,  6 and 7. 
Article 30, as a whole, was finally adopted, paragraphs .z 

and 4 being amended as indicated above. 

ARTICLE 31 (ArticEe 32, old Rules). 

RULES OF PROCEDURE PROPOSED BY THE PARTIES TO A CASE 

19 .v.34.* Advisory Procedure. 
Disczkssed as Article 32. hl. ANZILOTTI said that, on coming'to Article 32, they 

found themselves, for the first time, in presence of a text 
The PRESIDEKT invited the Court to discuss Article 32, which definitely attempted to cover both contentious and 

as gioen in the Co-ordination Commission's report, in the advisory procedure. Woiild it not be better, in order to 
foLlowina form : proceed more rapidly, to put this attempt on one side, - 

" The Court, or, if it is not sitting, the President, 
may apply the rules contained in this chapter, with 
such modifications as they may see fit, having regard 
to the  particular circumstances of each case, and 
provided that the said modifications are jointly proposed 
by the parties or interested Governments." 

for the time beinc and to consider the textonly in so far as 
it was concerned with contentious procedure; it would still 
be open to thern later on, when they came to discuss advisory 
procedure, to see what steps were needed in order to regulate 
it: for he regarded it as settled that the Court would have to 
deal with advisory procedure. The question whether it 
should be dealt with by provisions covering both kinds of 

. M. URRUTIA suggested that, instead aflsaying: ". . . the procedure, or by separaté provisions for each kind, was a 
President rnay apply . . .", the text should read: ". . . the matter that had better be reserved. In regard to that 
President shall apply . . ."; for, in this case, the President point, M. Anzilotti observed that the Statute had not 
was bound to ~ D D ~ V  the rules in auestion. dealt with advisory procedure, and that its terms were 

A -  d 

Count ROSTWOROWSKI thought that the text of this 
article sought to express two conflicting notions. On the 
one hand, it laid down that the Rules of Court had to be 
applied; on the other hand, it authorised the President, 
or the Court, to modify thern. The text might perhaps run: 
" The Court, or, if it is not sitting, the President, may, in 
applying the riiles contained in this chapter . . ." 

adapted only to contentious procedure. The adoption 
in the Rules of a terminology not in harmony with the 
Statute might give rise to serious difficulties of interpreta- 
tion. 

Turning to another aspect of the question, M. Anzilotti 
observed that Article 32, in the form which the Co-ordi- 
nation Commission had given it, differed from the existing 
text of the article owing to the introduction of words 

1 In the French text. See p. 7 
* D 2, A.  3, pp. 35-41. * D 2, A. 3, pp. 727-728. 



Article 31 

providing that no modification could be made except by 
agreement between the parties. He considered that the 
present text of ArticIe 32 was more flexible, for i t  seemed 
to allow the possibility of modifications being made by 
the Court, even if there were no agreement between the 
parties. Was it  wise, he asked, to  tie the Court's hands 
in this way ? Moreover,.in Article 33, paragraph 3, of the 
Co-ordination Commission's draft, it was only stipulated 
that the Court should take account so fur as possible of any 
agreement between the parties. 

The PRESIDENT said it  was quite true that the text 
liroposed by the Co-ordination Commission covered both 

. contentious and advisory procedure. I t  was also true 
that the present Statute did not deal with advisory pro- 
cedure. But i t  was triie, at  the same time, that the Co- 
ordination Commission, in preparing these texts, had not 
been able to leave the Court's practice out of consideration ; 
and, beginning with the very first occasion on which a case 
was submitted for an advisory opinion, the Court had, as a 
fact, applied the articles of its Rules with a certain elasticity. 

- M .  URRUTIA 'asked whether the wording of the Rules 
now in force had led to  any difficulties in practice. 

The PRESIDENT admitted that the Court had been able 
ti:, fulfil its duties with the present Rules. Nevertheless, 
si:veral members of the Court had considered that the gaps 
in the Rules should be filled; and this was one of the gaps. 

hi. URRUTIA recognised that this was so, but it seemed 
to him that, if there was disagreement among the membeks 
of the Court as to some of the changes proposed, and if 
tlicre was no urgent need of a change in regard to the 
points in question, it would be better to be content uith 
the present text. 

M. GUERRERO, Vice-President, pointed out that RI. 
Anzilotti's observation did not only affect Article 32;  it 
tciuched on a question which would arise repeatedly during 
the discussion. He agreed with M. Anzilotti that it would 
pcrhaps be wiser, in th(: section of the Rules now under 
examination, to deal only with contentious procedure, 
leaving it open to the Court, later on, to elaborate the 
section devoted to procedure in advisory cases. That 
cciurse wouId enable the Court to consider whether there 
were certain rules applicable to  contentious cases which 
it would be better not to apply in advisory cases. 

The PRESIDENT admitted that, in theory, it would bie 
ea.sy to divide the chapter dealing with procedure into 
two sections, the first of tvhich would appIy solely to  conten- 
tious and the second to advisory cases. But, in practice, 
that ~nethod would necessarily involve a vast arnount of 
repetition. 

But there was another consideration: in 1927, the Court 
had accepted the principle that, when an advisory opinion 
was asked for on a question ,relating to a11 existing dispute, 
the parties had a right to appoint judges ad hoc. The 

, Court had therefore admitted that, from one point of view, 
an advisory case may be 6f the same character as a co~iten- 
ticius case. The Fourth Cornmittee's report,' drawn up 
in 1933, was very largely governed by that idea. 
M. NEGULESCO pointed out that the Fourth Committee 

had already considered the idea, which M. Anzilotti, the 
Vice-President and hl. Urrutia had just put forward, of 
having a separate heading, under which advisory opinions . 
wciuld he dealt with. But the Co-ordination Commission 
had adopted a proposal of the President for the insertion, 
i ~ i  some of the clauses reIating to contentious procedure, of 
wcirds indicating that the said clauses should also be applied 

in advisory procedure. That had beeii the method adopted 
in Article 32 of the present draft. 

As Rapporteur to the Fourth Committee, M. Negulesco 
had agreed to this course when the point was discussed 
in the Co-ordination Commission. In adopting this atti- 
tude, he had been infiuenced by the discussions which 
took place, in 1926 and rgz7, on the proposa1 that led 
to the adoption of the clause constituting paragraph z 
of Article 71 of the present Rules; and also on the pro- 
posai, put forward iii 1926, that an article in the chapter 
of the RuIes dealing bvith advisorv procedure should contain 
a list of the rules relating to contentious procedure which 
would be applicable, by analogy, also to advisory procedure. 

M. Negulesco added that his attitude on this question 
was also due to  his desire to nlake it clear to the whole 
world that, when the Court delivered advisory opinions, 

. i t  was exercising a judicial function, and that advisory 
and contentious proceedings were on a equal footing. 

The PRESIDENT thought that the members of the Court 
would find it  easier to understand the system proposed 
if they would refer to Appendix 3 to the Co-ordination . 
Commission's report ; there they would find twelve articles 
which could be applicd without difficulty either to  conten- 
tious or to advisory procedure. The President made a 
detailed analysis of the articIes in question. 

M. URRUTIA pointed out that, in the revised Statute, 
a new chapter headed " Advisory Opinions " had been 
added. The inference was that it had been intended to 
separate procedure conierning advisory opinions from 
contentious procedure. I t  was no doubt with the same 
intention that Article 68 had been worded in such a way 
as to  enable the Court to be guided, in regulating advisory 
procedure, by the clauses relating to ordinary contentious 
procedure, without compelling it to  intermingIe the clauses 
relating to  these two categories of procedure. 

M. Urrutia further drew attention to  the Protocol for 
the accession of the United States of America to the Court. 
Was it  possible, he asked, for the Court to modify that 
Protocol, in which some of tbe articles of the present 
Rules -e.g., Articles 73 and 74-had been embodied by 
reference ? 

His concIusion was that it would be better, for the time 
being, to leave on one side questions relating to advisory 
procedure, and to deal only with contentious procedure. , 
No doubt, that would probably make it  necessary to repeat 
some of the rules; but in his view that was not a serious 
objection. 

Article 32 of Ihe RuEes. 

Count ROSTWOROWSKI thought it would be possible, 
without deciding _on the question of principle, to satisfy 
M. Anzilotti's objection to  the words " parties or interested 
Governments ", in Article 32, by replacing them, for example, 
by the word " agents " . 

Turning to another question, he observed that the main 
object of Article 32 was to confer certain powers on the 
Court, or, if it was not sitting, on the President. 

If one compared the proposed text of Article 32 with 
the present text, it would be seen that the powers which 
the existing text conferred upon the Court alone were now 
to be extended, if the Court was not sitting, to  the President 
also. Rut the effect of this extension had been to narrow 
the scope of the clause, which now no longer applied to 
" rules " but only to " modifications ". 

SimilarIy, in requiring the modifications to be " jointly 

See D 2, ;A. 3, p. 896 (Annex 6).  



proposed ", the new draft of Article 32 was less elastic than 
the existing text. 

Personally, Count Rostworowski would prefer that 
Article 32 should be left as it stood, without the addition 
extending the Presiden t's powers, and withoul the restriction 
of the scope of the article which resulted from that extension. 

The PRESIDENT did not think there was any difference 
between the old and the new wording, as regards the 
importance attached to agreement between the parties. 
In his view, Article 32, even in its present wording, did 
not authorise the Court to make any modification, except 
as a result of proposais submitted jointly by the parties. 
M. FRO~~AGEUT considered that the chief guarantee 

which the Rules of Court gave to the parties and to the 
Governments was that their provisions would invariably 
be applied, unIess the parties had agreed to  ask for some 
modification. Accordingly, Article 32 did not appear to 
him to give the Court power to apply, if it saw fit, any rules 
other than those set forth in the Rules of Court, unless the 
parties had asked it to do so. 

Nevertheless, the wording of the article was unsatis- 
factory. He would propose the following new draft : 

" The Rules contained under this heading shall 
not preclude the adoption by the Court of such special 
modifications as may be jointly proposed by the parties 
to the suit, and which the Court may consider appro- 
priate to the case and in the circumstances." 

That text would not, he believed, in any way rnodify 
the substance of what was said in the existing rule. 

On the other hand, the wording he proposed differed 
from that of the Co-ordination Commission in that it spoke 
of the " Court ", but not of the " President ". In truth, 
i t  appertained to the Court alone to decide whether there 
was occasion to depart from the provisions that it had laid 

'down in its Riiles, for the representativei of the parties were 
entitled to  have a reliable guarantee of the stability of the 
rules of procedure. 

M. SCHÜCKING said he had always understood Article 32 
as precIuding the Court from modifying the Rules, proprio 
rnotu; and he was surprised to learn that M. Anzilotti 
considered that Article 32 entitIed the Court to do so. If 
hl. Anzilotti was right, if. was, in M. Schücking's view, 

. important to amend the text proposed by the Commission. 
M. ANZILOTTI said that a distinction must be drawri 

between the rules which specialiy concerned the rights 
of the parties, and which the Court was, no doubt, not 
entitled to modify proprio mofu, and the rules which con- 
cerned the purely interna1 working of the Court-for 
instance, certain duties of the Registrar. 

The PRESIDENT said he must make a most categorical 
reservation in regard to the distinction which M. Anzilotti 
had just drawn. 

Recurring to the question of the method to be adopted 
in reguIating advisory procedure, the PRESIDENT pointed 
out that Jonkheer van Eysinga had given his opinion that, 
if this matter were to be regulated, it would be necessary 
for the Court to have separate rules for an advjçory opinion 
on a " question ", and on advisory cases relating to a 
" dispute ". 1 

If the Court shared that opinion, i t  wouId be neceçsary 

See above, and the CO-ordination- &rnmissionls report, D z ,  
A. 3,  p. 861. 

for the chapter on " Procedure " in the Rules to be arranged 
not under two headings, but under three, which would, 
rather complicate matters. 

Jonkheer VAN EYSINCA thought that a complicated set 
of Rules would be preferable tu a text which, thaugh sirnpler, 
disregarded the need for distinguishing between opinions 
an a " question " and opinions on a " dispute ". That did 
not, of course, preciude the possibility of saping, in a given 
article, that the same rules could be applied to different 
categories of procedure. 

M. URRUTIA observed that there a a s  a substantid change 
in the heading of the chapter which the Court was now 
considering. In the existing Rules, the heading ~ m s :  
" Contentious Procedure ", whereas, in the new text, the 
heading proposed was simply " Procedure ", so as to include 
both contentious and advisory procedure. The Court rnight 
therefore decide the question of principle by makiiig its 
choice between these two headings. - 

M. FROMAGEOT thought that the heading in question 
should be devoted entirely to contentious procedure, and 
that another heading shauld be devoted tu advisory pro- 
cedure, as was in fact now done. 

Personally, he was in favour of the method for regulating 
advisory procedure separatel];, which consisied in inserthg 
a reference in an article to the relevant articles relating to 
contentious procedure. He had no fears as to the danger 
of some articles being omitted in such an enumeration, 
which was held to be the objection to this method. l 

As regards the distinction that had been drawn between 
advisory opinions asked for concerning a dispute between 
two countnes-or on the occasion of such a dispute- 
and those asked for concerning a question of a general 
nature, M. Fromageot considered that there was no objection 
to inserting, in the heading relating to advisory opinions, 
an enumeration of the articles applicable to al1 advisory 
cases, and that there should further be a mention of the 
articles of contentious procedure which were applicable 
only when the opinion asked for concerned a " dispute ", 
and which would not be applicable when the opinion was 
asked for on a " question ". 

The text which he had submitted for Article 32 empIoyed 
the expression " parties to the suit " (" parties en cause "), 
becaüse it assumed that the prcsent heading would be 
devoted solely to conténtious procedure. However, it 
might be wiser to Say " parties concerned ", as was done 
in the existing article, because cases sometimes arose- 
e.g. in connection with Article 62 of the Statute--where 
a Government was concerned in the solution of a question 
without being really a party to the suit. 

M. GUERRERO, Vice-President, proposed that the question 
whether the rules should cover both categories of procedure 
or whether each category should be dealt with in a separate 
chapter should be put to the vote. His own view was that 
there ought to be two separate chapters. 

In regard to Jonkheer van Eysinga's distinction between 
opinions on a " question " and opinions on a " dispute ", 
he thought that the Court should be allowed al1 possible 
latitude. 

In regard to Article 32, the texls on which the Court 
would have to vote were: the text of the Co-ordination 
Comniission, the text of the existing Rules, and also the 
text proposed b~ M. Fromageot. Re himself was in favour 
of the last. 

See D 2. A.. pp. 184-198. 



The PRESIDENT proyiosed ' t o  word the question which 
the Court would vote uyon as follows: 

" Does the Court desire to maintain the system of 
regulating contentious and advisory cases under 
different. headings ? " 

By eleven votes to  one,. the Court answered the question 
in the affirmative. 

Arlicle 32 of the Rules, 
The PRESIDENT accordingIy invited the Court to  proceed 

to examine Article 32 as drafted by the Co-ordination Com- 
mission, Save that the words " parties or interested Govern- 
rnents " were to  be replaced by " parties concerned ";' this 
change followed from the vote just taken. He also drew 
attention to  M. Fromageot's draft, which was as follows: 

"The rules contitined under this heading shall not 
preclude the adoption by the Court of modifications 
which may be joiritly proposed,'by the parties con- 
cerned, and which the Court considers appropriate to  
the case and in the circumstances." 

M. ANZILOTTI asked whether M. Frornageot's draft pre- 
cluded the adoption of fresh rules. He pointed out that 
rules of procedure might be proposed in a special agreement 
which were not modifications of the existing rules but special 
rules for the particular case. 

M. FROMAGEOT meant the word " modifications " to cover 
such rules. 

M. ANZILOTTI raised tlie question whether the same wouId 
hold good with regard, for instance, to  the rules relating 
to an appel incident, a subject not dealt with in the Rules. 
Appeal, revision and cassation should likewise be covered. 
Nothing should be left out. 

M. FROMAGEOT thought that the wording of the text he 
had proposed covered the'whole matter. Nevertheless, he 
would be prepared to modify his draft as follows: 

". . . 'not  preclude the adoption by the Court of 
special modifications or additions . . -.". 

The REGISTRAR referred to certain points in the history 
of Article 32 which bore upon the discussion which had 
jilst taken place: 

In 1922, the word " rules " had been adopted because 
the intention had been to make it  as clear as possible that 
the parties were not to feel that they were precluded from 
appljing to the Court because they wished to l ay  down in 
a special agreement certain 'rules of procedure differing from 
tlie rules embodied in the Rules of Court. 

Again, on the same occasion, a proposal that -the article 
should also cover modifications made proprio motu by the 
Court was rejected. Thus the scope of the article was 
limited to  the approvd by the  Court of proposals made kiy 
tlie parties. 

LastIy, another proposa1 to limit the scope of the artide 
to  " directory " rules (règles " dispositives ") had been 
li kewise rejected. Accordingly, the intention had been to 
cover al1 rules of procedure contained in the Rules of Court. 

M. GUERRERO, Vice-President, presumed that M. Froma- 
geot's draft was to be read as meaning that the Court could 
ailopt or reject any modifications or additions proposed by 
the parties. 

M. FRO~~AGEOT said that that was so. Referring to the 
records of the preparation of Article 32, he pointed out that 
the Rules, Save in the case provided for by that Article 32 
and siibject to amendment, were to be regarded as fixed. 

M. ADATCI asked whether' M. Fromageot, in the draft 
proposed by him, preferred the expression "parties inté- 
ressées " to the expression " parties en cause ".. 

;M. FROMAGEOT, referring to the terms of Articles 62 and 
63 of the Statute, replied that he did.. 

M. ADATCI raised the question whether " parties ew cause " 
were covered by the terms of M. Frornageot's draft. 

M. FROMAGEOT thought that they were a fortiori. 
The PRESIDENT proposed that the court shouId vote on 

Article 32 in the foIIowing form: 

" The RuIes contained under this heading shall not 
preclude the adoption by the Court of such special 
modifications or additions as rnay be jointly proposed 
by the parties concerned and as may be considered by 
the Court appropriate to the case and in the circum- 

- 

stances." - 
The Court unanimously adopted this text. 

Decision concerning Advisory Procedure. 
Baron ROLIN-JAEQUEMYNS pointed out that the text of 

Article 31, as recently adopted by tlie Court, made mention 
of advisory opinions. The Court had, howevcr, decided to 
leave everything concerned with' advisory opinions on one 
side. The text of Article 31 shouId not, therefore, be regarded 
as definitive. 

The PRESIDENT saia that the decision referred to  by 
Baron Rolin-Jaequemyns only related to Chapter II: 
" Procedure ", and not to Chapter 1, which contained 
Article 31; moreover, even in the text at present in force, 
that article related both to advisory and contentious 
procedure. 

Baron ROLIN-JAEQUEMYNS, referring to the minutes of 
r9.v. 34 (see top of this page), understood that the Court had 
decided that no mention was to  be made of advisory opinions 
in any of the articles at present under discussion. -4t any 
rate, he was glad that his observation had led to this point 
being made clear, by eliciting this explanat ion .from the 
President. . 

.~1.34.** 
Discussed as Article 32. 

'' ~ h e  Rules contained under this heading shall not 
preclude the adoption by the Court of such special 
modifications or additions as may be jointly proposed 
by the parties concerned and as may be considered 
by the Court appropriate to the case and in the cir- 
cumstances." 

The PRESIDENT raised the question whether any impor- 
tance attached to the word " concerned ". The Rules nearly 
always simpIy used t k  word " parties ". 

Jonkheer VAN EYSINGA thought that .the intention, in 
using a somewhat more general expression, was also to 
cover interveners. 

M. FROMAGEOT recalled that he had at first submitted a 
proposal in which the words " parties en cause " (parties t o  
the case) appeared; he recognised, however, that the expres- 
sion " parties intéressées " (parties concerned) appeared pre- 
ferable to the other, for instance, if one imagined the case 
of a Government which, though not making common cause 



Article 31 

with ei ther party , nevertheless intervened because it con- 
sidered that it had an interest in the interpretation of a treaty. 

M. ADATCI feared that the word " intéressées " was some- 
what ambiguous. 

The PRESIDENT thought that there were objections to 
allowing a difference to  remain between the wording of this 
article and that of most others, which simpIy spoke of 
" parties ". 

M. ANZILOTTI said that, when reading this article, the 
possibility of intervention did not occur to  the mind. He 
thought that the expression " parties concerned " was a 
pleonasm. 

The PRESIDENT thought that the word " concerned" 
should be deleted. 

4.1~.35.* 
Discussed as Article 32.1 

A discussion took place concerning the arrangement of 
the articles of Heading II,  Procedure before the Court,2 in 
the course of which the character and consequent position 
of Article 32 was debated. I t  was suggested (1) that it should 
be relegated fo the end of the heading, as possessing an 
element of arbitral procedure and (2 )  that i t  should be 
included in a group of articles concerning the " conduct of 
the case ". The latter proposa1 was actually adopted, but 
subsequently doubt having been expressed whether Article 32 
would be in its right place in this group, this decision was 
revoked and the question of the position of Article 32, re- 
garded as a general provision, re-opened and provisionally 
reserved. 

Ariicle 32. - First Reading. 

M. ANZILOTTI observed that soIne changes might have to 
be made in the wording of Article 32, according to the 
position in which it  was placed in the Rules; for instance, 
i t  was not certain that i t  should refer to  " this heading ". 

The PRESIDENT wished to reserve another point which 
had not been discussed either by the Court or by the Drafting 
Cornmittee: if Article 32 were placed at the end of Heading 
II, after the section relating to  advisory opinions, the ques- 
tion would arise whether, in the case of advisory opinions, 
a modification of the procedure on the proposa1 of the 
parties would be admissible. 

The REGISTRAR explained that the difficulty arose from 
the fact that, in the existing Rules, Article 32 was placed 
in a heading entitled " Contentious Procedure ", whereas in 
the draft it was included in a heading which also covered 
advisory procedure. This had completely altered the scope 
ohthe article, which was now directly-and not merely by 
analogy and at the discretion of the Court-applicable to  
advisory opinions. 

There being no further observations in regard to Article 32, 
the PRESIDENT declared that article adopted in first read- 
ing, subject to the reservations indicated above. 

The text adopted in first reading, but with modifications 
resulting frorn the discussions on May Bth, 9th and ~ o t h ,  
1935 (see hereafter), was as fouows: 

" The Rules conta.ined in Sections 1, 2 ,  3 and 5 of 
this heading shall not preclude the adoption by the 
Court of particular modifications or additions proposed 

* D 2 ,  A. 3, pp. 427-430. 
l For text discussed, see preceding page. 

See Explanatory Note, p. VII. 

joint19 by the parties and considered by the Court to 
be appropriate to the case and in the circumstances." 

8.rv.35.* 
Discwssed as Article 32. 

On the submission by the President of a new plan for the 
Rules taking into account decisions takeri (see Explanatory 
Note, p. VIII ) ,  Baron Rolin-Jaequemyns raised a question 
regarding the position of Article 32. 

In reply M. ~ R O ~ I A G E O T  explained that, in this plan, 
Article 32 had bcen intentionally placed at the beginning of 
Heading 11 and separate from any section, because it was to  
be regarded as a general rule applying to everything dealt 
with in that heading. 

9.1~.35.** 
Discussed as Article 32. 

A further discussidn took place concerning the plan for 
the arrangement of the Rules l in the course of which 
the President said that i t  would be well to place the articles 
relating to judgments undei a separate heading, for if they 
came under Heading II they would come under the operation 
of Article 32, which provided for the parties proposing 
agreed modifications in the procedure in a case. I t  was 
hardly admissible that suggestions by the parties should be 
allowed to affect the form and contents of judgments. 1 

M. FROMAGEOT could not see any objection to  pIacing these 
articles in Heading II, as i t  was not easy to see what influence ! 
in practice the parties could esercise on these articles, I 

which either reproduced provisions of the Statiite or laid . , 
down rules of an administrative nature. 

! 

'Jonkheer VAN EYSINCA thought it wouId be easy to  
avoid the danger pointed out by the President by altering 
the position of ArticIe 32. 

M. NEGULESCO suggested that, if -4rticles 82-8j were put 
in Heading II, Article 32 might be placed at the end under 
a spccial heading, whereupon M. FROMAGEOT said that 
Article 32, owing to its character, must come at the beginning 
of Reading II. . 

M. ANZILOTTI suggested that, if Articles 82-83 were put 
under Heading SI, any crroneous impression could be 
avoided by wording the beginning of Article 32: " The 
provisions of Sections I, z and 3 of the present Heading. . . ." 

In relily to a question, the REGISTRAR çaid that there were 
no ca.ses'on record in which the parties had submitted 
suggestions in regard to judgments in pursuance of Article 32. 

M. NEGULESCO observed that, in the advisory caçe 
concerning Nationality Decrees in Tunis and Morocco, the 
Council had requested the Court to settle the procedure in 
agreement with the States concerned. 

Having decided that Articles 82-85 shouId be placed in 
Heading II and Article 86 relating to  Advisory Opinions in 
Heading III, the Court aIso decided to add after " the Rules " 
in the first line of Article 32, the words " of Sections 1, 2 
and 3 of the present Heading ". 

I O . I V . 3 5 .  
Discussed as Article 32. 

A further discussion took place on the arrangement 
of Heading II of the Rules (see Explanatory Note, p. VII, and, 

* D 2. A. 3, p. 439. 
**  Ibid. ,  pp. 451-452. 
l See Explanatory Note, p. VIII. 



for full discussion, D 2, A. 3, pp. 459-461). I t  waç again . Note. - For references to Article 32 (ArticIe 31 
proposed that Article 32, instead of being placed by itself, of the Rules of 11.11r.36) during the discussion on 
apart from the sections, should be put at the heginning of Article 72, see pp. 308-310 and 312-313 of this volume. 
Section I as an introduction to the general rulés. 

M .  FROMAGEOT said that, if Article 32 were placed, in Io~III.36m* 
Section I, it would no longer possesç the general character 
given it by the plan and which it ought to have. 

(Heading II. - Contentious Procedure.) 

Article 31. - Final Adoption. 

(Heading II .  - Contentious Procedure.) In Article 31, the PRESIDENT said thaf the nLmbers of 
the sections mentioned therein would now have to be 

Article 32. - Second Reading. altered (1, 2 and 4, instead of I, 2, 3 and 5). 
The article was adopted without discussion with the text Article 31, ai thuç amended, was finally ada$ted. 

of the first reading unchanged. 

ARTICLE 32 

(Paragraph 1 :  n m ;  Paragra+h 2 :  Paragraph r,  sub-paragrafih z, o f  old Article 35; 
~srugraf ik  3 :  new.) 

INSTITUTION OF PROCEEDINGS 

'The PRESIDEKT pointed out that the text submitted 
tiy the Co-ordination Commission was designed to mret 
the same purpose as paragraph I of the existing article, 
excepi that the clauses relating to agents' liad been trans- 
ferred to  one of the ari.icles already adopted. The article 
was in the following terms : 

" I. When a case is brought before the Court by 
special agreement, the latter shall specify the sub- 
ject of the dispute and the names of the parties 
concerned. 

" 2. Agreements which may have been concludèd 
between the parties to  the dispute in regard to modi- 
fications to  be proposed jointly by them to the Court 
under Article (32) of the Rules, and agreements relatihg 
either to time-limits or to  other questions affecting 
the procedure in the case, should not be mentioned 
in the special agrecment, but should be jointIy com- 
inunicated to the Court by the agents. 

" 3. When a case is brought before the Court by 
:Ln application, the latter shall specify the names of 
the parties concerned, the subject of the dispute, 
the provisions relietl on in submitting the case to the 
Court, and the provisions governing the particular 
rnatter in issue. The application shall also contain, 
in addition to  a specification of the claim, a succinct 
statement of the facts. The evidence in support of the 
claim should not be aniiexed to the application. 

" 4. The original of an application shall eithér 
he signed b y  the agent of the party submitting the 
application and communicated by him to the Court, 
or else it shaII be signed by the diplornatic represen- 
tative at The Hague and submitted by hirn to the 
Court. If the documeiit is signed by the agent, his 
signature must be authe~iticated by his Government's 
diplornatic representative at The Hague, or by the 
competent authority of the said Government." 

M. ANZILOTTI wished to know whcther the idea was 
that this article should only govern procedure before tlie 
full Court. 

The PRESIDENT pointed out that this article and those 
that foIlowed it were, in form, applicable only to the fuU 
Court. But following these articles came a provision that 
they were also to apply to procedure before the Special 
Chambers. 

M. URRUTIA ohserved that paragraph z contained an 
innovation in that i t  stated that tlie special agreement 
must contain nothing concerning the procedure in a case 
and that agreements concerning either tirne-limits, or 
other questions of yracedure, must be jointly communi- 
cated by the agents to the Court, separateIy from the 
special agreement. 

M. Urrutia did not altogether approve of this innova- 
tion; artd he also raised the question what would haypen if, 
notwithstanding this rule, States wcre to deal in the special 
agreement with a question concerning procedure. 

Dis~usserl ns Article 35 (text flropostd by the 
Co-ordiwafio~~ Commissiorz) . 

The PRESIDENT, recalling that the discussion of Nos. r 
and 2 of Article 35 had been begun on t he  previous day, 
called on M. Schucking, who wished to speak. 

R i .  SCHWCKING said in the first place that he had been 
surprised to see that paragraph I was simply an extract 
from Article 40 of the Statute. 

With regard to paragraph 2, M. Schücking felt the same 
hesitations as had been expressed by M. Urrutia on the 
previous day. Of course, it might be well to separate the 
special rules relating to procedure from the provisions 
embodied in the special agreement. But he was not sure 
that they could oblige Governments always to  preserve this 
distinction and always to formulate rules of procedure in a 
separate document. 

M. Urrutia had already indicated that it might be to 
the parties' interest to treat rules concerning the pro- 
cedure as an inseparable part of the special agreement. 
Accordingly, they might fail to  comply with the rule 
contained in paragraph 2, and the question therefore arose 

* D 2, A. 38 P P  54-55. 
See D 2 ,  A. 3, p. 868. 

* D 2. A.  3* p. 728. 
** Ibid., pp. 64-66. 



88 Article 32 

whether provisions concerning procedure contained in the of paragraph 2 of Article 35 involved that of paragraph I 
special agreement itself would be legally inoperative. also. l 

Perhaps, however, the answer to this question was sup- The Court agreed. 
plied by the fact that the conditional mood had been 
used in the sentence to which he referred. Article 35, Paragraph 3.2 

The PRESIDENT, explaining the origin of the first two The PRESIDENT recalled that  this text was based partIy 
Paragraphs of Article 35, showed that the fi& ~ a r a g r a ~ h  on the present Article 35 of the Rules and partly on a 
simply led up to the negative rule contained in para- proposal of Bf. Fromageot.3 
graph 2 .  

With regard to  the latter paragraph, he recalIed that 
there were some questions in regard to which the Court 
must retain the last word so as to be able, for instance, to 
have due regard to  the exigencies of its work as a whole. 
Moreover, special agreements often assumed the form of 
a treaty ratified by Parliament: i t  would not be proper 
for the Court to  disregard a solemn instrument of this 
kirid. This had suggested the idea of indicating certain 
questions which, preferably, should not be dealt with in 
the special agreement. 

M.  FROWAGEOT was inclined t o  propose the deletion 
of paragraph z, first because he did not thoroughly 
cornprehend a rule indicating what a particular document 
of procedure shonld not contain. 

But there was also a more substantiaI reason. The 
drawing üp of a special agreement was a most difficult 
task, and often it  was only by making material conces- 
sions that  the matter was brought to a successful con- 
clusion. They must as far as possible avoid interfering 
with the agreemcnt thus concluded. And understandings 
reached during the drnfting of the special agreement, for 
cxample, with regard to certain time-limits, were an essen- 
tial part of the special agreement. They must not therefore 
declare beforehand that the Court could not accept the 
agreement of the parties on a particuIar for it might 
be thanks to this very agreement that the parties had been 
enabled to sign their special agreement. 

On the contrary, everything must be done to assist 
Governments in the drawing up of their special agreements: 
the Court's rights would remain intact, since the parties 
would be proposing, not absolutely fixing, the time-limits. 

Summarising, M. Fromageot considered that the Rule 
ernbodied in paragraph 2 of the proposed Article 35 was 
open to many practical and political objections. 

M. ANZILOTTI supported what M. 'Fromageot had said 
regarding paragraph z .  

Moreover, paragraph I of the proposed text surprised 
him. Was it  conceivabie that a special agreement would 
not indicate the parties concerned and the subject of the 
dispute ? 

Baron ROLIN-JAEQVEMYNS wished for enlightenment on 
one point in paragraph z. Did the words " Agreements. . . 
should not be mentioned in the special agreements . . ." 
mean that such agreements need not be mentioned, or that 
they absolutely must not be mentioned in the special agree- 
ment ? He thought it  would be well to  Say that clauses of 
the kind in question need not be included in the speciaI 
agreement. But the expression " should not " did not seem 
a very happy way of expressing this. 

The PRESIDENT, observing that some members of the 
Court had proposed the deletion of paragraph 2 of Article 35, 
took a vote on this proposal. 

The proposal was adopted by ten votes to two. 
The PRESIDENT had already explained that the two 

paragraphs which had just heen discussed were to be read 
in conjunction. AccordingIy, hc considered that the deletion 

hl. FROMAGEOT explained his proposal, which in substance 
was much the same as that of the Co-ordination Commission, 
from wliich it 'differed mainly in form. With regard to , 
the word " ampliatif " in his proposal, which had given rise 
to  some rnisgivings, M. Fromageot had no objection t a  its 
deletion. M. Fromageot explained that what he had meant 
to bring out was the special character of the application 
compared with that of the Case, as reveded by the prepa- 
ratory deliberations on the existing Statute and Rules. 
The application was an act which a Government must be 
able to  undertake rapidly, in order to bring the matter 
speedily before the Court, and thus to  give effect to its 

' 

intention of obtaining a judicial settlement of th& dispute. 
Then followed the Case, which went into all the necessary 
details, and which constituted the main eIement of the claim. 

In M. Fromageot's view, this idea was not sufficiently 
brought ont in the text proposed by the Co-ordination 
Commission. 

hl. SCHWCKING had been under the impression that the 
Commission had meant t o  extend the scope of the appli- 
cation. 

According to Article 40 of the Statute, the application 
need only state the subject of the dispute and indicate 
the parties concerned. In the existing RuIes, two further 
elements were provided for: an indication of the daim and 
a succinct statement of the facts. 

I t  might be maintained that this addition was justified 
by the t e m s  of the Statute. For the Statute laid down 
that the subject of the dispute was to be indicated, and this 
might be held to cover a succinct çtatement of the facts, 
and Iikewise a definite claim: çince it might be difficult to 
explain the subject of the dispute without referring to the 
facts underlying it, and a claim formulated by one party 
against the other was an esscntial element in a dispute. 

I t  was now ~ r o ~ o s e d  to add two further elements: the 
L 

provisions relied upon in submitting the c a s e i . e .  the pro- 
visions conferring jurisdiction upon the Court; and the pro- 
visions governing the particular case in issue. Was this 
covered by the t e m s  of the Statute ? 

Apart from the question whether i t  was possible to keep 
on adding, by way of the Rules, to  the matters to be covered 
by the application, M. Schücking pointed out, with regard 
to the point last mentioned, that there were many cases 
in which the clairnant relied on generally accepted inter- 
national law, and not on definite provisions governing the 
particular matter in issue. 

Lastly, M. Schücking did not see the necessity of for- 
bidding parties from immediateIy submitting, in the applica- 
tion, evidence already in their hands; moreover, the ap- 
plicant might have a legitimate interest in so doing. 

M. Schücking finally raised the question what the con- 
sequences would be if an application did not fiilfil one of 
the reqiiirements laid down by the Rules only and not by 
the Statute. 

l A new text of paragraph I was adopted subsequently; see 
meeting of 3r.v.34, p. 95. 

"or tent, see preceding page, meeting of zz .V.34 .  
3 See D 2, A. 3, p. 913. 



24.~.34.* 
Disrussed as .Article 35 (draft). 

The PRESIDENT opened the discussion on paragraphs 3 
and 4 of Article 35, as proposed by the Co-ordinatipn 
(~ommission. 

As had been already n~éntioned, in the case of paragraph 3, 
the Court had to consider, in addition to the text submitted 
by the Co-ordination Commission, a proposa1 by M. Frorna- 
geot. The second sentence of that proposal was worded as 
iollows: " a reference to the contractual clause in virtue,of 
which the application is submitted ". I t  had seemed . to  
the Co-ordination Commission that those words covered 
two different things : the contractual clause wl~ich entitkd 
it State to sue another State before the Court; and the 
contractual clauses which were relied on in the action. The 
Commission thought that those two points had better be 
liept distinct; i t  therefore proposed that th6 text should 
i-ead: " The provisions on which it relies in submitting 
the case to the Court, and the provisions governing the 
case. . ." 

M. FROMAGEOT agreed that the clause under which an 
zipplication was submitted and the clauses which were 
alleged in support of the application were two differe~it' 
things. 

An application might bc perfectly well founded, though 
the Government in question was in no way entitled ito 
submit it. I t  was precisely that difference that he had 
sought to bring out in his text by distinguishing between 
the provisions which might justify the submission of the 
application, and the grounds-whatever they might be, con- 
trzctuai or other-aileged in support of the claim. 

The PRESIDENT thought. that it would be necessary to  
iamplify M. Fromageot's text. If the applicant State based 
its application on a treaty clause, i t  was necessary that the 
;application should specify the treaty in question, in order 
that the other parties to  the said treaty might avail them- 
selvt:s of their right to  intervene under Article 63 of the 
Statute. 

M. AWZILOTTI observed that, hitherto, the applications 
submitted to the Court had Ieft much to be desired; it 
seenied as if, sometimes, the agents did not precisely under- 
stand what an application waç. It was, no doubt, impossible 
to  provide remedics in the Rules for all defects in applica- 
tions, but i t  would be wt:ll to take this opportunity of making 
it clear what an application should consist of. Perhaps, a t  
the same tirne, they might examine and settle the question, 
wliich had already arisen manv times, of modifications that 
.were made in a daim during the  proceedings. 

M. Anzilotti said he had.been considering what form of 
clause could be inserted in the Rules, which would be clear 
and calculated to receive the attention of the agents. From 
this gencral point of view, he favoured A1. Frornageot's text. 
Its advantage lay in the enumeration, in the form of a list, 
which i t  contained; in the Commission's text al1 the details 
wert: combined in a single phrase.. 

On the previous day, M. Schücking had reminded the 
Court of the necessity for keeping within the terrns of the 
Statute in specifying ivhat an application sijould contain. 
TIiat was certainly necessary, but the Statute itself laid 
down that the contesting parties and the subject of the dis- 
pute must be indicatedr -AS regards the indication of the 
parties, M. Anzilotti could accept M. Fromageot's text, 
namely: " the indication of the party against whom the 

daim is submitted ". On the other hand, in regard to  the 
subject of the dispute, i t  was necessary that the Court 
should have before it a definite claim; and the nature of 
the claim could only be understood if it was accompanied 
by a statement, however bnef, of the reasons on which it 
was based. 

On the other hand, one might justifiably doubt whether 
it  was consistent with the Statute .ta require, as was done 
in M. Fromageot's text, " reference to the treaty clause 
under which the appIication was submitted ". - I t  appeared 
to  M. Anzilotti that, according to the Statute and the 
Covenant, the Court always had jurisdiction if the parties 
were agreed. The Court's jurisprudence had recognised the 
possibility of its jurisdiction being based on an agreement 
arrived at between the parties, independently of any formal 
act. He considered that, if a State submitted an application 
and the State against whom the.action was brought did not 
raise a plea to the jurisdiction, the Court was competent 
under the Statute. Moreover, i t  was questionable whether 
a clause of this kind was'expedient from a practical point 
of view. For it was not impossible that a State, which 
found it difficult to accept a special agreement, might yet 
refrain from objecting to an application being filed against 
it, and, surely, they should do nothing to deter States from 
bringing their disputes to  the Court.1 

The Co-ordination Commission had hesitated in view of 
Article 53 of the Statute. Article 53 of the Statute laid 
down that the Court, before giving its decision, must satisfy 
itself that it had jurisdiction. But that did not debar an 
application from bcing submitted without a forma1 reference 
to  a treaty clause; of course, the Court would have to con- 
sider, later on, whether it had, or had not, jurisdiction, and 
then the existence of a jurisdictional clause would be an 
important consideration, But that did not imply that the 
Court must insist on the said clause being ç~ecified in the 
application itself. 

Lastly, M. Anzilotti remarked that, on the previous day, 
a member of the Court had asked why the agents should be 
forbidden to attach the evidence to the application. He. 
himself, felt the same doubt; but perhaps the Commission 
had merely wished to convey-as was perfectly correct- 
that it was not necessary for the evidence to be attached 
to the application; if, however, that was not what the 
Commission meant, he must make an express reservation 
on that point. 

As regards the reservation made in M. Fromageot's text, 
concerning the explanations to be added in the Case, M. 
Anzilotti thought it should be made clear that, this reser- 
vation did not cover the subject of the clairn, which, in his 
view, became definitive, .when once the application had 
been filed. 

The PRESIDENT observed that the Commission's text was 
based upon the Statute. The latter had originally been 
framed with the idea that the Court would have compulsory 
jurisdiction, so that it had not seemed necessary to  state, 
in the articIe of the draft Statute dealing with appIications, 
that the convention on which an application was based 
must be specified in the application. 

The systeh of compulsory jurisdiction was subsequently 
replaced by jurisdiction based on agreement between the 
parties, but no consequential change had been made in the 
article dealing with the contents of applications. 

According to the Statute, as adopted at Geneva in 1920, 
it was necessary .that, in every case, the applicant State 

* U 2, A. 3, pp. 66-77. 
Concerning t h e  question of forttm pvorogatzrrn; see also following 

cages. - .,- . 



Article 72 

should give the reason why the respondent State was 
deemed to have accepted the Court's jurisdiction. That 
was why it  was desirable that the application shouId men- 
tion the ground on which the Court's jurisdiction was 
alleged t o  be based. 

In reply to what M. Anzilotti had said, the President 
explained the reason why the Co-ordination Commission had 
laid down that the evidence rnust not be attached to the 
application: when an application was filed, the Registrar 
had to have it  translated and printed at once, together 
with its annexes; if the latter were bulky, this work would 
become laborious and expensive; it seemed, therefore, 
desirable to  insert a clause in the Rules to show that it was 
to the Case that the annexes must be attached. 

The REGISTRAR thought that tlie question was perhaps 
even more essential. Article 40 of the Statute laid down 
that: " The Registrar shaII forthwith communicate the 
application to  al1 concerned ". If the application were 
supplemented by a volume of annexes, which had to be 
considered as an integral part thereof, the communication 
of such documents " forthwith " yould become impossible, 
for the reasons that the President had given. 

M. AXZKOTTI couid not, in any case, see why they should 
exclude the possibility of submitting any kind of document 
whatever with the application. 

" Forum provogaCzlm ". 

M. SCH~CKING agreed with llI. Anzilotti that it was 
not desirable to insist on the application containing a 
reference to the treaty clause upon which it was based. 
The institution of the fort~ln firorogatum l had been intro- 

l Extracts from Minutes of the aznd meeting of the 31st Session of 
the Court, held a t  The Hague on Shursday,March 15 th. 1934, a t  4 p-m, : 

" 68. - Revision of the Rules. 

" M. GUERRERO. Vice-President, thought that the ArticIe [3z bis] 
did not provide for the case of a unilateral application not based 
on the ' Optional Clause ' conferring so-called compulsory jurisdiction 
on the Court. He asked the Registrar whether the Court would 
automatically transmit such an application to the cited Government. 

" The REGI~TRAR said that if the application wks made under 
an instrument other than the Optional Clause, known to the Court 
.and in which the cited Government had accepted the Court's com- 
pulsory jurisdiction, it would no doubt be automatically transmitted; 
if it invoked some such clause unknown to the Court, the applicant 
would be likely to be asked for explanations. I t  should not be for- 
'gotten that the cited Government might, upon receipt of an appti- 
cation, be wilIing to accept the Court's jurisdiction ad hoc, even 
though not obIiged t o  do so. This was a reason for notifying appli- 
cations in al1 events. 

" M. FROMAGEOT thought it should be stipulated in the Rutes 
that an application must specify the provision (Article 36 01 the 
Çtatute or other clause) upon which it relied. If the cited Govern- 
ment accepted the Court's jurisdiction, although not bound to do 
so, that really amounted to a special agreement. 

" M. ANZILOTTI said that, in view of this possibility, the  Court 
should not refuse to transmit the application. 

" M. FROMAGEOT thought that, where an application was submitted 
to  the Court without any jurisdictional clause being invoked. he 
doubted whether the Court ought to transmit it. If it did so, the 
'other Government would quite possibly prefer to reserve its attitude 
and refrain from making any repIy. 

" M. GUERRERO, Vice-President, thought that the discussion a t  
any rate proved that the Rules were incomplete in the respect 
referred to  by him. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

" Count R o s ~ w o ~ o w s ~ r  thought that the sotution of the question 
raised by M. Guerrero concerning applications based on inadequate 
grounds might be given in this Article [38]. A clause might be 
inserted authorising a Government cited to reply immediately, 

duced into the procedure by the Court's practice, in par- 
ticular in Judgment No: 12, and it was in the intercsts 
of the good administration of justice. If they now made it  
a necessary condition for the admissibility of an applic- 
ation that i t  must specify the treaty clause, and if, in 
a given case, the applicant were unable to çpecify it becauçe 
no such clause existed, the Court would be compelled to 
reject the application a Eimine. But that would amount 
to abolishing the institution of the forum $rorogatum, and, 
in his view, that would not be in the interests of international 
justice. 

Jonkheer VAN EYSINGX said he couId agree with al1 
that MM. Schücking and Anzilotti had said; but he wished 
to emphasise, in addition, the necessity for therc being 
free and easy access to the Court of Justice. ' The idea that 
a case could be brought before it in a very short space of time 
was one of the corner-stonei of that institution. As early 
as 1907, when efforts were made to set up a Court of Arbitral 
Justice, alongside the Permanent Court of Arbitration, the 
words "The Court must be freely and easily accessible " 
were employed. 

He therefore considered that M. Schücking had been 
right in warning them against multiplying the conditi:ns 
which a State had to fulfil in order to bring a case before 
the Court by application. They must beware of adding 
anything to the points specified in Article 40 of the Statute, 

. 

beyond what was already laid down in the existing Article 35 
of the Rules. 

As regards the argument based on Article 53 of the 
Statute, he did not find it convincing; for a State, such 
as that article was concerned with, would certainly not 
accept the forum pvorogatunz. 

M. NEGULESCO said he would continue to uphold the 
standpoint of the Co-ordination Commission, as it enabled 
regard to be had for both the kinds of interests that were 
involved-namely, the interests of the respondent and the 
interests of third States. The interests of the respondent 
were safeguarded by the right of raising a plea to  the 
Court's jurisdiction; and those of third States were safe- 
guarded by the right of intervention, whether under Arti- 
cle 62, or under Article 63 of the Statute. In his view, the 
text proposed by the Commission guaranteed the exercise 
of the latter right more adequately than did M. Fromageot's 
text; however, it might be even better to Say, in the first 
of these texts: " the provisions on which the Court's jurisdic- 
tion is based ", and " the provisions, if any, which are relied 
on in the application ". 

They had heard some objections based on the notion 
of forum prorogatum. He believed that those objections 
were unfounded. 

For, if, in a case brought before the Court by applic- 
ation, the respondent's agent omitted to file a plea to  
the jurisdiction in good time and began to plead on the 
merits, that would not suffice to estabIish the Coiirt's 
jurisdiction. In  questions concerning which the Statute 
had fiot cxpressly provided that the Court should have 
jurisdjction, such ji.irisdiction could not result from a mere 
tacit agreement. 

Th+ must therefore ensure that the respondent had 
the possibility of lodging a plea to the jurisdiction. Now, 
according to -4rticle 38, No. r ,  as drafted by the Co-ordina- 

denying the Court's jurisdiction: if the Court agreed with its objec- 
tioh, if would not cal1 for the submission of the applicant's case. 

" ~ ~ . , A N Z I L O T T I  agreed with this suggestion in principle, the word- 
in$ heing reserved." 

l A . : i 5 .  



tion .Commission, such a' plea could be lodged without 
awaiting the filing of the Case, if the objection was on a 
point of law, independent of t b  merits. But .the respondent 
would be unable to file suchi a plea unless the application 
specified the treaty clause on which i t  reIied in claiming 
that the Court had jurisdiction., That was the justification 
of the first idea that  found expreçion in the Commission's 
text. 

As regards the idea that the apilication rnust indicate 
the clauses, if any, which were relied .on in the application, 
that information was required to enable States to judge 
if they ought to intervene, in particular, under Article 62 
of the Statute. 

RI. URRUTIA said he had asked himself whether 'the 
esisting Article 35 did, or did no6 Cal1 for amendment, 
and had answered the question in the affirmative. For 
the Court had already accépted the,principle that it could, 
to a certain extent, in its Rules, elaborate the content? of 
Article 40 of the Statute. It  could therefore proceed further 
in that path. In regard to the question whether they should 
require a mention of the contractual clause in virtue of 
which the application was submitted-in other words, upon 
which the application relied in claiming tbat the Court had 
jurisdiction-he was likewise inclined' to answer affirmat- 
ively, having regard, in particular, to -4rticle 53 of the Statute. 
It was, very probably, a clause of thal nature that M. 
Fromageot had had in rnind in framing his text. Generally 
speaking, M. Urrutia regarded the last-named text as more 
preciçe than that of the Co-ordination Commission. 

M. FROMAGEOT was convinced of :the need for haiing 
it clearly laid down in the,Rules what an application must 
contain. Article 40 of the Statute was no obstacle to that 
being done; for, though it said that the application must 
indicate the sribject of the dispute and the contesting parties, 
it did not Say that the application myst iiot contain anything 
more. 

Nor were the ideas that had beén expressed as to the 
desirability of free and easy access to the Court-worthy of 
attention though they were-to be regarded as an obstacle. 
I t  would be possible to take them into account without 
sacrificing the clause requiring a reference to the treaty 
provision under which the application was subrnitted, .for 
instance, by saying: " A reference, if desirable, to the treaty 
provision. . . ." That would empower. the Court to refrain 
from rejecting an application which was not founded on gny 
compulsory jurisdictional clause, but which had been 
accepted by the other side. 

In any case, M. Frornageot thought that i t  would 'be 
well to  make i t  quite clear that, when a State could cite a 
provision giving the Coirrt coinpulsory jurisdiction, it should 
do so; but that, if it could not cite such a provision, it would 
not necessarily foliow that its application could not ,be 
entertained. 

In his draft, M. 17rornageot mentioned " a succinct 
statement of the facts and. grounds alieged in support of 
the afi@lication ". Since this statement might in some 
cases include mention of the instruments alleged in support 
of the claim, it would be hetter to substitute " claim " for 
" application ". 

As regards evidencc, it might be definitely indicated 
l.hat it was to be produced with the, Case; this would be 
Iletter than the negative rule in the text proposed by the 
Commission. They might say: " the-foregoing to be ampli- 
fied by argument and evidencc, which shaU be produced *h 
i he Case provided for in Article 40 ". 

As regards the order of the various d e s ,  M. Fromageot 

thought that the mie regarding the precise indication of 
the claim should precede that regarding the succinct state- 
ment of factç; then th: clause regarding amplification would 
immediately follow the' Iatter. 

M. GUERRERO, Vice-President, considered that to impose 
obligations more extensive than those placed upon the 
parties by the Statut5 would amount to overstepping the 
limits of the? Statute. ;-To require the parties to indicate in 
the application the provisions relied on by that instrument 
in submitting the case to the Court would, moreover, be 
hamful  to the development of the Court's jurisdiction and 
inconsistent with its practice; for this would exclude the 
possibility of basing t.be Court's jurisdiction on an express 
or tacit a6;ernent b;y the parties in the course of !the 
proceedings. 

With regard to the indication of " provisions go6erning 
the case " pioposed by the Co-o~dination Commission, 
M. Guerrero said that.tbis obligation ought not to be imposed 
on an appIic?nt.; sometimes no provisions applicable to the 

'particular case existed.? I t  would be very difficult for a party 
to conform to this RuJe when, for instance, submitting an 
application based on a'generaI principle of law. 

In his view, the ~ornmission's proposais would )us 
have the effect of imposing upon parties obligations which 
would lead them to hesitate before resorting to the C h r t .  
I t  would thérefore b& better to abandon the new Rules 
suggested in, the draft .' 

Count R ~ S T W O R O ~ S K I ,  on the contrary, was in favour 
of the introduction of an obligation to indicate in the appli- 
cation the aileged basis of the Court's jurisdiction as weil as 
the legal grounds on which the claim was based. With 
regard to the argument against this based on what was 
knowp - as $-te forum prorogatum, Count Rostworowski 
observed that the resuIt of construing the fact that a St'ate 
consented to argue the merits as irnplying that it accepted 
the Court's jurisdiction might be to impute to that State an 
intention which it did not possess. It should therefore be 
made quite clear from the outset that the Court's jurisdiction 
waç optional and depe'ndent on the consent of the parties. 

Count Rostworowski was also in favour of the indica- 
tion, in the application, of the treaty provision, if ahy, 
on which the applicant's claim was based. In this con- 
nection, he accepted M. Fromageot's suggestion that they 
should add the words " if any ", in order to cover a case 
where general international law was applicable. But care 
must be taken to make it clear that these words did not 
apply to the indicatioh of the aileged basis of jurisdiction. 

The PRESIDENT took a vote on. the folloying question, 
which was intended to enable the Court to corne to a d e 6  
sion on the question of principle: 

" Does the Court consider it desirable to Iay down 
that mention shali be made in the application of the 
treaty provision (or unilateral declaration) in 'virtue 
of which' the applicant State arraigns the other State 
before the Court ? " 

He explained that the words " or unilateral declara- 
tion " were ldended to cover undertaiungs in regard to the 
protection of minonties given by certain States. 

Six votes were recorded in the affirmative and six votes 
in the negative, whereupon the President gave his casting 
vote in the affirmative. 

The PRESIDENT observed that the Court had to decide 
as to the embodiment in the Commission's draft of the . . 
idea expressed by the words: " and the provisions govern- 
h g  the case ". 



92 Article 32 

M. ANZILOTTX asked whether the word "provisions'" 
was to be read as.meaning treaty provisions only. ' 

M. SCH~CKING did not think the word " provisions " 
would cover general rules of law. 

M. WANG wiçhed to know whether the word covered 
not only provisions of international law but also those' 
of municipal "law. 

M. FROMAGEOT said that, in his draft, the grounds 
therein mentioned might be grounds. of treaty law, but 
might also be based on general international law. 

Baron ROLIK-JAEQUEMYHS thought that if, in accord- 
ance with the vote just taken, a reference t o  the treaty 
provision under which the application was submitted had 
to be added, it would be preferable to deviate as little 
as possible from the existing wording of Article 35, for 
any fresh draft would be liable t o  lend itself to inter- 
pretation. Accordingly, if a . completely altered version 
of Article 35 were proposed, Baron Rolin-Jaequemyns 
would be inclined to vote against any change whatever. 

The PRESIDENT called upon the Court to answer the 
, . 

following question : 

" Does the Court think it desirable that mention 
should be made in ,  the application of the grounds 
alleged in support of the daim ? " 

M. WANG asked whether a vote on this question would 
set tb  the point concerning the clause providing for the 
mention of the " provisions governing the case ". 

The PRESIDEFT said that i t  would. 
. . 

The President took a vote on this question, which was 
answered in the affirmative by eight votes to  four. 

The ,PRES.[DENT said that the court' had stiIl to decide 
whether, the following sentence was to be retained: . 

" Evidence in support of the claim shail not be 
appended to the application. " 

M. FROMAGEOT proposed the foilowing : ' 

" The foregoing to be amplified, by argument in 
the Case and by evidence which shall be annexed 
thereto. " 

He added that the object of both it~ordin~s was to ençure 
that evidence was not appendcd to the application. 

Baron ROLIN-JAEQUEMYNS did not think the sentence 
read by the President was very clear: 

" Evidence in support of the claim shall not bè 
appended - to the application." 

Did that mean that if evidence was appended it  would 
be disregarded, or that it must not be appended ? 

The PRES~DENT recalled that the idea of the Co-ordination 
Commission was to Say that evidence was not to be appended 
to  the application; he added that, in Article 40, i t  was stated 
that documents in support were to be append?d to the 
Case. In his opinion, a provision of the kind suggested 
by the Commission was simpIy for the guidance of parties; 
no penalty was contemplated. . 

M. ANZILOTTI did not think that evidence would be 
submitted too soon. Moreover, a Government could not 
be reproached because it immediately placed the evidence 
at the disposa1 of the other side. 

M.. SCH~CKING referred to  the distinction drawn in German 
procedure,. between .directory rules (Soll-Vorsckriften) and 
mandatory ruIes (Muss-VorscRriftenj, and suggested that 
the same distinction should be made between the various 

points to  be covcred in the appIicationli.e., between those 
points which the application must cover in order to  be 
valid and those which are merely indicated to the parties 
by way of guidance. Adopting this method, they rnight 
prescribe the inclusion in-the appIication of the fresh points 
contemplated, whilst avoiding any danger of the Court's 
heing obliged to refuse to entertain an application because 
it did not fulfil al1 thc forma1 conditions. 

M. FROMAGROT thought it would be a good thing to  Say 
in the article dealing with applications that evidence was 
to be presentkd in the Case; but he thought it unnecessary 
strictly to  forbid an applicant to present it with the ap- 
plication. 

M. GUERRERO agreed with M. Fromageot. I t  was in 
the article dealing with the application that the attention 
of parties should be drawn to the proper time for submitting 
evidence. 

M. URRUTIA observed that the applicant might regard 
it  as essential to  produce certain documents establishing 
the Court's jurisdiction, and that i t  might be to the advan- 
tage of the Court to have these together with the application. 
For that reason, M. Urrutia preferred the wording of 
M. Fromageot, which afforded uscful guidance without 
establishing an invariable rule. 

M. FROMAGEOT did not think that this contingency could 
anse.. The application was a sort of notice. 

The PRESIDENT asked whether therc would be any 
objection to a sentence running as follows: 

" Evidence in support of the claim shall be annexed 
to the Case mentioned in Article 40." 

There being no objections, the President asked whether 
any other material point was raised by the third paragraph 
of Article 35. 

He read a new draft, which was as follows: 

" JVhen a case is brought before the Court by applica- 
tion, the latter shall give the names of the parties 
concerned, the subject of the dispute, the treaty pro- 
vision or unilateral declaration. pursuant to  which the 
application is made, a succinct statement of the facts 
and grounds alleged in support of the claim and an 
indication of the clairn itself, al1 these points to be 
amplified by argument and evidence, which shall be 
produced in the Case provided for in Article 40." 

M. ANZILO~TIJS  only objection to  this text waç that it 
seemed to render it possible to amend the actual claim 
in the Case. 

M. FROMAGEOT thought that the Co-ordination Commis- 
sion should rearrange the text, so as to place the reference 
to  evidence after the passage regarding the succinct state- 
ment. 

The PRESIDENT proposed that the Court should approve 
this paragraph in principle, but refer the wording of it 
back to the. Co-ordination Commission with a view to 
the preparation of a new draft. This draft could be dis- 
tributed to al1 ~nernbers of the Court, who. could present 
any criticisms in writing, as was done in the case of the 
minutes. . 

Jonkheer VAN EYSINGA observed that this text provided 
that the application must contain' a succinct statetnent 
of grounds, which' must include in particular treaty pro- 
visions or rules of international law on which the claim 
was based. This enormously enlarged the scope of the 
application, i n d  the latter, by losing its brevity, also lest 
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its most essential characteristic. . AI. van Eysinga made 
the fullest reservations with regard to this point. 

M. GUERRERO, Vice-President, felt some anxiety as to 
the difficulty with which parties might be confrontcd 
when presenting an application, as a result .of the decision 
jtist takcn by the Court. 

Hc thought that the applicatibn should be regarded 
as an urgent document, which should be very brief and 
everi provisional in character. The parties would develop 
their arguments and explain the provisions on which they 
rclied in their Cases, Counter-Cases and at the oral pro- 
ceedings. There was a t  present sorne danger of confusion 
between the spheres of the application and of the Case. 
'The rule now before tIie Court, instead of facilitating tlic 
task of parties, would complicate the presentation of ,an 
application and make access to the Court more difficult. 

The PRESII>ENT suggested the deletion of the words 
" and grounds .". They might put: " a succinct statement 
of facts and an indication of the claim ". This woiild bring 
Lhe wording closer to the existing text of Article 35 of 
the RuIes. 

Jonkhecr VAN EYSINGA referred to  the definition of the 
application given hy tlie Jurists' Committee in 1920: 

" Submissions are not presented in their final form 
in the application, that document merely giving a 
general indication sufficient to define the dispute and 
enable proceedings to be hegun." 

Tiie PRESIDENT obçerved that, acting in àccordance with 
this standpoint, the Coiirt had for a long time allowed 
siibmissio~is to be amended. He also recalled that, at  
the Court's prcliminary session, the of assimilating 
the application to the Case had been considered. It h'ad 
however, been observed that it would be impossible for the 
claimant to give details of the suit in tlie application, having 
regard. to the considerable time required for tlie collection 
of the  necessary material. hIoreover, such assimilation 
would be contrary to the Statute which, in Articles 40 and 43, 
established a clear distinction hetween the application and 
t . 1 ~  Case. 

Hi: said that the Court had no intention of departing 
from the principles referred to by Jonkheer van Eysinga 
and himself; he also statcd that the Co-ordination Com- 
mission would submit a new text for paragraph 3 of Article 
:15; this text would, in point of fact, be paragraph I of the 
Article, since paragraphs I and z had been deleted. 

I3aron ROLTN-JAEQUEMPNS raised the question whether 
the old first paragraph of No. I of Article 35, upon which 
rio vote had been takeri, should really be de1eted.l Might 
not the Co-ordination Commission consider the question 
once more ? 

The PRESIDENT said that the Commission would try to 
find a satisfactory formula. 

Article 35, Paragraph 4.- 

M. GUERRERO, Vice-.President, açked why the Court 
could not accept an  application submitted, Fr instance, 
by the Consul of the applicant State at The Hague, Ainster- 
dam, or Rotterdam, by a Miniçter accredited to Paris, or in 
genei-al to some place of.her than The Hague, or even by a 

l Sec p. 88. . 
For test, see p. 87, meeting of 2 2 . ~ ~ 3 4 .  

person not occupying any officia1 position, provided that 
such person were dnly authorised to act. 

The REGI~TRAR recalled ;bat hitherto applications had 
usually been filed by the diplomatic agent of the Govern- 
ment concerned at The Hague. Sometimes also, when 

'the Government had appointed its agent in anticipation 
of the presentation of the application, the latter had been 
filcd by that agent. Castty, on one occasion, a Minister 
at Paris, who was not accredited to The Hague, had 
addressed an application to  the Coiirt. Other cases miglit, 
of course, arise in the future. 

M. PROMAGEOT observed that for other reasoiis al50 it 
would be well to put:  " by a duly arithorised person ". 
The essential thing was that an application must be pre- 
sented by a person duly empowered to act on behalf of 
his Government. The application rnust designate the agent, 
who might be thc same person or someone else. 

M. SCHÜCKING thought that it was impossible to givc 
a privileged position to diplomatic representatives at The 
Hague. who were not accredited to the Court. 

M. GUERRERO, Vice-Preçident, had sorrie doubts as to 
the suitability of the expression: " a person duly author- 
ised to  present the application ". How was the Govern- 
ment to give this authorisation ? 

M. ANZILOTTI thought that s distinction should be made 
between the signature of the application, on the one hand, 
and its presentation, on the other. Tt might be signed 
by the Minister for Foreign Affairs, and any individual 
might be authorised by the Government to present it. 

In M.  FROMAGEOT'S vieur, an application should be signed 
either by the Minister for Foreign Affairs or by the diplomatic 
representative at The Hague or some other capital, whilst it 
might be presented by some other specially authorised 
person. 

Jonklieer VAN EYSINGA understood the Vice-Presitlent's 
heiitation, but believed t h j t  it was only in the case of 
coilntries not having a hiiiiister at  The Hague that diffi- 
culties might arisc. No doubt, satisfaction could be given 
to the very justifiable wishes of the Vice-President without 
disturbing the existing practice, which was, in the case 
of countries having Ministers at The Hague, to keep in 
contact with them. Where there were no such Ministers, 
i t  must become the duty of some person duly authorised 
for the case to take the necessary action. 

The REGISTRAR considered that any additions that tended 
to make things easier for the States could not fail to be 
valuable. However, care must be taken not to disturb the 
existing practice, which was to consider that the diplomatic 
agent accredited to The Hague was ex oficio eiititled to 
speak for his Government. 

M.' GUERRERO, Vice-President, thought that this was 
only a question of drafting. They might add the words: 
" or, i f  there is no diplomatic representative at The Hague, 
by some other diplomatic representative or other duly 
authorised person ". 

Arficle 35, ParagrnPA 3 (acIual text) 

M. ANZILOTTI pointed out that the Co-ordination Com- 
mission had- proposed to omit paragraph 3 of the existing 
Article 35. Nevertheless, frorn a practical point of view, 
it might not be without importance to  draw the attention 
of the agents to the desirability of stating imrnediately 
upon the institution of the proceedings whether they wished 



the case to  be referred to  one of the Special Cham- 
bers. 

The PRESIDENT pointed out'that ~iaragrapli 3 contained 
two sub-parapraphç: 

" Should the notice of a special agreement, or the 
application, contain a request' that the case be re- 
ferred to. one of the Special Chambers mentioned in 
Articles 26 and 27 of the Statute, such request shall 
be complied with, provided that the parties are in 
agreement. 

" Similarly, a request to the effect that technical 
assessors be attached to the Court, in accordance 
with Article 27 of the Statute. or that the case be 
referred to tic Chamber for 'Summary Procediire, 
shall also be granted; cornpliance with the latter 
request is, however, subject to the condition tbat 
the case does not relate to  the matters dealt with 
in Articles 26 and 27 of the Statute." 

The REGISTRAR observed that, when the Statute uras 
revised in 1929, the Jurists' Comrnittee proposed to add 
a paragraph in the following terrns to Article 26 and to 
Article 27: - ,  

" Recourse may always be had to 
procedure provided for in Article 29 
referred to  in the first paragraph af the 
if the parties so request." 

the summary 
, in the cases 
present article, 

That clause was, as a fact, inserted in the revised Sta- 
tute. I t  was thereforeheld that labour questions and qiies- 
tions of transit and communications could not be brought 
before the Chamber for Summary Procedure, except in 
virtue of an amendment to the Statute. They should 
therefore reflect whether, having regard to that circumstaiice, 
it was now possible for the Court to introduce the same 
change in the forrn of an amendment to the Rules. 

I n  regard to  the origin of the difficulty, he observed 
that i t  was laid down in Article 25 of the Statute that 

judges. That appeared to him another reason for not 
restricting the cornpetence of that Chamber. He asked 
the Court if it desired to omit the last paragraph of Article 35. 

Jonkheer VAN EYSINGA said he would prefer to  decide .on 
the fate of these two paragraphs, which formed a complete 
whole, a i  the same time. 

The PRESIDENT pointed out that the right of the parties 
~vould not reaiiy be in any way prejudiced by the omission 
of these paragraphs. The right of the parties to  found them- 
selves on the interpretation of the Statute adopted ten years 
ago would remain intact. But he would prefer that the 
Court should not, by a clause in its Rules, prejudge a 
question which it  might be called upon some day to decide, 
after hearing arguments, in a çpecific case. 

Baron ROLIN-JAEQUEMYNS thonght i t  would be best that 
the Court should reflect on the question of omitting para- 
graph 3 until i t  had before it  the full text of Article 35 which 
was to be submitted on behalf of the Commission. 

25.~.34.* 
Paragraph 3 O/  Article 35 (old Rules). . 

The PRESIDENT recalled that, a t  the end of the meeting 
on the previous day, the Court was discuçsing paragraph 3 
of Article 35 of the existing Rules, a clause not reprodnced 
in the text proposed by the Co-ordination Commission; he 
proposed to adjoum further disc~ssion on that point and 
to go on to Article 35 bis, as drafted by the Commission. 

In this connection, he obçerved that he had promised 
Baron Rolin- Jaequemyns that the Co-ordination Commis- 
sion would consider the situation resulting from the omission 
of any reference to special agreements in Article 35. Now, 
paragraph 3 of Article 35, like a special agreement, required 
the consent of both parties. I n  those circumstances, it 
might be advisable to have a new and separate article 
dealing both with special agreements and with the subject 
of paragraph 3 of Article 35. 

" The full Court shall sit except when it is expressly (This was agrecd to.) 
provided otherwise." 

I t  was truc that in Articles 26 and 27 a special excep- 
tion was made in favour of the Chamber for Labour cases 
and the Chamber for Transit and Communications cases; 
but in tlie last-named articles it was said that " in the 
absence of any such demand "-that is, in the absence 
of a demand by the parties for the case to  be submit- 
ted to  a. Special Charnber-" tlie Court will sit with the 
number of judges provided for in Article 25 ". I t  had 
been held that that was sufficient to bar the Court from 
having jurisdiction when it  sat as a Chamber of Summary 
Proced ure. 

The PRESIDEKT observed that Articles 26 and 27 of 
the Statute had been added to that instrument a t  the 
last moment; they did not appear in the original text 
of the Jurists' Committee at The Hague. On the other 
hand, the text drawn up at The Hague contained a clause 
which provided for a Chamber for Summary Procedure 
having unlimited jririsdiction, subjcct to the agreement of 
the parties. The President was convinced that, when 
Articles 26 and 27 were inçerted, there was no intention of 
making it  impossible, for parties to  a dispute to submit cases 
conceriiing labour, or communications and transit, to  the 
Charnber for Summary Procedure. He added that, aftcr 
the revised Statute had corne into force, there would perhaps 
be a tendency to bring cases before the Chamber for Summary 
Procediire, which would then be reinforced by national 

28.v.34. 
See under Article 43, p. 145, for a reference to Article 35 

(Article 32 of Rules of 11.111.36) during discussion of Ar- 
ticle 40, paragraph 6 (Article 43 of Rules of 11.111.36). 

31.~.34.** 
Discussçd as Avticle 35 (draf t ) .  

The PRESIDENT invited the Court to proceed to consider 
Article 35, some paragraphs of which liad been reserved. 

In accordance with a very sound suggestion on the part 
of Baron Rolin-Jaequemyns, the text for Article 35 of the 
Kules proposed by the Co-ordination Commission began 
with a paragraph concerning the contents of a special 
agreement. 

This paragraph, which was as follows : 

" r.  The special agreement submitting a case to  the 
Court shall be governed by the terrns of Article 40, 
paragraph 1, of the Statute ", 

added nothing to Article 40 of the Statute, but served to 
fil1 a gap in Article 35, for this article formed part of a 
section entitled " Institutioii of proceedings ". 

* D 2. A .  3, P. 77. 
**  Ib id . ,  pp. 134-139. 
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M. FROMAGEOT did not think the Rules coiild " govern " ' 
a speciai agreement. On the other hand, they could prescribe 
the procedure to be fcillowed when a case was submitted 
by special agreement. 

L 
Baron ROLIN-JAEQUEMSNS observed that the proposed 

text undoubtedly referred to this-procedure. ' 

M. ANZILOTTI, on reading the proposed Article 35 as a 
whole, had conçtrued the first paragraph as meaning that, 
in so far as concerned cases brought by special agreement, 
.the Court had nothing to add to the Statute; but that, 'on 
the contrary, where an application was submitted by one 
party only, the Court had to consider safeguards for the 
other party, and for that reason must lay down what the 
application must contain. 

M. URRUTIA thought that the follouing wording might 
satisfy M. Frornageot: 

" When a case is brought before the Court by special 
agreement, the provisions of Article 40, paragraph r ,  
of the Statute sh'all apply." 

Count ROST~OROWSKI thought it would be simpler to 
begin the article as follows: " a case brought by special 
agreement . . .". With regard to a case brought by special 
ageement, it would in fact suffice to Say that it must fulfil 
the terms of Article 40 of the Statute. 

M. FRORIAGËOT wanted to express the same idea as fol- 
lows: " the submission of a case by a special agreement 
is governed . . .". + 

The PRESIDENT pointed out that the object of Article 35 
was to lay down, first, what a special agreement must con- 
tain and, secondly, what an application must contain. . 

Baron ROLIN-JAEQUEMYNS also agreed with. what Count 
I<ostworowski had said. Article 40 of the Statute merely 
referred to the notification of a special agreement already 
concluded, and Article 35 only referred to it in order not 
to omit the case of a special agreement, but the essential 
tliing in Article 35 of the Rules was the application. 

M. ANZILOTTI proposcd the following wording: 
"The special agreement wtiereby a case is brought 

before the Court chall be notified as laid down in 
Article 40." 

The PRESIDENT pointed out that the object of Article 35 
was to indicate to lawyers responsible for drawing up an 
a,pplication or special agreement what those documents 
sllould contain. I t  was not therefore rnerely a question of 
notification. 

Count ROST~VOROW~KI wished to keep the beginning of 
Article 35 as proposed and to add: " shaIl be notified and 
drawn up . . .". The words " drawn up " would cover the 

. contents of the special agreement. 
M. FROMAGEOT would prefer a text on the lines of that 

- proposed by M. Urrutia. He suggested that, In this con- 
nection and in order tO meet the President, who wished tXe 
first two paragraphs of Article 35 to begin in the same way, 
the first paragraph might be worded as follows: 

" When a case is brought before the Court by means 
of a special agreement, Article 40, paragraph I ,  of the 
Statute shali apply." 

And the second paragraph would begin as follows: 

" When a case is tirought before the Court by rneans 
of an application, the application shail contain. . . ." 

Thus the two paragraphs wouId balance perfectly. 

The PRESIDEKT took a -vote .on M. Fromageot's text, 
which was to replace paragraph I of Article 35 proposed 
by the Co-ordination Commission. . 

This text was unanirnously adopted. 

Article 35, Paragraph 4. 

The PRESIDENT next turned to paragraph 4 of Article 35 
proposed by the Co-ordination Commission. This paragraph 
corresponded to paragraph 3 of the existing Article 35. He 
recalled tliat the question of the retention of this paragraph 
had been reserved, the President having given his opinion 
in favour of its deletion. The Co-ordination Commission, 
however, had confined itself to endowing it with the form 
of a rule of procedure which it did not at  present possess. 
The proposed paragraph was as follows: 

" 4. A request that the case submitted by means 
of the above-mentioned special agreement or application 
should be referred to one of the Special Chambers men- , 

tioned in Articles 26 and 27 of the Statute shall be made 
in the document instituting proceedings or shall accom- 
pany that document. Such a request shall be complied 
with provided that the Court is satisfied that the parties 
are in agreement. Sirnilarly, a request to the effect 
that technical assessors be attached to the Court, in 
accordance with Article 27 of the Statute, or that the 
case be referred to the Chamber for Summary Proce- 
dure, shall also be granted; compliance with the latter 
request is, however, subject to the condition that the 
case does not relate to the matters dealt with in Ar- 
ticles 26 and 27 of the Statute." 

The President added that the provision adopted in 
1922 had been based on the idea that,-if the parties, or 
one of them, desired to request that a case be submitted 
to a SpeciaE Chamber, such a request must be made a t  
the beginning of the proceedings. That idea was brought 
out more clearly in the Co-ordination ~ommission's texi. 

M. FROMAGEOT proposed to amend the wording as follows: 
" A request that a case submitted by means of a 

special agreement or an application should be reierred 
to one of the Special Chambers . . . must have been 
agreed to beforehand by the parties." 

Baron ROLIN-JAEQUEMYNS did not consider that a 
request for a case to be referred to a Special Chamber need 
be emboclied in the special agreement itself ; it need on1y be 
inserted in the document notifying the special agreement. 

The PRESIDENT pointed out that it was for that reason 
that the proposed text used the words : " . . . in the docu- 
ment instituting proceedings, or should accompany that 
document "; that wording would include a covefing letter 
or a special letter. 

He would, however, prefer to omit the words " subject 
to the condition that the case does not relate to the matter 
dealt with in Articles 26 and 27 of the Statute " in the 
Co-ordination Commission's text, as they did not appear 
in accordance with the real meaning of the Statute. I t  
would be rcrnernbered, in this connection, that the revised 
Statute expressly recognised the right of the parties to have 
questions of labour, communications and transit examined 
by the Chamber for Summary Procedure. 

M. ANZILOTTI asked how the question of technical asses- 
sors assisting in proceedingç before a Chamber for Summary 
Procedure would be dealt with. For Article. 26 of the 
Statute Iaid down that the judges would, on al1 occasions, 
be assisted by four technical assessors. But how was the 
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Chamber for Summary Procedure-which now consisted of 
three judges only-to function, if those judges were to be 
assisted by four technical assessors 7 

M. FROMAGEOT propoçed an amendment affecting the 
French tcxt only and added that it would be well to make it  
clear in the text which was the relevant paragraph of Ar- 
ticle 27 cf the Statute. 

The REGISTRAR said that it was paragraph z of Article 27 
that should be mentioned. 

The PRESIDENT read the Co-ordination Commiçsion's 
proposal, as thus amended : 

" A request that a case should be referred to  one of 
the Special Chambers mentioned in Articles 26 and 27 
of the Statute shall be made in the document institutina ., 
proceedings or shall accompany that document. Such a 
request shall be complied with provided that the Court 
is iatisfied that the parties are in agreement. Similarly, 
a request to the effect that technical assessors be 
attachcd to the Court, in accordance with Article 27, 
paragraph 2 ,  of the Statute, or that the case be referred 
to the Charnber for Summary Procedure, shall also 
be granted; cornpliance with the latter request is, how- 
ever, subject to  the condition that the case does not 
relate to  t he  matters dealt with in Articles 26 and 27 
of the Statute." 

He put this text to the vote. 
Subject to possible drafting alterations, i t  was unanimousIy 

adopted. 

Article 35, Paragrafih 2.l 

The PRESIDENT drew attention to an alternative text 
proposed by Jonkheer van Eysinga for paragraph 2.2 

The Court would have to  choose between the Co-ordination 
Commission's text and that of Jonkheer van Eysinga. 

Jonkheer VAN EYSINGA observed that, in order to  facilitate 
acceçs to  a pernianent international Court, it was irnport ant 
that the unilateral document instituting proceedings-the 
application-should not be overloaded. That object was 
quite satisfactorily attained in Article 40 of thes ta tu te .  
But, .in the proposed Article 35 of the Rules, several require- 
ments with regard to the application had been added which 
were not justified by Article 40, and'which appeared to 
depart from the idea of an indication of the subject of the 
dispute, as prescribed by that article. These new require- 
ments include a mention of the t'reatv orovisions or other 

2 1 

rules of law alleged as the basis of the claim, and a reference 
to  the clause on whick the applicant founded the Court's 
jurisdiction. Jonkheer van Ëysinga was not opposed to 
the latter addition, arhich the Court had aIready adopted 4- 

See pp. 87-88 and 95. Paragraph 3 of 22.v.34 has becorne para- 
graph 2. 

V e x t  of proposal: " The application whereby a case is submitted 
ta  the Court shall contain, in addition to the indication of the subject 
of a dispute and the parties concerned and a reterence to the pro- 
vision on which the applicant founds the jurisdiction of the Court, 
a succinct statement of the facts and a statement of the claim; al1 
these points to  be further developed and supported by evidence in 
the mernoria1 to which the evidence wilI be annexed ". 

" 2. The application whereby a case is brought before the Court 
shall contain, in addition to the name of the applicant party and 
the specification of the subject of the dispute: the name of the party 
against whom the claim is made; reference to  the provision relied 
upon by the applicant to establish the Court's jurisdiction; a precise 
statement of the claim; reference to the treaty provision or rule 
of law relied upon to  support the claim; and a succinct staternent 
of facts; the foregoing to be amplified in the case by argument and 
by evidence, which shall be appended thereto." (Revised text: see 
p. 93, first column). 

Qee pp. 91-92. 

and he had therefore retained it in his text-but he was not 
in favour of the former. His own view was that it sufficed. 
to  Say that the subject of the dispute must be specified 
in the application; it was in the Memorial that-a reference 
to  the rules of law on which the party relied sho;lA be given. 

A State finding itself impelled, in given circnmçtances, 
to submit an urgent application would be much embar- 
rassed if it was obliged to mention, in that document, al1 
the treaty provisions or other rules of law on which its 
claim was based. 

The alternative text that- he propoçed only differed, in 
substance, from the Commission's text by its omission of 
the words: " the treaty provision and other rules of law 
alleged as the basis of the claim ". For, if that passage 
were maintained, they would be losing sight of the important 
rule wkich underlay the Court's junsdiction-narndy, that 
the Court must be freely and easily accessible. 

M. GUERRERO, Vice-President, was prepared to  accept 
Jonkheer van Eysinga's text. He agreed with the latter 
that the Court should do its utmost to avoid cornplicating 
the task of a party desiring to submit an application. 
Sornetimes, in an urgent case, a party had no tirne to  make 
an exhaiistive stiidy of the issues, or t o  consider al1 the 
treaty provisions or legal principles on which its application 
might be founded, before sending the case before the Court. 

M. NEGULESCO said that, personally, he preferred the 
Co-ordination Commission's text. For, in his opinion, the 
words proposed by the Commission: " . . . the treaty 
provision or other rules of law alleged as the basis of the 
claim ", .were necessary; for, as Article 62 of the Statute 
gave a right of interventian to third States, i t  was necessary 
that the wording of the text should be regardful of that 
aspect of the question. 

M. ANZILOTTI feared that the Co-ordination Commis- 
sion's text went too far. He agreed with the Vice-President 
that a reference to the treaty provision or other rule of law 
alleged as the basis of the clairn ought not to  be required. 
On the other hand, it would not suffice mercly to indicate 
the subject of the claim, since the same tliing might be 
claimed on widely differcnt grounds. In his view, these 
difficulties might be removed by adopting a text simply 
rcquiring an indication of the grounds on which the claim 
was based; for instance: " . . . a precise indication of the 
subject of the claim and of the grounds upon which it is 
based 1'. These grounds might be either grounds of fact or 
of law. 

M. SCH~CKING agreed with the opinions expresçed by 
Jonkheer van Eysinga, the Vice-President, and M. Anzilotti. 
If the Rules prescribed a succinct statement of the facts, 
that statement would suffice to describe the nature of the 
claims, so that i t  would be unnecessary to require a reference 
to rules of law-perhaps of common law-which it  might 
sometimes be very difficult to give. Theyshauldavoid requir- 
ing an application to  cover too much ground. 

M. FROMAGEOT also conçidered that' the wordç " . . . the 
mention of the treaty provision or other rule of law alleged 
as a basis for the claim . . ." went too far; he thought, 
however, that they should not omit all mention of the 
grounds alleged as the basis of a " claim ". He therefore 
suggested that the Court should ~ e t a i n  the xvhole of the first 
part of the Co-ordination Commission's text of paragraph 2 ,  

omit the words he had just quoted, and amplify the para- 
graph in the following manner: 

" . . . a succinct çtatement of the facts and graunds . 
on whicli the claim is based, ihese facts and grounds 
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I 
I being developed and the evidence' adducep in the 

hlemorial, t o  which the evidence ivil l  be anqexed ".. 
l M. NEGULEÇCO was in agreement with M. Fromageot's 

text, subject to the addition of the words:' " q o z ~ n d s  of 
/acf and of lnw ", thus indicating the legal basis of the 
action. 

M. FROMAGEOT observed that ,the ,word " grounds l' 
(motifs) included grounds both of fact and of. Iak 

I 
M. GUERRERO, Vice-President, asked the Presidcnt to 

put Jonkheer van Eysinga's proposa1 to the vote first; as 
i t  appeared the simplest. I t  was clear, after M. Fromageot's 
explanationç, that the latter's proposal went as fdr as that 
i:){ the Co-ordination Cominission. 

M. WANG supported i he amendment which M. Ffomageot 
clesired to make in the Co-ordination Commission's text, 
;md which, i t  seemed, should satisfy Jonkheer v a n l ~ y s i n ~ a .  
'flie word " succinct " was indeed very elastic and' could 
1:ie interpreted in any way, so that, in case of urgency, 
the statement could be kept 
applicant party had more time, the statemeiit 
Suller. 

Count ROSTWOROW~K~ was in favour of 
hf. Fromageot's text for the last lines of 
rlrafted by the Commission; but he 
pity to  abandon the idea that 
phrase whicb RI. Fromagetit desired to  omit. A State should 
riot bring a case before the Court unless it considlred t h d .  
some legal right had been violated. It Ras therefore necés- 
sary that there shoiild be a lrgal ground for the sub+i~sion.of 
the application, and it  shonld be mentioned in that docu- 
ment. hl. Frornageot's text seemed to him to saesfy th,at 
requirement, silice it contained the word " grounds ". 

I 
Jonkheer VAN EYSINGA observed that the whyle ques- 

tion now under discussion had its basis in Article 40 o f .  
the Statute, which in regard to both cases-specil1 agree- 
ments or applications-prescribed that the " sybject o f  
the dispute and the contesting parties'." rniist he indicated. 
The rlaboration of the lcgnl grounds and the )succinct 
statemerit of facts, the inclusion of which iil the application. 
it: !vas sought to prescribe, would be found to bej. already 
included in it, if the words " subject of the dispute " were. 
wisel~7 interpreted. 1 .  

M. ANZ~LOTTI emphasised once more the difference 
betwcen the case of an application and a special agree- 
nient. The latter was a step taken jointly I>y ;the two 
partics, whereas the former--the application-was taken 
by the initiative of one party only. But, ns i t  4roduckd 
certain effects on the other party and on the subsequeht 
proceedings, it was only juçt that the interest of the opposing 
party in being inforrned of the precise nature of the daim 
made uDon it should be borne in rnind. A succinct sdaternent 
of the ;rounds did nut, from that point of viéw, appbar to bc 
going beyond what couId be required of the party submitting- 
the application.' 1 

I 
The PRESIDENT douhted .whether-apart from the word- 

ing-there was any great differcnce between tije texts 
I 

proposed by Jonkheer van Eysinga and the Co-ordination. 
Ci:imnlissiori, respectively, if they omitted :the words: 
" a reference to the treztty provision or othcr ru1 of law 
alleged as the basis of the claim ". 

a 
The PRESIDENT asked the Court to vote on t l e  omis- 

sion, which should be regiirded as proposed by Jonkheer van 
Eysinga, of the words he had just quoted. 

By ten votes against two, the Court voted for the omission 
of the words. 

The PRESIDENT then p ~ i t  tc~ the voté M. Fromageot's 
proposai that the latter ,part of pa~agraph 2 of Article 35' 
should; be worded as follows : 

. . " .. +. . specify . . . the prcciçe nature of tlie clairn; 
- and give a succirict staternent of the facts and grounds 

on which the claim is based, these facts and gfounds 
being developed and the evidence adduced in thekIcrno- 
rial, to which the evidence will be' annexed ". 

This test was adopted by nine votcç against three. 

M. FROMACEOT asked why the Co-ordination Commis- 
sion had, in the 'second paragraph, used the words: " a 
reference to the clairse on which the applicant founds the 
Court's jurisdiction ". The original wording had been: 
" a reference to the clause in virtue of which the application 
is submitted ".. 

M. ANZILOTTI explained that these ~vords were' amhigu- 
ouç. I t  might be thought that they had in view the pro- 
vision relied on for the substance of the claim. . 

I . v I . ~ ~ . *  , 

Discltssed as Article 35 (draft) . .. . 

Article 35 of the Rtdes. " I. When a case is brought 
before the Court by 'means of a special agreement, 
Article 40, .paragraph 1, of the Statute shall apply. 

" 2. When a case is brought before the Court by 
means of an application, the application- shall specify, 
,in addition to the name of the applicant and the subject 
of the dispute: the name of the party against whom the 
clairn is submitted, the provision on which the appli- 
cant founds the jurisdiction of the Court and the precise 
nature of the claim, and give a succiilct staternent of the 
facts and grounds on which the claim is based, the$;! 
facts and grounds being d&veloped and the evidence 
adduced in the Mernorial to  which the evidence will 
be annexed. 

" 3. The original of an application shall be.signed 
either by the agent of the party submitting it, or by 
the diplomatie representative' of that party at The 
Hague, or, if the party has no diplornatic representati& 
at The Hague, by a duly authorised person. If the 
document bears the signature of a person other than' 
the diplomatic representative of that party a t  The 
Hague, the signature shall legalised by this diplo- 
matic representative or by the cornpetent authority- 
of the Government concerned. 

" 4. A request that a case should be referred to one' 
of the Special Chambers mentioned in Articles 26 and 
27 of the Statute shall be made in thë 'document insti- 
tGting proceedings or shall a&ompany that document., 
Such a request shall be complied with provided that 
the Court is satisfied that the ,parties are in agreement. 
Similarly, a request to the effect that technical asses- 
sors be attached to the Court, in accordance with' 
Article 27, paragraph 2, of the Statute, or that the 
case l-ic refer'red to the Chamber for Summary Proce- 
dure, shall also be granted; compliance with the lat- 
ter request is, however, subject to  the condition that 
the Case does not relate to the matters dealt' with in 
Articles 26 and 27 of the Statute." 

M. FROUAGEOT referred to  the :possibility of a State 
which had not sigiied the Optional Clause bringing a suit 
against'a party which had signed the Clause. Tlle Optional 
Clause could only be invoked on condition. of recipro- 
city, and in such a'case that Condition would riot be present. 



98 :. Article 32 

&st a State which thus subrnitted an application without 
being in a position to invoke the Optional Clause be refused 
acceçs to the Court, if the other party made no objection 
to the application ? Perhaps the word " &entuellement " 
(if any) might be inserted before ~(after) the words: " la 
meniion de la disposition . . ." (spqcify th$ provision . . .) 

M. SCIIÜCKING was also. anxious that the forum $ro- 
rogatum should not be ruled out. 

M. NEGULESCO was afraid that the word " éven2eceZZe- 
ment " might make it possible fori an applicant to bring 
a suit before the Court without there being any treaty 
provision giving the Court jurisdiction. 

Baron ROLIN-JAEQUEMYNS foresaw some danger in this 
contingent clause. I t  would be better simply to Say that 
a State, in applying tu the Court,, need only specify the 
claim. If the Court had no jurisdiction, it would Say 
so; if it had jurisdiction, it would take cognisance of the 
application. Baron Rolin-Jaequemyns therefore would be 
opposed to the addition of the word " ëvenfuellement ", 
but hè would agree to the deletion of the whole phrase to 
which it was to be added. 

1.v1.34 (2nd meeting on that date).* 

Discussed as Article i5 (dra f G )  . 
The,, PRESIDENT requested the Court to reiurn to the 

discussion of Article 35, in the second paragraph of which 
M. Fromageot had desired, to insert the word " éventuelle- 
ment ". 

M. FROMAGEOT recalled that the first draft of the Statute 
had provided for free recourse to the court'. In  October 
1920, the Council of the League 'of Nations had decided 
against that method; it was then considered that a case 
couId not be brought before the Court unlesç both parties 
assented to that course beforehand; that assent might 
find expression in the conclusion :of a special agreement 
by the parties, or in their accession to the Optional Clause, 
or to any other clause giving the Court compulsory jurisdic- 
tion. ,. 

The situation discussed at  the end of the morning sitting 
was that in which two parties, though not having signed 
a clause of the above description, filed applications against 
each other. Did not the agreement that was envisaged 
and prescribed in the Statute exist in such a case, seeing 
that both parties, desirous of a pacific settlement, were 
applying to the Court in regard to the same facts 7 No 
doubt, each of them was doing so unilaterally; yet, in fact, 
they were submitting the same dispute to'the Court. CouId 
it not be held that there was a tacit agreement ? Would 
the Court, in such a case, be justified in rejecting the 
applications, on the ground that they were submitted 
unilaterally, because there had been no forma1 acceptance 
of the 'Optional Clause, or of a compromissory clause such 
as that in the Minorities Treaties ? 

For these reasons. M. Frornageot would not press for 
the insertion of the word " éventuellement ", which he had 
formerly proposed. 

Count R~STWOROWSKI said that M. Fromageot had asked 
whether the Court should reject the application, because it 
contained no mention of a clause conferring jurisdiction 
upon the Court. He (Count Rostworowski) considered that 
paragraph 2 merely gave extrernely useful information to the 
parties as to what their applications should contain, and it 
should not follow as a consequence that the smallest failure to 

observe the provisions of the paragraph must entai1 the 
rejection of the application. 

M. S C H ~ C K I N G  thought that there was danger in laying 
down additional requirements as to what an application 
must contain, without'being clear as to the legal consequences 
that would ensue if the application failed to comply with 
those requirements. He himself differed from Count 
Rostworowski as to these consequences. In  that connec- 
tion, he referred to Article 16 of the Instructions for the 
Registry l, which was, in the following terms: 

" Should an application-whether instituting pro- 
ceedings, or for Permission to intervene, or for revision 
- o r  a request for an advisory opinion, or a Case, 
Counter-Case, Reply or Rejoinder addressed to the 
Court, not be prepared in accordance with the forms 
prescribed by the Rules of Court, the Registrar will 
inform the party'which has deposited the document in 
question; if the dociiment is not amended within the 
time fixed for its presentation, he will inform the Court." 

I t  would thus become the duty of the Registrar to draw 
the attention of the party concerned to the fact that the 
application did not contain a mention of the provision on 
which it claimed to found the Court's jurisdiction. Should 
the party not comply with his request, the Registrar would 
have to inform the Court ; in that case, the Registrar would 
not, it appeared, communicate the document to the other 
party. 

The Co-ordination Commission's report aIso stated that: 
" if the rules concerning the contents of the application 
were not complied ~ i t h ,  if there was anything missing- 
e .g . ,  the clause conferring jurisdiction-the Court should 
reject the application a limine ". Accordingly, if these 
conditions were inserted in the Rules, definite consequences 
would ensue. 

Count R o s ~ w o ~ o w s ~ r  drew a distinction, among the 
requirements of paragraph 2, between those which entailed 
the rejection of the application ,and those which did not. 
Article 40 of the Statute required that the application 
should indicate the subject of the dispute and the contesting 
parties; if Article 40 of the Stature were not complied with, 
the application might be rejected. The other conditions laid 
down in the paragraph were, however, simply recommend- 
ations which the Court made, through the Rules, to the 
parties, in order that the latter should give it certain very 
useful information; the non-observance of these conditions 
should not, it would appear, entail the rejection of the 
application, because they were not conditions prescribed by 
the Statute. 

M. ANZILOTTI admittéd th&, if one adopted Count 
Rostworowski's standpoint, the situation was quite dif- 
ferent and the objections whjch he had raised when the 
article was discussed, lost huch of their force; but if one 
took that point of viëw, the present wording of the article 
appeared defective. In his .opinion, there was nothing in 
the proposed text, or indeed in any other clause of the 
Rules, to j ustify the distinction between the indications 
which were essential in order that the application might be 
accepted, and other indications which it was merely recom- 
mended that the application should contain, but the absence 
of which would not prevent it from being accepted. If they 
went by the text as adopted by the Court, it was impossible 
to contend that the iridication of the parties and of the sub- 
ject of the dispute were the only essential conditions; the 

1 See E 5, p. 6 r .  



I mention of the clause on which the applicant founded the 
Court's jurisdiction should also be dcemed an essential 
(:ondition for the acceptability of the application 1 

i M. GUERRERO, vice-~resident] did not think that Count 
Rostworowski's interpretation was entirely correct. 1 The new 
,4rticle 35 of the Rules prescribed conditions which were 
additional to  those laid down in Article 40 of th< Statute. 
'The terms in which the articIe was couched were imperative, 
1:ioth in regard to  the two conditions prescribed in +ticle 40 
of the Statute and to the ncw conditions that were to be 
added in the Rules. Taking the article as it , was' wordcd, 
it could not be argued that EOme of the conditibns were 
l~inding while others were optional; al1 the cpnditions 
specified were binding. Perhaps, however, i t  yould be 
~)ossible to meet those members of the Court who considered 
that no further obligations should be imposed oh parties 
submitting applications by modifying the text ih suchl a 
rnanner as to  indicate that some conditions were apsolutely 
binding, whereas others were not. The binding cpnditions 
would be the two requirements prescribed by th? Statute 
itself. The others, wlii(:h were rather of an optional char- 
acter, would be those ailded in the RuIes, and théy wofild 
lie in thc nature of recommendations. 1 

Jonkheer V A 6  EYSIBGA held thai ihe question lmust be 
considered in close coniiection with the first paragraph of 
Article 38 of the Rules. If a State approached tpe Court 
tiy means of an application, and if that document were 
transmitted to the respondent, three possible situations 
rr~ight arise : I ' The State might consider itself bound to accompany the 
a.pplicant before the Court, because there was a? undér- 
taking obliging it to do SO; or it might file an' objfction to 
the jurisdiction; or, again, even in the absence of a provision 
obliging it to  accompany the applicant before f he -court,, it 
niight, in given circurnstances, be disposed to do ko, 

The last-mentioned course might sometimes, having regard 
to  the political conditions prevailing at a given moinedt, be the 
only means of securing the legal settlement of a dispute, andiit 
was one which the Court should not exclude. I t  wbs there- 
fore important that States should retain the possi/ility 'of 
presenting themselves before the Court in pursuance of a 
tacit agreement. 

A I .  SCH~CXING desired that the text should makb a clear 
distinction between those requirements which must be ful- 
filled in order that an application might be entertailned and 
those which were merely in the nature of recommendatioris. 

I 
" The Court shall be competent to hear an9 deter- 

mine any dispute O €  an international character which 
the parties thereto submit to it." 

h l .  N ~ s u r ~ s c o  was inclined to agree with the opbions of 
Count Rostworowski, Rf.  Schücking and the Vice-Pfesident. 
But the case suggested 11y M. Fromageot raised a question 
concerning the Court's jurisdiction : M. Fromageot lthought 
that, in a case where two parties, without having signed 
an optional clause, filed appIications against each o\her, the 
Court would have jurisdiction; M. Negulesco was of a 

I 
The meaning of the words ". . . which the parties thereto 

submit to it  " had been tiebated in 1920. Did it mean both 

contrary opinion. 
Rloreover, Article 14 of the Covenant laid down 

the parties to the dispute, or only one of them ? The con- 
clusion reached was that the word '' parties '' in ~ l t i c l e  14 
of the Covenant meant both the parties. Consequeltly, the' 
idea of a unilateral sumrnons before the Court coyld only 
be acceyted if a prior agreement existed. Moreover, the 

I 

that:  . 

Court had hitherto admitted that, in case of a special agree- 
ment, there gere no parties, in the strict sense of the term: 
there was no claimant or respondent. How, then, could it  
be held that a case might be brought before the Court 
uniIaterally-a method which presupposed a claimant and 
a respondent-and that a tacit special agreement had been 
established between the parties ? If there was a speciaI 
agreement, then, according to al1 the Court's Rules, that 
agreement must be notified, which notification was not 
possible in the case of a unilateral summons. In fact, every 
application instituted proceedings, and in the case under 
consideration there were two separate proceedings. The 
two different applications, instituting two separate proceed- 
ings, could not influence the jurisdiction of the Court in 
relation to each other. The applications would be separate, 
so that the Court wouId have to examine the question of 
jurisdiction specially and individually for each of them. 

M. Negulesco believed that unilateral proceedings could 
be instituted only if a convention existed giving the right 
to institute them to both parties concemed and that, in 
the absence of such a convention, i t  was impossibIe t a  
hoId that an application could be entertained in virtue of 
a sort of tacit special agreement; for the Court had made 
special rules of procedure for applications and for special 
agreements. .- 

Baron ROLIN-JPEQUEMYNS did not Lielieve it  possible for 
a kind of special agreement to be arrived at by means of an 
application. On the other handi he admitted that the diç- 
tinction between points that must necessarily be mentioned 
in an application and those which it  might usefully contain 
but which could also be left out was, in itself, a right distinc- 
tion; and, bearing this distinction in rnind, a new draft might 
be prcpared separating the obligatory conditions from those 
which it  was simply desirable that an application should 
fulfil. 

With that object in view, Baron Rolin-Jaequemyns 
proposed the following text: 

" When a case is brought before the Court by means 
of an application, the latter rnust, in any case, indicate 
the party making the application, the subject of the 
dispute, and the party against whom the claim is 
submitted; it rnay further contain a reference to the 
clause upon which the applicant founds the Court's 
jurisdiction, together with a succinct staternent of the 
facts and grounds upon which the claim is based, these 
facts and grounds being developed and the evidence 
adduced in the Mernorial to which the evidence will be 
annexed ." 

M. GUËRRERO, Vice-President, was prepared to  accept 
Baron Rolin- Jaequemyns' proposai, but desired to read 
the following text which he had prepared: 

" When a case is brought before the-Court by means 
of a n  application, the application must indicate, in 
addition to  the subject of the dispute and the party 
against whom the claim is submitted . . .", 

and so on, to  the word " annexed "; after which he would 
add : 

" Failure to observe the first two of the above condi- 
tions will prevent the acceptance of the application." 

An application was bound to give information on the 
two points laid down in the Statute. The information on 
the other points was optional, and its absence would not 
make it  impossible for the Court to entertain the applica- 



M. FROMAGEOT thought the proposa1 would be clearer 
if it were worded as follows: - 

" . . . the application must, before it can be enter- 
tained, indicate the party making the application, the 
suhject of the dispute and the party against whom the 
claim is submitted; it shall further indicate . . . !'. 

M. URRUTIA would gladly accept the Vice-Presideiit's 
proposai, but he was troubied about the difficulties which 
might arise, in practice, if they laid down that certain 
conditions were essential for the application, while the 
others were optional. 

I t  would be better, in his view, to lay down fewer condi- 
tions in the Rules, but to put them all on an equal footing, 
so that non-observance of any one of them would bar the 
acceptance of the application. If they took that course, it 
would be best to confine the essential conditions to those that 
were prescribed in the Statute-namely, the indication of 
the subject of the dispute and the names of the parties. 

Count ROS~VOROWSKI observed that paragraph z was 
concerned, not with forma1 conditions, but with the contents 
of the application. That paragraph should not go into the 
reasons which would prevent an application from being 
entertained. Regarded from that standpoint, the paragraph 
presented no difficultp. 

As regards the drafts submitted by Baron Rolin- Jaeque- 
myns and the Vice-President, he preferred the latter, with 
the amendment proposed by M. Frornageot. But he thought 
the same object could be attained by saying: " When a case 
js lirought b e f w e  the Court b~ means of . . . the applica- 
tion is bound to indicate . . .". Then woiild follow the two 
essential conditions, after which the text would go on: " I t  
shall also indicate . . . ", etc. 

M. ANZILOTTI thought the disciission had raised a number 
of important questions, on which it was impossible to decide 
withotit previous reflection. If Article 35 was n6t regarded as 
specially important, would it not be better to postpone its 
examination 7 

M. ADATCI thought that the Co-ordination Commission 
might accept the suggestion put forward by the Vice- 
President and Baron Rolin- Jaequernyns-namely, to insert 
the points laid down in the Statute as essential conditions, 
and to mention the others as desirable or as recommended, 

M. GUERRERO, Vice-President, would prefer that the 
Court should a t  least settle the principle of Article 35 
before separating. Moreover, the Court would have to 
proceed, later on, to a second reading of the RuIes as a 
whole. 

The words " in order that it can be entertained " (" s o z ~  
+ne d'irrecevabili.fé ") suggested by M. Fromageot ~vould, 
it seemed to him, meet all the opinions that had been 
expressed. 

The PRESIDENT said that the Court had adopted a 
draft Article 35 on the previous day. M. Fromageot had 
feIt certain scruples, which led him to propose the inser- 
tion of the word " éventtrellemeltt " in the text. Personally, 
he (the President) thought the word was unnecessary; 
for, if there was an arrangement between two States to hring 
a case before the Court by submitting separate applications 
against each other, the agreement necessary to give the 
Court jurisdiction was, in that way, provided. On the other 
hand, they must be carefuI not to expose a State to the 
danger of being summoned before the Court without being 
informed as to tlie lega1,provision on the basis of which it was 
summoned. I t  was therefore desirable that the application 
should mention- this legal basis, quite apart from any 

question of penalties, or of a refusa1 of the application. 
There was also a danger in enumerating the points which 
rnust be indicated, failing which the application would be 
refused; for it might be deduced that, even if the other 
conditions Iaid down in the Rules were not compIied with, 
the application could be entertained. 

The Court could, no doubt, take time for reflection, 
and postpone the final drafting of Article 35 until it resumed 
work on the revision of the Rules. But, if it wished to do so, 
it would be well to decide first which part of the article was 
to be reserved. W a s  it the whoIe article, or onIy paragraph z ? 

M. ANZILOTTI agreed with the idea put forward by 
Count Rostworowski and Baron Rolin-Jaequemyns. Pcrhaps 
it might be laid down-follo~ving the rnethod adopted in 
certain codes of procedure-that an application which 
failed to contain certain information, such for example as 
the indication of the party againçt ivhom the claim was 
submitted, or the indication of the subject of the dispute, 
would be automatically nul1 and void; on the other hand, the 
Court might refuse to accept an application a t  the request of 
the party interested, owing to the non-observance of some 
other condition. 

M. FROMAGEOT said he did not wish to make any sugges- 
tion regarding the substance; but he wondered if the follow- 
ing text might satisfy al1 the opinions that had been 
expressed : 

" When a case is brought before the Court by means 
of an application, the latter must indicate the party 
makjng the applicaiion, the party against whom the 
clairn is submitted and the subject of the dispute; it 
must also, so far as possible, specify the provision . . ." 

M. GUERRERO, Vice-President, though he preferred the 
text containing the wards: " in order to be entertained ", 
also considered this wording in harmony with his point of 
view. But would it not be well to remind parties, in more 
definite terms, of their obligation to bring their applications 
in conformity with the conditions prescribed by the Rules ? 

M. FROMAGEOT recalled that some members of the Court, 
though agreeing that there was an obligation to indicate 
the subject of the dispute, and the parties thereto, in the 
application, had nevertheless thought it wiser to be content 
with emphasising the binding character of this obligation, 
without making mention of penalties in case of a failure to 
observe it, 

The PRESIDENT thought it desirable that the Court should 
adopt a decision in regard to Article 35 before it separated. 
The text of one complete section of the Rules would then 
be settled. 

Accordingly, he put the text proposed by M. Fromageot 
for paragraph 2 to the vote; thiç text uras unanimously 
adopted. 

The President declared that the text thus approved 
would replace paragraph 2 of Article 35, as adopted by the 
Court on the previous day. 

He then proposed the adoption of paragraphs 1, 3 and 4 
of that article. 

The PRESIDENT noted that, except for reservations by 
two judges, the Court niade no objection to the adoption 
of paragraphs 1, 3 and 4 of Article 35, in the form in which 
they had been circulated on that day (see y. 97). 

26.11.35. 

. See under Article, 67, p. 284, for referince to Article 35 
(Article 32 of Rules of 11.111.36) in connection with Article 66 
(6) (Article 67 of Rules of 1x.111.36). 



Discussed as Avticle 33 in First ~ e a d i n g .  
I 

Tlie article was adopted with the following text.: 

'' I. Whon a case is brought before the ¢ourt by 
means of a special agreement, Article 40, paragraph, 1, 
of the Statute of tlie Court shall apply. 1 

" z .  When a case is brought before the Court by 
rneans of an application, the application muçtj indicate 
the party çubmitting it, the part? against whom the 
clairn ir brought and the subject of the dispute!; it must 
also, as far as possible, specify the provision yn which 
the applicant founds the jurisdiction of the Court and 
the precise nature of the claim, and give a)succinct 
statement of the facts and grounds on which \he claim 
is based, these facts and grounds being develqped and 
the evidence adduced in the Mernorial, to which the 
evidence will be artnexed. 

" 3  and 4. [For the text of these paragrdphs, see 
page 97 (18th meeting, 1.v1.34) .] " I 

Discussed as Article 33.' 

Articles 33 and 36 (35 of Ruleç of 11.111.36). 1 
M. U ~ n u n a ,  without making any fresh observ{tions in 

regard to the text of Articles 33 and 36, raised the ~uest ion 
whether it would not be better to reverse the poçition of 
tl-iese two articles, thus restoring the order adopted in May 
1934,' which he thought was more logical. 

The PRESIDENT observed that, according to the, normal 
sequence of events in a case, the instrument inltituting 
proceedings came first, and, together with it or 
afterwards, came the appointment of agents. 

Discusied as Artide 33. - Second ~ e a d i n g .  1 
M. NAGAOKA rernarkeil that paragraph I of thi; article 

referred to  paragraph I of Article 40 of the Statute. 1 On the 
ol.her hand, paragraph 2 of Article 33, which copcerned 
applications, contained no corresponding referencl. The 
aording of Article 33 might therefore give the impressioh 
tliat paragraph I of Article 40 applied onIy to  speciy agree- 
ments. To avoid that impression, M. Nagaoka p:oposed 
that paragraph I of Article 33 should run as follows: 

'' When a case iî brovght beforé the Court b i  means 
of a special agreement, the subject of the dispute must 
be indicated clearly and without ambiguity." 1 

The PRESIDENT observed that paragraph 2 of ~ ( î i d e  33 
contained a number of rules regarding the bringing of a 

I 
ca.se by application. No i:orresponding rules were necessary 
when a case was submitted by special agreement, pecause 
the form of the special agreement was entirely the Foncern 
of the parties.2 As a rnatter of fact, the first paragraph 
referred to by M. Nagaoka had been inserted 
that the article should not be completely silent 
to special agreements. 

Baron ROLIK-JAEQUEMYNS was afraid that, if 
amenclment were adopttld, there would be an apparent 
contradiction between the rules regarding applicatiQns and 
those regarding special agreements. For.the rest, he 
-- 

* D 2 ,  A. 3, P. 435. 
** Ibid. .  pp. 573-577. 

Cf. pp. 87-88, 95. . 

i t  would be more logical to group together aU the rules 
relating to cases brought by application, and, on the other 
hand, al1 those relating to  special agreements. Thus it 
would be better only to deal with cases brought by applica- 
tion in Article 33, and to put paragraph I with another 
article. 

M. NAGAOKA said that, if the words " clearly and without 
ambiguity " might be open to an interpretation n contrario 
which M .  Nagaoka had not envisageci, i t  might be better to 
Say " in precise terms ". 

Jonkheer VAN EYSINGA thought it was desirable to retain 
paragraph 1, for it constituted, in some degree, an application 
of ArticIe 40 of the Statute, which dealt first with a special 
agreement and then with an application. 

M. NACAOKA suggested that, if the Court decided to keep 
paragraph I as it  was, paragraph z rnight be drafted as 
folIows : 

" When a case is brought before the Court by means 
of an application, the application must, in csccordance 
with Article 40 of the Skk te ,  indicate tlie party sub- 
mitting it. . . . " 

M. FROMAGEOT was not in favour of this addition. 

The PRESIDENT saw an advantage in the addition pro- 
posed by M. Nagaoka; for, under ArticIe 32 of the Rules,' 
the Court could modify the provisions in this heading. 
I t  could not in any circumstances, however, make a 
modification inconsistent with an article of the Statute, 
and the provision made in paragraph z was one formally 
prescribed by the Statute and consequently invariable. 
I t  wouId not be inappropriate to indicate this. 

The Preçident took the opinion of the Court' on 
M. Nagaoka's proposa1 to add the words " in accordance 
with paragraph I of Article 40 of the Statute " after the 
words " the application must ", in paragraph 2 of Article 33. 

By seven votes to three, i t  was decided to add these 
words. 

Jonkheer VAN EYSINGA thought that in paragraph 2 .  

before the words " it must also . . .", there should be a 
full-stop instead of a semi-colon; for, whereas the first 
sentence dealt with what an application rnust con tain 
under Article 40 of the Statute, the remainder of the 
paragraph laid down what an application must " as far 
as possibIe " specify. 

The PRESIDENT declared paragraph 2 of Article 33 adop- 
ted, with the modification above mentioned. 

Article 33, Paragraph 3. 

The REGISTRAR remarked that, under paragraph 3, the 
original of an application must be signed either by the 
agent of the party suhmitting it, or by the diplomatic 
representative of that party a t  The Hague or, finally, if 
there were no such representative, by a duly authorised 
person. 

The mention of the agent of the party seemed super- 
Auoiis, because if he were entrusted with the signature 
of an application, he would fa11 into the category of duly 
authorised perçons. Furthemore, was it logical to refer 
here to  the agent, seeing that the method of appointment 
of 'an agent was not dealt with until Article 36, and under 
that article this appointment might be made in the applica- 
tion itself ? 

Article 3 I of Rules of 11.1ii.36. 



Article 32 

The PRESIDENT pointed out that, i f  the Court omitted 
the reference to  the agent in Article 33, only the diplomatic 
representative would be able to sign an application, except 
in the case of a party without a representative at The Hague. 

hl. ANZILOTTI, though he appreciated the Registrar's 
point, thought there was no objection to rnentioning the 
agent, even though the method of appointing -him was 
not specified until later. 

Baron ROLIN-JAEQUEMYNS thought that the most nor- 
mal person t o  sign was the diplomatic agent, since it was 
laid down in the same article that the diplomatic repre- 
sei~tative must certify his appointment as agent of the party. 

M. ANZILOTTI thought that the proper rule was that 
agents appointed ad hoc should, preferably, act in cases 
before the Court. 

The PRESIDENT declared paragraph 3 adopted without 
modification. 

Article 33, Parag~ta$h 4.l 

Jonkheer VAN EYSINGA considered that the final words 
of this paragraph should be deleted, viz.: " . . . compliance 
with the latter request is, however, subject to the condi- 
tion that the case does not relate to the matters dealt 
with in Articles 26 and 27 of the Statute ". There had 
been a reason for these words under the old Siatute; but 
now that a final paragraph had been inserted both in Arti- 
cle 26 and in Article 27 of the revised Statute to  the effect 
that recourse might always be had to summary proceedings 
in labour and transit cases, that reason had ceased to exist. 

Again, the section beginning with Article 33 of the 
revised Ruies dealt only with procedure before the full 
Court, procedure before the Chambers being dealt with 
in Sectian 3. Accordingly, the provisions in Article 33 
relating to the Chambers should be transferred to Sec- 
tion 3. The only point that remained to be dealt with 
in paragraph 4 af Ahicle 33 was the case of a request 
by the parties for the attackment of assessors to  the Court 
in transit cases heard by the full Court. Jonkheer van 
Eysinga therefore proposed a new text for paragraph 4 
of Article 33 and a new Article 70 bis drafted on the lines 
which he had indicated; these texts ran as follows: 

Substitute the following text for paragraph 4 of 
Article 33: 

" A request' that technicai assessors should be at- 
tached to the full Court under Article 27, paragralih z, 
of the Statute, shaII be submitted in the document 
instituting proceedingç or must accornpany that .docu- 
ment. Such a request shall be complied with if the 
Court is satisfied that the  parties are in agreement." 

New Article 70 bis : 
" A request that a case should be referred to one of 

the Chambers mentioned in Articles 26,  27 and 29 
of the Statute sha11 be made in the document instituting 
proceedings or shall accompany that document. Such 
a request shall be complied with if the Court is satisfied 
that the parties are in agreement. Similarly, a request 
that technical assessors should be attached to the Court 
under Article 27, paragraph.2, of the Statute, shall 
also be granted." 

The PRESIDENT thought that the Court could at once 
agree on the deletion of the last l i n ~ s  of paragraph 4; 

l See p. 97 ,  meeting of r.vI.34 for draft text of paragraph 4 as 
adopted in first reading. 

it was by pure oversight that they had been reproduced 
in the text circulated to judges. 

With regard t o  the new text proposed by Jonkheer 
van Eysinga for paragraph 4, the President was not sure 
what the idea had been in making the appointment of 
assessors dependent upon the request to that effect being 
made in the document instituting proceedings or presented 
together with that docun~ent. 

The REGISTRAR thought he remembered that Iwo reasons 
had been mentioned: the first \vas the necessity for agree- 
ment between the parties; if the request were made by one 
party only, the other would have to  be consulted. The 
second reason was the duty laid upon the President under 
Article 7 to obtain al1 information likely to he helpful in the 
choice of assessors. The idea had been that the requesi. 
should be presented as soon aç possible in order to give the 
President time to take the necessary steps. 

M. ANZILOTTI pointed out that, even in the absence of 
agreement, the Court could always decide to  have sssessors. 
There seemed, therefore, no objection to the rule. On the 
other hand, he thought the wording of the paragraph uras 
not clear. The fact was that, if parties were agreed in wanting 
technical assessors, they should say so a t  once; but a party 
might submit.a request on its own account Iater, in which 
case the Court would have to  give a decision. 

The PRESIDENT thought that the real rneaning of the 
text submitted to the Court was that, if the Court a t  the 
outset of the proceedings was informed that the parties were 
in agreemeni, i t  must aliow assessors to sit ;  but that the 
request need not necessarily be made in the document in- 
stituting proceedings or accompanying that document. 

As this view of 'the matier met with no opposition, the 
President noted that the Court were in agreement on the 
principle and that a new draft embodying it would have 
to bc prepared.l 

The President next drew attention to Jonkheer van 
Eysinga's. propoçal to restrict paragraph 4 of Article 33 
to the question of the nomination of assessors under para- 
graph z of Article 27 of the Statute. 

M. GUERRERO, Vice-President, gathered that the Court 
were agreed that a requeat for the addition of assessors 
might be made, not merely upon the institution of proceed- 
ings, but at any other time. That being so, this section of 
the Rules, which concerned the institution of proceedings, 
would no longer be the right place for the provision. 

M. NXGAOKA, having regard to the view adopted, thought 
i t  undesirable t o  Say that the request must be made in the 
document'instituting proceedings, especially as that seemed 
sornewhat inconsistent with the tcrms of the Statutc. 

The PRESIDENT observed that the Court had agreed 
that the Statute gave a single party the right to submit 
a request, i t  being understood that, if the other party was 
not in agreement, the decision would rest with the Court, 
but that, if both parties agreed to make the request upon the 
institution of proceedings, the Court was bound by this 
agreement. 

- He asked the Court whether they adopted Jonkheer 
van Eysinga's 'proposa1 to Iimit paragraph 4 of Article 33 
to the application of paragraph z of Article 27 of the 
Statute. 

He declared the proposal adopted. 
The President observed that, in the last pIace, Jonk- 

heer van Eysinga had proposed that the provisions regarding 

1 Cf. Article 7, paragraph 3. of the Rules of March ~ r t h ,  1936. 



I requests for the refererice of cases to the Chambers should 
be transferred to a new Article 70 bis. 

Jonkheer VAN EYSINGA said that there was 
refercnce t o  the document instituting procekdings in 
Article 71, wl-iich dealt with procedurc beforc the Cham- 
bers. Accordingly, the provisions relating to the Chambers 
and at present included in Article 33, paragraph 14, should 
;ils0 be transferred to the same position. I 31, NEGULESCO believed that. the document ipstituting 
proceedings mentioned in paragraph 4 was addfessed to 
the full Court, which rriust decide whether the case should 
I)e referred to a Chamber. 1 

TIie REGISTRAR recalIed that, under Articles 26,  27 and 
29 of the Statute, a case waç bound io be refe~red ta a 
Chamber if the parties made a joint request to that effect. 
Similarly, in the absence of such a request, the full C 
bound t o  adjudicate (Article 25).  

i Our 7' 
M. GUERRERO, Vice-President, remarked that that was 

why the Chambers werf: alwayç in being. I 
The PRESIDEKT wished to know, in a case dpere one 

party to a suit referred to the Chamber for Transit cases 
asked that assessors should be appointed, and l e  other 
riarty did not agree, with whom the decision should rest, 
the Court or tlie Chamber ? 

. M .  ANZILOTTI saicl that the deciçion would no doubt 
rest with the Chambéi-, for the Charriber was Also the 
Court. 

Jonkheer VAN EYSINGA remarked that the 
implicitly settled this point in connection with Article, 7 
of the Rulesl; for the second paragraph of that akticle, as  
noir. draftcd, made it clear that. fmrn the &set pf 
the proceedings, al1 action would be taken by the qhamber. 

I No further point having been raised in connection 
with Article 33, the PRESIDENT declared it \dopted, 
with the exception of paragraph 4, which was ~eserved. 

I The article was adopted in second reading except .for 
paragraph 4 reçerved. 

Article 33 of the Tex t  in FZrst Reading:  Suppression of 
Paragra$h 4 ;  cf. Article 7 and Article 71 (1). 

The P R E S I D E N T ~ ~ ~ ~  that, as had beendecided, he and some 
other members of the Court had prepared texts to give effect 
to the dccisionsadopted in regard toparagraph 4 of Article 33. 

The proposais made were as follows: 
I. Delete paragraph 4 of Article 33. 
2 .  Draft Article 7 as fol10ws.~ 
3. Draft Article 71 as fo l low~.~  

The President explained that i t  was proposed to delete para- 
graph 4 of Article 33 and to add a paragraph 3 to Article 7;  
an alteration would aIso be made in Article 71 of the Rules. 

I I . I I I .~~ .**  
Article 32, - Final  Ado#tiorz. 

The PRESIDENT said that no change was propoçed by the 
Drafting Committee in the first paragraph of ArticIe 32. 

I n  the second paragraph, the Committee wished to 
simplify the wording by saying: " . . . à /ourîzir dans 16 

mémoire et des preuves, qu,i y seront anrzexées " (being deve- 
loped in the Memorial to which the evidence will be annexed). 

I n  paragraph 3, the Drafting Committee proposed a 
change which might çeem to be a substantial amendment. 
The suggestion was to  delete the words in line 4 of the old 
text:  " s i  la partie n'a pas de représentant diplomatique d 
La Haye " (if the party has no diplornatic representative 
at The Hague). The reason for the proposai was the 
practical difficulty arising if the person accredited to The 
Hague did not reside there. 

With regard t o  the English text, the President said 
that the Committee proposed a slight change in paragraph 3 
consisting in the substitution of the word :' must " for 
" shall " in the phrase"' the signature nta~st be legalised ". 

The Court approved this modification. 

The PRESIDENT declared Article 32 finally adopted, with 
the amendments indicated above. 

TRANSMISSION OF AN APPLICATION TO THE ~ P P O S ~ N G  PARTY, AND NOTIFICATION OF A SPECIAL AGREEMENT 

I9.v.34. Count ROSTWQR~WSK~ wondered whether the word 
Sec urider Article 35, p. 108, for a referenee tq Article " f o r t h i t h  " might net be a cause of djficulty. if an ~ P P I ~ c -  

35 bis (Article 33 of Rules of 11.111.36, during discrission of ation were found net to be quite in order as regards form. 
Article 32 bis (Article 35 of Rules of ir.111.36). 

25.v.34.* . 
Disct,5ssed as Article 35 bis. 

The REGISTRAR did not think this couid be the case, so 
far as concerned the application of Article 16 of the Instruc- 
tions for the R e g i ~ t r y . ~  When notifications werc .made 
" forthwith", this was understood to mean that they wcre 

35 bis. " When a case is brought before the made as soon as th& necesçary coi-rections had been effected. 
Court by means of an application, a mpyl of the 
application, ccrtified correct bp the Registrar, çhall The PRESIDENT thought it would be difficult to omit 
be coinmunicated forthwith by the latter 
respondent State." 

The PRESIDENT pointed out that this article 
cclmplete accordance with the existing practice. 

to the the word " forthwith ", as it appeared in Article 40 of the. 
Statute. . . . 

was in M. GUERRERO, Vice-President, thought that the only 
On the point which required to be made clear in this article was in 

other hand, the present RuIes did not contain ünq special regard to the authority, in the reçpondent State, to whom 
clause praviding for thc immediate cornrnunicatio~ of the the Registrar's cammunications should be sent. 
xpplicatibn to the State against which the action was. ~ h ,  R ~ ~ ~ Ç ~ ~ ~ ~  pointed out that ~ ~ t i ~ l ~  36, paragraph z ,  
broiight. Furtherrnore, Article 40 of the Statute abpeare'd. 
to put respondent States on the same footing as al1 the other * ,, A, 3, PP,' 581-582. 
States cntitled to appeas beforc the Court. 
-- 

* 
2 ,  A. 3, pp. 77-78. 

See p. 33. . . .  . , 

** Ibid. ,  pp. 728-729. . 
See under Article 7, p. 34. 
See under Article 71,  p. 299. 

, For the text, see E 5 ,  p. 54. 



104 Article 33 

of the Rules referred to " the channels provided for in the 
Statute, or by special arrangement . . ."; he also referred 
to the explanations he had given a t  a previous meeting l 
in reply to a question by M. Urrutia'on the scope of this 
clause. 

Jonkheer VAN EYSINGA said he had no special objection 
to the proposed Article 35 bis, but he pointed out that the 
obligation to communicate the application to the respondent 
party was already laid down in Article 40 of the Statute and 
in Articles 32 bis,  35 bis and 36 of the Rules. 
M. F K ~ ~ ~ A G B O T  observed that the communication pro- 

vided for in Article 35 bis was a very important act of pro- 
cedure, and it was right that it should be expressly indicated. 

He suggested that the word " communicate " should be 
replaced by " notify ", for this was certainly a notification. 

M. ANZILOTTI pointed out that the word " communi- 
cate " was used in the Statute (Article 40, paragraph 2) in 
that very connection. 

Baron ROLIN-JAEQUEMYNS believed that, according to 
the terminology hitherto employed, the application was 
noiified to the Court and conzmztnicated to the parties. 

The PRESIDENT preferred that the Court should decide 
by a majority in favaiir of one or other of these terms; 
the terminology chosen would then be adopted throughout 
the Rules. 

He asked the Court to vote on the question in the following 
form: " communication " or " notification ". 

The former expression was adopted by nine votes agaiiist 
two, with one abstention. 

The Co-ordination Commission was instructed to see that 
this term was employed in al1 passages of the Rules referring 
to communications made to a party. 

The P~xsromr declared that Article 35 bis was adopted. 

The PRESIDENT proposed that the Court should take 
' 

Article 35 bis, which was as follows: 

" i n e n  a case is brought before the Court by means 
of an application, a copy of the application certified 
by him to be correct shall irnmediately be communicated 
by the Registrar to the party against whom the claim 
is brought." 

hl. FROMAGEOT fhought that this wording was not clear. 
I t  would be better to say: 

" . . . the Registrar shall immediately communicate 
to the party agalnst whom the claimi is brought a 
copy'of the application certified by him to be cor- 
rect." 

There being no observations, the PRESIDENT declared 
Article 35 bis adopted in this form. 

Baron ROLIN-JAEQUEMYNÇ, reverting to Article 35 bis, 
observcd that, when the Registrar communicated a cer- 
tified copy of a document, the intention was that the 
recipient should keep it. The act, therefore, waç not a 
communication but a transmission. 

'hl. URRUTIA would prefer to keep the word " com- 
municate ", which was used in the Statute. 

D 2 ,  A. 3 ,  p p  146-147. 
1 See p. 108. meeting af ig.v.34. 

The PRESIDENT said that was why the Co-ordination 
Commission had used it. 

Baron ROLIN-JAEQUEMYNS recalled that, under Article 40 
of the Statute, the Registrar forthwith communicated 
the application to al1 concerned. This he did by trans- 
rnitting a copy. It would therefore be better to draft 
Article 35 his as follows: 

" When a case is brought before the Court by means ' 
of an application, the application shall be communicated 
to the other party by the Regiçtrar, who shall transmit 
a copy thereof to it." 

hl. FROMAGEOT pointed out that the transmission of 
a copy constituted a communication. That was why 
they .should sap in' Article 36: " The Registrar shall forth- 
with transmit to al1 judges copies of special agreements 
or applications . . .", and in Article 35 bis the word 
" transmitted " shouId be substituted for " communicated ". 

The PRESIDENT took the opinion of the Court as to 
the substitution of the word " transmitted " for " communi- 
cated ", in Article 35 bis. 

This amendment was decided upon by eight votes to 
four. 

4.1~.35.* 
Discussed as Article 34. - First Reading.  

Jonkheer VAN EYSINGA suggested that Articles 34 and 35 
might well be combined. 

In view of the explanations given by the PRESIDENT 
and by Count RO~TWOROWSI~I-to the effect that Arti- 
cle 34, which supplemented Article 40 of the Statute, 
was of a more important kind than Article 35, and also 
that Article 34, related only to applications, whereas 
Article 35 covered both applications and special agree- 
ments-Jonkheer VAN EYSINGA did not press his proposai. 

There being no further observations, Article 34 was 
adopted in first reading with the following text: 

" \%en a case is brought before the Court by means 
of an application, the Registrar shall immediateIy 
transmit to the party against whom the claim is brought 
a copy of the application certified by him to be correct." 

Discussed a s  A ~ t i c l e  34 and adopted ila Second Reading witk a 
New Paragvaph 2 .  

The PRESIDENT opened the discussion on Article 34 of 
the Rules. 

The REGISTRAR raised the question whether, in view 
of the insertion in this article at the first reading of a 
special provision concerning the transmission of an applic- 
ation to the other party, a corresponding provision should 
not be included to cover the case where a speciai 
agreement was notified by one party only. Article 36, 
paragraph I, provided that, " if the special agreement is 
fi led by one onIy of the parties, the other party shall, 
when ackîzowledging receipt O/ the conzmunicalion annoztnc- 
ing  the filing . . ."; this pointed to an omission in the 
Rules which should perhays be made good. This might 
bc done by the addition, for instance, of the following 
second paragraph to Articlc 34: 

" i h e n  a special agreement is notified to the Court 

* D 2, A. 3, P. 430. 
** Ibid. ,  pp. 577-579. 



Articles 33, 34 

I 
by one only of the parties, the other part3 shall be 
immediately inforrned of the fact by the Registrar." 

I 
As, by definition, the contents of the spéc(al agree- 

ment would be known to the other party, only the fact 
of its notification need be conveyed to that party. 1 

The PRESIDENT, who was not satisfied with (the temi 
" notificatidn " in this context, proposed that both cases 
shotild be covered by one paragraph reading: 

" When a case is brought before the Court by rneans 
, of an application or a special agreement filed by one 

party only, a copy of the application or of tpe special 
agreement certifiecl correct by the Registrar . . ." 

I 

Jonkheer VAN EYSI~IGA recalled that, in the !ourse of 
previous discussions, it had been said that a pcument 
was " notified " to the Court, and that the Court " com- 
municated " the documi:nt notified to the parties by sending 
them a copy. I i  

I M. ANZILOTTI asked what the procedure was when a 
special agreement waç filed by one party only. 

Tlie REGISTRAR said that there were two poyibilities: 
Either the duly authorised person would corn: to the 
Registry and file the document, without pres~nting a 
writtcn note with it; in that case, a letter was sent to 
the other party announcing the fact that the Fcument 
had been filed and a t  the same time, of cours?, a note 
was placed in the file which served as a minule of the 
;ici of filing; but a cert:ified copy of the special agreemknt 
was not necessarily sent to the other party. 06 else the - 
person filing the document would accompany it witP a note; 
in that case a copy of this note was sent to the other party.l 

M. FROMAGEOT, who was anxious to make good the 
omission pointed out by the Registrar, suggested the 
l'ollowing wording-to which the Registrar 
second paragraph of Article 34: 

cumstance which would seem to justify the order followed 
in Article 34. . 

Jonkheer VAN EYSINGA agreed in principle with the 
proposed clause, but would prefer the terminology previ- 
ously established to be used. According to that terminol- 
ogy, the word " conamunique " should be used instead of 
" notifie ". 

M. FROMAGEOT pin ted  out that, as the Registrar need 
not necessarily communicate a copy of the çpecial agree- 
ment to the parties, for they were already acquainted 
with it, seeing that they had signed it themselves, he 
could confine himself to informing them that it had been 
filed; bn the other hand, the expression " fait co.nnaBtve " 
might be used if the word " notifie " gave rise to objections; 
but the two expressions had practically the same import. 

M. GUERRERO, Vice-President, would prefer the word 
" notifier ", which was more usual in legal terminology, 
to be used. 

Jonkher VAN EYSINGA recalled that the Court had 
decided to use the word " communication " everywhere in 
the Rules where communication to a party was meant, 
the word " notification " being reserved to denote the 
transmission of documents to the Court. He did not, 
however, .press the point and accepted M. Fromageat's 
text. 

The PRESIDENT noted that the Court adopted the following 
second paragraph for Article 34: 

" When a case is brought before the Court by means 
of a special agreement filed by one onIy of the parties, 
the Registrar shall immediately notify the other party 
of the fact." 

There being no. further observations, the President 
declared Article 34 adopted with the above amendment 
in second reading-l . 

" When a case is brought before the Court fy means 
of a special agreement filed by one only of th? parties, 
the Registrar shall immediately notify the other party 

11.111.36.* 
Article 33. - Final Adoption. 

The Drafting Committee proposed no change in, the 
French text. 

In the EngIish text, it suggested the substitution of 
" forthwith " for " immediately ", and in paragraph 2 ,  the 
Committee proposed to add: " that it has been so filed " in 
order to bring it more into conformity with the French. 

The whole of Article 33, as thus arnended, was finally 
adopted. 

of the fact." 

M. NAGAOKA wished this text to become the 
graph of Article 34, as Article 33 dealt first with 
of a special agreement. 

25.~.34.* 
Discussed as Article 36. 

Article 36. - " (1) The Registrar shall !orthwith 
communicate to all the rnembers of the Cou~t  copies 
of special agreements, applications, or reqqests for 
advisory opinions, which have been notified to him. 

(2) He shall also communicate copies lof them 
through the channels provided for in the Stfttute, or 
by special arrangement, as the case rnay bp, to a11 
Members of the Lr:ague of Nations and to al1 States 
not members of the League entitled to appeh before 
the Court." 

-- 
I> 2, A. 3, pp. 78-79. 

l See, for instance, C 61, pp. 15-16. 

jirst paca- 
the case 

The. PRESIDENT observed that this text-in which the 
words " or requests for advisory opinions" would have to 
be deleted-corresponded to Article 36 of the cxisting 
Rules. . 

M. ANZILOTTI pointed out that the text of the existing 
Rule did not mention the ,communication of " copies ". 
He asked what was the reason for this addition in the 
proposed text. 

The PRESIDENT said that the alteration waç made 
because, in English, if it were said that the Registrar 
communicated the special agreement, etc., that woirld mean 
that he communicated the original document. 

M. FROMAGEOT observed that it was the exception for 
a special agreement to be filed by one party only, a cir- 

I 

* D 2 ,  A. 3, P. 723 
l See p. 104 (4.iv.35) for text of paragraph 1. 



Article 34 - 

RI. FROEIAGEOT proposed to follow the terrninology of 
Article 40 of the Statute and to Say: " copies of special 
agreements or applications, which have been notified or 
addressed to the Registrar . . .". 

The PRESIDENT said that, in those circumstances, i t  
would appear better to  retain the text of Article 36 now 
in force, as i t  satisfied everybndy. 

1.~1.34.* 
Discussed as Article 36. 

The Court next took Article 36, which was as follows: 

" r. The Registrar shall forthwith communicate 
to al1 judges special agreements or applications ~vhich 
have been notified to him. 

" 2 .  He shall also communicate them, through the 
channels provided for in the Statute, or by special 
arrangement, as the case rnay be, to  Members of the 
League of Nations and to States not members of the 
League entitled to appear beiore the Court." 

hl. FROUAGEOT would have preferred the word " trans- 
mit " to " communicate " in paragraph 1.. 

The PRESIDENT thereupon reverted to Article 36, the 
first paragraph of which began with the words: " The 
Kegistrar shall . . . communicate . . .". 

Count Ros~wo~o~vSKr thought that, so as to give the 
Rules the character of an application of the Statute, it 
wouId be better io say: " The Registrar shall forthwith 
transmit to al1 the judges copies . . .". 

Jonkheer VAN EYSINGA wondered whether it  would 
not be better to  keep to the existing' text of Article 36 
of the Rules and to say that the Registrar shall com- 
municate special agreements or applications-without 
mentioning copies. 
. M. FROMAGEOT proposed the following: 

" I. The Registrar shall forthwith transmit to al1 
the judges copies of special agreements or applications 
which have been notified to him. 

" 2. He shalI also transmit copies through the 
channels provided for in the Statute, or by special 
arrangement, as the case may be, to Members of the 
League of Nations and to States not members of the 
Leagile entitled to appear before the Court." 

The PRESIDENT took a vote on this draft. 

Article 36, in this farm, was adopted by seven votes to 
five. 

4.IV.35. 
Adofited as  Article 35 ilz First Reading. 

The article \vas adopted with the following text: 

" I. [Text as adopted on 1.v1.34.1 
" 2. He shaI1 also transmit through the channeIs 

indicated in the Statute of the Court or by special 
agreement, as the case rnay be, copies to  Members of 
the Eeague of Nations and to States not members of 
the League entitled to appear before the Court." , 

Discussed as Article 35. - Second Reudifig. 

The first paragraph of Article 35 was adopted without 
observations. 

The PRESIDENT observed that there was a proposa1 to 
add the following a t  the beginning of paragraph 2 :  

" In pursuance of the provisions of Article 40, para- 
graph 3, of the Statute. . . ." l 

M. ANZILOTTI asked the reason for this addition. 

The RËGISTRAR said that paragraph 2 of Article 36 of 
the Xules in force,2 which corresponded to paragraph 2 of 
Article 35 of the revised Rules, had been inserted because, 
in paragraph 3 of Article 40 of the 1920 Statute, there was 
no reierence to States not members of the 1,eague of Nations. 
Since this reference had been added in the revised Statute, 
it was open to question whether there was any rieecl to retain 
paragraph 2 of Article 35 (old 36). I t  had been thought 
better to keep it, because it gave sorne indication regarding 
the method to be followed in giviiig the information provided 
for in paragraph 3 of Article 40 of the revised Statute. At 
the saine time, i t  had been considered that, since that para- 
graph was partly reproduced in paragaph 2 of Article 35, 
i t  would be desirable to make it  clear in the latter tliat i t  
was sirnply intendeil to carry out what was already laid down 
in the Statute. 

The PRESIDENT personally would have preferred to 
delete the words " not members of the League " in the last 
two lines of the paragraph. The artide would then read: 

" He shall also transmit . . . and to States entitled 
to appear before the Court." 

Jonkheer VAN EYSINGA having asked what the phrase 
" He shall also transmit through the channels indicated 
in the Statute . . ." meant, the PRESIDENT explained that 
i t  referred to transmission through the Secretary-General 
of the League of Nations, as prescribed in paragraph 3 of 
Article 40 of the revised Statute. 

MM. FROMAGEOT and NAGAOKA pointed out that para- 
graph 2 of Article 40 of the Çtatute said: " the Registrar 
shall forthwith communicate the application to al1 con- 
cerned ", and that no mention was made of the special 
agreement. Paragraph 3 said nothing regarding the commu- 
nication of a special agreement. ArticIe 35 of the Rules 
therefore extended the scope of the Statute by providing 
for the communication of copies of special agreements. For 
theçe reasons the proposed addition did not appear suitable. 

The REGISTRAR explained that paragraph z of ArticIe 40 
really only contemplated the communication of an appli- 
cation to the othcr party. I t  was unnecessary to make the 
same provision in regard to special agreements, because the 
other party to a case brought by special agreement would 
naturally be acquainted with the terms of that document. 
In  1934 the Court had considered it desirable to include in 
the ~ u l e s  a special provision-now Article 34-concerning 
the communication of an application to the other party. 
As a consequence of this, the words " al1 concerned " in 
paragraph 2 of Article qo of the Statute had assumed a wider 

* D 2 ,  A. 3, PP. 579-580. 
l In the text prepared for the second reading by the President- 

i.e., the text adopted in first reading " with rnodificationç considered 
necessary to bring it into harmony with the revised Statute "-these 
words were added. (See D 2, A. 3, p. 975. } 

1931 Rules. 
a This suggestion was adopted. 
4 See p. 103. 



I sense. Again, paragraph 3 of Article 40 had alyays been suance of the provisions of Article 40, paragraph 3, 
regarded as referring to paragraph I (special agreements), as of the Statute, ' at the beginning of paragraph 2 of 
well as to  paragraph 2 (applications), and as auth6rising, or Article 35 of the RuIes ? " 

The PRESIDENT nevertheless considered that the tranç- 
I mission of a copy of a special agreement could not .he 

regarded as " in pursuance of " the provisions of Article 40, 
paragraph 3, of the Statute. 

M. GUERRERO, Vice-President, remarked that, according 
to Article 40, paragraph 3, of the Statute, it bas  only 

l 
. necessary to notify Cinjormer) States; accordi~gly, the 

transmission ta States of copies .of special agreements did 
not take place in pursuance of Article 40 of the' Statute. 

Tlic PRESIDEKT observed that the deletion of the woids 
' 6  . I in pursuance of the provisions of Article 40, paragraphi3, 
of the Statute " would not in the least affect the iubstance 
of the parngraph. I 

even prescribing, having regard to the articlds of the 

Baron R o ~ i x -  J a r ~ u ~ n i ~ s s  agreed, but thought 1 that the 
sending of a copy of the special agreement was in accordance 
with the spirit of the Statute and that it was not a bad thing 
to indicato this. In many cases it was desirable tolestablish 
t.he connection between the Statute and the Rules. 

I 31. URRUTIA wouid prefer not to add the words just 
seferred to by the President and to revert to tlid existing 
t.ext of the present Article 36 of the ~Ùles .  

Statute concerning intervention, the transmission 
of al1 docriments instituting $roceedings. For these 
there was reaIlly no inconsistency between ArticIe 
Statiite and Article 35 of the Rules. 

I 'The PRESIDENT put the following question to  the Court: 

" Does the Court decide to  add the words ' in pur- 

of copies By nine votes to  one, the Court decided against. the 
reasons, addition of these words. 

40 of the The PRESIDENT said that these words would accordingly 
be deleted in paragraph 2 of Article 35 of the Rules. 

The REGISTRAR suggested that the word " judges" in 
paragraph I of Article 35 should be replaced by " rnernbers 
of the Court "; judges ad hoc would not forthwith receive 
copies of special agreements or applications, becau& they 
would not yet have been appointed when the case was 
submitted. 

There being no observations, the PRESIDENT said that, 
' 

in paragraph r of Article 35, the wards " judges" would 
be replaced by " rnembers of the Court ", and declared 
Article 35 adopted in second reading with the amendments 
indicated above. 

11.111.36.' 
Article 34. - Final Adoption. 

. The PRESIDENT said that the Drafting Comrnittee pro- 
posed the following text for paragraph 1: 

" The Registrar shaIl transmit forthwith to  al1 the 
memhefç of the Court copies of special agreements or 
applications submitting a case to the Court." 

In the second paragraph, a slight correction in the English 
text was proposed: " in a special arrangement " instead of 
" hy special agreement ". 

Article 34, as thus amended, was finally adopted. 

I ARTICLE 35 (ArticEe 35, Paragraph I, old Rzcles, a d  New Paragraph) 
I 

I.g.V.34. 
Discrused as Article 3 2  bis. 

The PRESIDENT explained that the text 
Co-ordination Commission was to  be 
form in the report of the Second 
in 1933'. There had been a'propised rnbdificatidri, +ich was 
to be found in Appendix 3 of the report of the Co-05dination 
C:ommission, and an amendinent proposed by M. Fromageot, 
which war contained in Appendia 7 na2 He ad+d th,at 
the fundamental idea had been to incliide eyerything 
connected with the appointment of agents in one article. 

Lastly, he said that, in view of the deciçipn ju'çt taken 
liy the Court3, it would be necessary to delete paragraphs, 6 
and 7 of the Co-ordination Commission's text and to delete 
the word " representatives " in paragraph 8. The text 
proposed hy the Commission was accordingly as1 follows: 

.- - 
I " r .  Whenever ;i special agreement subrnitting a 

case to the Court 1s filed, the agents resbectively ap- 
pointed to  represen-t the parties fili~ig this inhument  
shall be designated at the same time. 

' "  2. If the special agreement is fiIed by only one 
of the two parties, the other party shall inform the 
Regiçtry of the Coiirt of the name of its agent when 

-- 
* D 2 .  A., 3, PP. 41-43, 
l See D 2, A. 3, p. 763 for text of Cornmittee and p. 866 for text 

of Cornmission. 
See D 2, A. 3, pp. 900 (Ruie 41) and 913. 

a See pp. 84-85 (meeting of 1g.v.34-" Advisory 

acknowledging receipt of notice that this instrument 
has been filed or, failing this, as soon as possible. 

" 3. The application submitting a case to  the Conrt 
or, failing this, the coverinç letter accompanying this 
document, shall give the name of the agent appointed 
to represent the applicant Government. 

'' 4. The party against whom the application is 
directed and to whom notice thereof is given shall, 
when acknowledging receipt of such notice or, failing 
this, as soon as possible, inform the Registry of thé - - 

Court of the name of its agent. 
" 5 .  Applications for permission to  intervene made 

under Article 58 of the Rules, declarations of intention 
to  intervene made under Article 60 of the Rules and 
requests for'the revision or interpretation of a judgment 
made under Article 66 of the Rules, shall likewise be 
accompanied by the appointment of an agent. 

" 6. 'The appointment of an agent shall be accom- 
panied or followed by the indication of the address 
seIected .by  him at the seat of the Conrt to  which 
notices and communications in regard to the case are 
to be sent. 
- " 7. As far as possible, agents appointed pursuant 
to the present article shall remain at the seat of the 
Court until the jiidgment or advisory opinion ha5 been 
delivered," ', 



Article 3.5 

The PRESIDENT added that paragraph 7 had only been 
retained provisionally by the Co-ordination Commission. 
With regard to this point, he referred to the explanations 
given in the Commission's report. 

Baron ROLIN-JAEQUEMYNS did not favour a rule in 
which the words " as far as possible " were used as in para- 
graph 7. The previous paragraph said that agents were to 
supply the address seIected by them at the seat of the Court. 
Was not that enough ? 

M. ANZILOTTI observed that the heading which tliey 
were considering now related only to contentious proceedings. 
The sub-heading stated that these were general provisions. 
Would it not therefore be better to place at the beginning 
of this article-which really contained special rules-a 
general rule which would be applied by the subsequent 
paragraphs ? They might, for instance, put : 

" Every proceeding before the Court shall be taken 
by an agent furnished with legal authority by his 
Government." 

M. SCH~CKING attached great importance to the principle 
enunciated by hl. Anzilotti. He recalled that, on one 
occasion, the Minister of a certain country at The Hague 
had filed a document which, being a document of procediire, 
should have been presented by the agent of the Government 
in question. In the absence of a rule, however, the Court 
had felt obliged to accept it. 

M. FRO~ZAGEOT had thnught that the practice was nol 
to reproduce in the Rules provisions contained in the Statute; 
and the Statute laid down in Article 42 that the parties 
were to be represented by agents. 

M. ~ N Z I L O M I  had proposed a rather different form of 
words for this very reason. 

M. FROMAGEOT pointed out that it was not for the Court 
to.  propose rules as to the respective rôles of agents and 
counsel. They must therefore he careful that the rule to 
be embodied did not prejudge that question. 

The REGISTRAR observed that, in practice, certain pro- 
ceedings were narmally taken by the diplomatic representa- 
tives of interested Governments at The Hague; in parti- 
cular, that was sa as regards the filing of the document 
instituting proceedings. If this were to be regarded as a 
procedural act, Governments would lie placed in a some- 
what difficult position by .the proposed draft. 

hl. FROMAGEOT wondered whether this difficulty could 
not be overcome by introducing the rule proposed by 
M. Anzilotti with the words: 

" Once a special agreement or application has been 
filed, every proceeding . . .", etc. 

This would imply that the special agreement or application 
could be filed by the Minister accredited to The Hague. 

M. URRUTIA thought it would be useful to state, in the 
case of a suit brought before the Court by application, to 
what authority oi the country against which the suit was 
brought notice of the application should be given. 

The REGISTRAR, after drawing attention to Article 35 bis, 
which was as follows: , 

" When a case is brought before the Court by 
means of an application, a copy of the application 
certified correct by the Registrar shaU immediately be 
transrnitted by the latter to the respondent State ", 

pointed out that a circular letter had twice .been sent to 
al1 Governments asking them to state to what authority 
commnnications, including those in question, were to be 

sent.l Care had been taken to add that, in the event , 
of no answer being received from a Government, it ~ o u l d  
be presumed t h a t  the notification was to bc sent to its 
hiinistry for Foreign Affairs. I n  reply to this circular, 
most States had indicated either their legation at The 
Hague, or the Prime hlinister, or again, the hlinister or 
Ministry for Foreign Affairs. AccordingIy, such notifi- 
cations were despatched in accordance with an agreement 
reached with each Government. Tt was to this agreement 
that Article 36, paragraph 2 ,  of the Rules referred when 
it said that the Registrar " shall transmit applications 
through the channels provided for by special arrangement ". 

The PRESIDENT referred to the text as submittcd to 
the Court: 

" Once a speciaI agreement or application has been 
filed, every proceeding before the Court shall be taken 
by an agent furnished with legal aiithority by his 
Government." 

Jonkheer VAN EYSINGA wondered whether this text 
would not overlap the first paragraph of Article 34 of the 
Co-ordination Commission's draft : 

"The original of every document of the written 
proceedings in a case submitted to the Court . . . shall 
be signed by the agent or by the representative ", etc. 

M: FROVAGEOT pointed out that Article gzbis  dealt 
solely with the appointment of agents, whereas Article 34 
dealt more particularly with the signature of documents of 
procedure by the agents. 

The PRESIDENT said that, ernbodying the alterations 
which had been made, the text of Article 32bis was now 
as follows: 

" (1) Once a special agreement or application has 
been filed, every proceeding before the Court shall be 
taken by a duly appointed agent." 

Then would follow paragraphs I to 5 and 8 of the 
Co-ordination Commission's text, numbcred 2 to 7. 

M. GUERRERO, Vice-President, accepted this text and 
simply asked that the word " two " should be deleted in 
the Commission's text, as in a case submitted by special 
agreement there might be several parties. 

The PRESIDENT said that this paragraph would in that 
case be as follows: 

" If the special agreement is filed by one only of 
the parties, the other party . . .", etc. 

M. ANZ~LOTTI did not much like the expression " as 
soon as possible "; it was not a legal expression. 

M. FROMAGEOT thought it was unavoidable, since in the 
Court's Rules they could not fix absolute time-limits as 
in municipal codes. 

The PRESIDENT asked the Court whether they accepted 
the text of Article 3zbis, subject to re-examination of the 
wording by the Co-ordination Commission. 

The Court unanimously answered in the affirmative. 

23 .~ .34 .*  
Discussed as Article 32 bis. 

The PRESIDENT read the text submitted by the Co- 
ordination Commission : 

" Article j z  bis. - I. When once a special agree- 
ment or application has been filed, cvery proceeding 

* D 2, A. 3, pp. 56-59  
See E JO,  EngI. ed., p. 57. 



I As regards paragraph r ,  t hc Co-ordination Commission 
had felt some doubts owing to tlie fact that thelduties of 

I 
before the Court inust he taken by a duly appointed 
agent. I 

" 2. When a special agreement is filed, the agents 
shall be appointeci at the same time. If the special 
agicement is hled by orily one of the parties.1 the other 
party shall inform the Registry of the Court of the 
nanle of its agent when acknowIedging receipt of the 

an agent were of two kiiids:active and passive. pa;agraph 1, 
as at presei-it worded, rnight appear to be lirnitdd to acts 
in which the agent himself took the initiative.1 In  case 
the Court desired to eliininate that doubt, the Co-ordination 
Commission had prepared the following alternative text, 
which, however, was practically a reproductioii of a clause 
of the Statute: 

notice that the said instrument has been 
faili~ig this, as soon as possible. 

" 3. The application or, failing this, the 
letter accompanying this document shall give 
of the applicant Government's agent." 

'' For al1 acts of procedure before the cburt, the 
parties shall be represented by agents duly authorised 
by their Governrnents." 

filed,' or 

covering 
the name 

I M. A ~ z r 1 . 0 ~ ~ 1  pointed out that the Commission's second 
;iltermative test which, frorn a general point of 1 view, lie 
],referrecl, was open to the objection that a special agree- 
ment or application was, as a rule, fiIed by the diplornatic 
agent of the State concerned at The Hague. 1 

(For text of paragraphs 4, 5 and 6, see page 107; 
paragraph 7 of page 107 is dropped.) 1 

I Jonkheer VAN EYSINGA, in regard to the sayie point, 
1:hought it would be necessary to amplify the second text 
by the addition of the words: " when once a special agree- 

The PRESIDENT pointed out that hl.  ~nsi lot i i ' s  pro: 
posa1 was not more flexible than the text which provided 
that parties had to be represented by duly aUthorised 
agents. I 

ment or application has been filed ", appearing 
graph x. 

I M. ANZILOTTI thought that the best ,solution yould be 
that a l  acts of procedure could be effected eit9er by, a 
duly appointed agent, or by the diplomatic agent duly 
accredited by the Government concerned a t  th; seat of 

in para- 

the Court. He pointed out that, as a matter 
tlie diplornatic agents of certain Governments 
various occasions, taken action in regard to cases 
before the Court. 

hi.  S C H ~ C K I N G  emphasised the importance of the idea 
of litispendence in proceedings before the Court. 

Count ROSTWOROWSKI observed that the Cyurt had 
inserted those words to  enable the diplomatic ageyts to file 
the instrument instituting proceedings. But w?s it the 
interition, on the other hand, to withhold from thern the 
right of filing thc document discontinuing the d i t ,  when 
this had t* be done ? The text was silent on t$t point. 
I t  appeared to  him that whatever steps were ycrmitted 
to the diplornatic agents a t  the outset of a case should 
also be permissible a t  the end. He was not maFing any 
proposal, but rvould be glad to  be clear on'the point he had 
j ust raised. 

of fact, 
had, on 
pending 

hl .  ANZILOTTI differeti; he considered that thd text in 

In order to determine the moment a t  which a suit 

question would exclude dipIomatic agents not 
been authorised to act as agents with the Court. 

began-a moment which was important frorn that point 
of view-it was essential to lay down that, once a special 
agreement or application had been filed, all the acts of 
procedure rnust be effected by the agents. If a Government 
did not feel confidence in the agent whom it had appointed, 
it could withdraw his mandate and appoint another. 

having 

The' PRESIDENT asked the Court whether it was pre- 
pared to  accept, as paragraph I of ArticIe 32 bis, the, text 
proposed by the Co-ordination Commission, which was in 
the following terrns: 

" When once a special agreement or application has 
been filed, every proceeding before the Court must be 
taken by a duly appointed agent." 

M. NEGULESCO thought that the Court ttad better accept 
the alternative text suggested by the Commission, and 
amended in accordance with Jonkheer van. Eyçinga's 
proposal. The text with which Article 32 bis opened 
ought to  be couchéd in general termç, and be applicable 
to al1 cases. But the text of paragraph I covered only 
acts of procedure of an active kind; it did not cover the 
acceptance of notifications. 

BI. FROMAGËOT observed that the appointment of an 
agent by the other party was not a matter which concerned 
the applicant party; the latter was entitled to have the 
necessarv notifications made. no matter whether the other 
party had, or had not, appointed an agent. , 

The PRESIDENT remarked that, if the Court adopted 
M. Negulesco's text for paragraph I of Article 32 bis, i t  
would be necesçary to change the wording of paragraphs 2 

and 4 of the Co-ordination Commission's text. 

Count R o s r t v o ~ o w s ~ ~  preferred the Commission's text, 
but would have liked it to be arnplified by a passage affirming 
the agent's right to  receive notifications. 

M. FROMAGËOT thought that the words " al1 notifica- 
tions shall be made to the said agent " might be added 
to paragraphs 2 and 4. 

M. A N z r ~ o r r ~  considered that the wording of the Co- 
ordination Commission's text was adequate. I t  followcd, 
as a matter of course, that, once the agent had been appoin- 
ted, the notifications would be made to him. 

In  regard to Count Rostworowski's suggestion, he thought 
it would be sufficient, in order to enable diplornatic agents 
to come before the Court, that the text should speak of a 
duly authorised agent, instead of a duly appoinfed agent. 

M. FROMAGEOT, in the same connection, suggested that 
a special clause shouId be added in the article dealing with 
the withdrawal of cases. 

M. GUËRRERO, Vice-President, was'uncertain as to  the 
exact meaning of the words " when once " in the Commis- 
sion's text. Did it rnean that, when the instrument was 
fded, an agent must already have been appointed, thus 
excluding the possibility of its being fled by a diplomatic 
agent ? As the Court was agreed that this shouId be per- 
mitted, it would appear better to say: " After a special 
agreement . . . has been filed." Similarly, he waç uncer- 
tain whether the article also covered the notifications 
which had to be made by the Court. In that connection, 
he suggested omitting the word " effected ", and to Say: 
" every act of proCedure before the Court must be per- 
formed . . .", etc. 

The RECISTRAR thought that in any case they should 
avoid laying down that every communication by the 



Registry must be made to an agent. That would make 
it  too easy for a party to protract the proceedings by 
omitting to appoint its agent. The Court must be per- 
fectly free to  make the comniunications to  an agent, if 
he had been appointed, or, failing such appointment, to  
the Government concerned, through the agreed channel. 

The PRESIDENT submitted the following text to enable 
the Court to  express its opinion on M. Anzilotti's sugges- 
tion : 

" Except for acts effected by the diplomatic agent, 
every proceeding before the Court must be taken 
by a diily appointed agent." 

bI. ARATCI admitted that such a rnle would be consis- 
tent with the Court's practice, but thought i t  was inex- 
pedient to affirrn jt in the Rules of Court. 

hI. SCH~CKING was a150 of the same opinion as M .  Adatci. 
The insertion of this clause in the Rules would be detri- 
mental to  the judicial character of the Court and to its 
procedure. 

Jonkheer VAN EYSINGA thought that i t  would be better 
to delete No. I of ArticIc 32 bis, as proposed by the Co- 
ordination Commission. The introductory matter which 
it contained was perhaps unneccssary, and if i t  disappeared, 
the remainder of the article, in conjunction with Article 48 
of the Statute, wouId provide al1 that was required. 

M. FRO~IACEOT said.that in that case the question whether 
the actual filing of the special agreement or the application 
constituted an act of procedure which must be effected 
by an agent wouId be Ieft undecided. 

Jonkheer VAN EYSINGA thought that the question was 
already settled by the nomenclature used-in the Rules 
and in the Statute, from which it  appeared that the docu- 
ments of the procedure were those filed after the institution 
of the suit. 

The PRESIDENT asked the Court to  decide by vote whe- 
ther it wished to retain paragraph I of ArticIe 32 bis. 

By six votes against six and by the President's casting 
vote, the Court decided not to retain this text. 

The PRESIDENT pointed out that, as a result, it wouId 
be necessary for the Co-ordination Commission to re-exa- 
mine the text of Article 32 bis from a drafting point of 
Mew. Subject to that reservation, he declared the article 
adopted. 

1.~1.34.* 
Discussed as Article 32 bis. 

Article 32 bis. " 1. When a case is brought before 
the Court by means of a special agreement, the appoint- 
ment of the agent, or agents, of the party or parties 
submitting the special agreement shall be notified at 
the same time as the special agreement is filed. If 
the special agreement is filed by one only of the parties, 
the other party shall, when acknowledging receipt of 
the communication announcing the filing of the special 
agreement, or failing this, as soon as possible, inform the 
Registry of the Court of the name of its agent. 

" 2. When a case is brought before the Court by 
means of an application, the application, or the covering 
letter, shall give the name of the agent of the applicant 
Government . 

" 3. The party against whom the application is 
directed and to whom it  is communicated shall, when 
acknowledging receipt of the communication, or if not 
as soon as possible, inform the Registry of the Court 
of the name of its agent. 

" 4. Applications to intervene under Article 55 of 
the Rules, interventions under Article 60 of the Ruleç 
and requests for the revision or interpretation of a 
judgment under Article 66 of the Rules, shall similarly 
be accompanied by the appointment of an agent. 

" 5. The appointment of an agent must be accom- 
panied or foIIowed by a mention of his permanent 
address at the seat of the Court to which any com- 
munications in regard to the case are to  be sent." 

M. ANZILOTTI, in connection with paragraph 5 ,  won- 
dered whether it  was desirable to use the words " or fol- 
Iowed ", which seerned to nullify another rule. 

Baron ROLIN- JAEQUEMYNS recalled that the Court hnd ' 

laid stress on the necessity for the immediate appoint- 
ment of an agent, when the special agreement or application 
was submitted to the Court. It was therefore quite possible 
that *a Government appointing its agent would not, at  that 
moment, know his address at The Hague.' 

M. FRO~IAGEOT ernphasised the importance of obtaining 
the address of an agent as soon as he was appointed. The 
object of this notification of his address was to  enable the 
agent to  receive any communications sent to him. He 
would, of course, receivc communications some time before 
his arriva1 at The Hague, for instance, the Mernorials or 
Counter-JTemoriaIs; but it was better to address s ich 
communications to  him at the address sclected by him a t  
The Hague, even though he had not yet arrived there. 

The PRESIDENT took the opinion of the Court regarding 
the deletion of the words " or followed ", aç proposed by 
M. Anzilotti. 

By nine votes to  three, the Court decided to delete the 
words " or followed " in Article 32 bis. 

The PRESIDENT took a vote on Article 32 bis as a whoIe. 

Article 32 bis was adopted. 

4.1V.35. 
Adofited as Article 36 in First Reading. 

The text adopted, Save for slight purely verbal changes- 
in paragraph 1, Iine 3, " subrnitting " was replaced by 
" lodging " and the words " The Registry of " in paragraphs I 
and 3 were deleted-and for the renumbering of the articles 
mentioned in paragraph 4, was the same as that adopted on 
I.VI.34 (see above). 

5.IV.35. 

See under Article 32, p. 101, for a question as to the 
relative position of ,4rticle 33 (Article 32 of Rules of 
11.111.34) and Article 36 (Article 35 of Rules of 11.111.36). 

Second Reading and Final Adoption. I 
On 18.11.36 the article was adopted in second reading as 

number 36. In paragraph 4 the words " en uertu d e M  
(" under ") in the French text were replaced throughout by 
" conforméme.izt d ", a change which involved no aIteration 
of' the English text. Otherwise no change was made. 

On 11.111.36 the article was finally adofited as Article 35 
with one çlight alteration in the English text of paragraph 3 :  
" or, failing dhis, as soon as possible " instead of " or, il not, 
as soon as possibIe." 



Articles 36, 37 

ARTICLE 3 

19.~.34.* 
Discussed as Avlicle 32 ter. 

The PRESIDENT drew attention to the Co- 
Conimission's suggestion that immediately after Ar 
shoilld follow the provision numbered 32 ter, r 
fol1ows : 

" The declaration provided for in the : 
of the Council of the 1,eague of Nations of 
1922 (annex), shall, when it is required under 
of the Statiite, bi: filed with the Registry 
together with the notification of the ap 
of the agent." 

This corresponded to No. 2 of the  present i 
Save that the " first document of the written pro 
wns replaced by " the appointment of the ager 
Co-ordination Commission also suggested that, 
printed edition of the Rules were prepared, the 
the Resolution of May 17th, 1922, of the Cour 
League of Nations, which constituted an annex 
32 ter, should be placed a i  the end of the Rules. 

The PRESIDENT, after taking the opinions of 
of the Court, declared that Article 32 ter was un 
ûdopted. 

.r.v1.34.** 
Discussed as Article 32 ter. , 

Tlie PRESIDENT read Article 32 ter: 

" The declaration provided for in the 1 
of the Council of the League of Nations dated 
1922 (Annex), shall, when it is required under 
of the Statute, be filcd with the I g i s t r y  at 

(Paragraphs r,  2 and 3: aew; Parag 

rg.v.34***. 
Discussed as Article 33. 

The PRESIDENT recalled. that this article, in il 
form, had been seriousIy criticised in the note CO 

Appendix g 1 to the Co-ordination Commission 
As a result of this criticism, its length had been 
and its contents modified. The text iiow propos 
Co-ordination Commission was as follows : 

" I. In every case submitted to  the 4 

judgment or advisory opinion, the Presiden. 
as the agents have been appointed, shall 
them and ascertain from them the intention 
Governments in regard to  al1 questions connc 
the procedure. 

* D 2. A. 3, P.  44. 
** Ibid. .  pp. 143-144. 

*** Ibid., pp. 44-45. 
See D 2, A. 3, p. 916. 

(Article 35, Paragraph 2, oZd Rzdes). 
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time as the notification of the appointment oftthe agent 
of the State in question." 

He observed that, a t  a previouç meeting, the Court had 
approved a suggestion made by the Co-ordination Com- 
mission to  the effect that, instead of printing the whole 
text of the Resolution of May 17th, 1922, below Article 35 
of the Rules, the text of the Resoiution should be placed 
at the end of the volume. In  that case, it would be better to  
detete the word " (Annex) " in line 3 of the article, and to 
replace it by an asteriçk referring to a note at the bottom of 
the page, which note would run: " For the text of this 
Resolution, see page. . .". 

Secondly, were the words " of the State in. question ", 
at the end of the article, really necessary ? 

There being no 'objection, the PRESIDENT recorded that 
Article 32 ter would run as foIlows: 

" The declaration provided for in the Resolution of 
the CounciI of the League of Nations dated May 17th, 
1922, shall, when it is required under Article 35 of 
the Statiite, be filed with the Registry at the same 
time as the notification of the appointment of the 

' agent." 

First and -Second Readings and Final Ado#tion. 

On 4.IV.35, the article was adopted in first reading with 
the number 37. 

On 19.11.36, i t  was adopted unchanged in second reading, 
solution and, on 11.111.36, it was finally adopted as Article 36, omitting 
xy 17th, the reference to Article 35 of the Statute which was held not 
rticle,35 to be justified by the terms of that article and was moreover 
le same unnecessar y. 

ARTICLE 37 

ph 4:  old Article 33 (2) : Paragraph 5 :  old Arficle 33 (3).) 

original 
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" 2. I n  the light of the information thus obtained, 
the Court, or the President, if the Court is not Sitting, 
shall make such orders as they may çee fit fixing the 
number and order of presentation of the documents 
of the written proceedings, the precise dates for the 
completion of the various acts of procedure, any steps 
to be taken for the settlement by the Court of any 
question arising in connection with Article 31, para-' 
graph 4, of the Statute, any arrangements to be made 
for the hearing of witnesses and the date of the hearing. 

" 3. In  drawing up orders made under this article, 
regard shall bc had as far as possible to  any agreement 
concluded between the agents. 

"4. Should one of the agents file a preliminary 
objection, the dates and the order of presentation of 
documents to be fded in support of or to refute the 
objection and the arrangements to be made to enable 
the Court to hear oral observations, shall be fixed by 
means of an order made under this article and having 



regard to the nature of the objection and the grounds 
on which it is based. 

" 5 .  The Court may extend tirne-limits which it has 
fixed. I t  may likewise decide in certain circumstances 
that any proceeding taken after the expiration of a 
time-limit shall be considered as valid. 

" If the Court is not sitting, the President may 
exercise the powers mentioned in this article." 

The President added that the words relating to advisory 
procedure were to be deleted frorn this text. 

M. FROMAGEOT thought that the first three paragraphs 
raised no important points; on the other hand, paragraph 4 
concerned objections, a very delicate subject. 

The article laid down that a meeting was to take place 
between the President and the parties' agents. Could an 
agent raise a preliminary. objection at  that meeting, as 
paragraph 4 seemed to suggest ? 

The PRESIDENT said that the paragraph was based on 
the idea that the preliminary objection had already been 
lodged. 

M. FROMAGEOT, in order to bring this out, proposed that 
in paragraph 4 the word " file " should be replaced by 
" have filed ". 

22.~.34.* 

Discussed as Article 33. 

The PRESIDENT, in opening the discussion upon Article 33, 
called oii M. Anzilotti to speak, as he had expressed a wish 
to make some observations. 

M. ANZILO~~I  wished the Rules to include a provision 
concerning the computation of times, distinct from the 
provision in Article 33, paragrapli z ,  where that question 
was only mentioned incidentally. There was likewise a 
gap in this respect in the existing Rules, tliough this gap 
was intentional, it having been argued that the question 
did not arise with regard to time-limits fixed by the Court, 
which assigned a definite date for the completion of every 
act of procedure. But, in the Statute itself, there was at al1 

- events one clause--the cIause relating to the revision of 
judgmcnts-where the time-limit laid down was six months 
in one connection and ten years in another. I t  might well 
happen that, in the future, cases would be referred to the 
Court under international conventions in which the time- 
limits for appeals were fixed in months or years. Of course, 
the Court had no power to impose a certain system of 
making this calculation upon Governments, but there was 
no reason why it should not be stated that, in the absence 
of some provision to the contrary jointly made by the 
parties, the Court would calculate times in a particuIar way. 

Lastly, it should be laid down that acts of procedure 
must be performed during hours when the Registry was 
open to the public. 

Summarising, M. Anzilotti considered that Article 33 
should be reçtricted to the question of the consultation 
of agents, and that there should be a special article regarding 
the fixing . and calculation of times. 

The REGISTRAR recalled that, in the original Rules, 
the hours at which the Registry'was open had been laid 
down. It bad, however, been considered better to delete 
this provision, because it was impossible to maintain it in 
practice, since States showed little indination to observe it. 

h.f. ANZILOTTI did not approve of this system, as he 
held that regard should also be had to the rights of the 

party which stood to benefit by the fixing of a time-limit 
and which was entitled to demand that this time-lirnit should 

' be observed. 
The REGISTRAR thought that that was a question of 

interpretation. The Court fixed the time-limit by assigning 
a definite date, and the parties sometimes argued that that 
date only expired at midnight. 

The PRESIDENT gathered that M. Anzilotti wanted to 
include in the Rules a provision to the following effect: 
When a time-limit was fixed for the filing of an instru- 
ment instituting proceedings or of a document of pro- 
cedure, the instrument or document must be delivered 
to the Registry before 6 p.m. on the last day of the 
time allowed. 

M. ANZILOTTI agreed that that was his idea; but the 
dies a pz60 et ad qztem should not be reckoned. 

The REGISTRAR observed that, unless it was proposed 
to abolish the rule to the effect that the Court, or the 
President if the Court was not sitting, could decide that 
a proceeding taken after the expiration of a time-limit 
was nevertheless to be considered as valid, it wouid prob- 
ably be simpler to leave things as they. were in order to 
avoid the too frequent application of the latter rule. 

The PRESIDENT held that the rule just referred to by t 

the Registrar could not apply to time-limits accepted by 
both parties for the filing of instruments instituting pro- 
ceedings. On the other hand, he thought that, when a 
time-limit was fixed by the Court, the latter was entitled 
to accept a document the filing of which was belated. 

M. ANZILOTTI had had in mind mainly the first of these 
cases, but observed that in the second case also there might 
be a right appertaining to the other party and requiring 
protection. 

M. FROMAGEOT said that M. Anzilotti had raised a series 
of different questions : 

(1) Was it expedient to make a rule as to the com- 
putation and calculation of tirne-limits fixed by the Court ? 

(2) When, in a treaty, time-limits for the institution 
of proceedings were provided for, but no definite date 
was indicated, should the Court adopt a rule for the cal- 
culation of such time-limits ? 

(3) Should the Court lay down definite hours, outside 
which documents would not be accepted, for the filing of 
documents of procedure-with the Registry ? 

(4) Could the Court, or the President, accept a docu- 
ment which had heen filed too late ? 

M. Fromageot, for his part, would like the Rules-as 
at present-to lay down the principle that, in proceedings 
before the Court, time-limits were fixed by the assign- 
ment of definite dates. They might then lay down how, 
in the case of a treaty in which time-limits were indi- 
cated-for instance, in months-these months would he 
calculated. Lastly, a rule should be made regarding exten- 
sions of time-lirnits. 

The questions who shoiiId fix time-limits-the Presi- 
dent or the Court-and whether the President should 
first summon the agents in order to corne to an under- 
standing with thern regarding the fixing of time-limits, 
were in an entirely different category and should be dealt 
with in a separate rule. 

The PRESIDENT asked the Registrar if there was any 
difficulty, from his point of view, in having a separate 
article to deal with the calculation of time-limits. 

The REGISTRAR replied in the negative, but observed 



;M. ANZILOTTI considered that the situation had Ichanged. 
In 1922, the provision in Article 61 of the StaFute was 
the onIy clause which fixed time-limits by months ,or 
by years, whereas now there were various conventions 
containing provisions to that effect. 

The REGISTRAR said that the reasoii why thq idea of 
Iiaving a rule dealing with the calculation of time-limits 
had becn rejected in 1922 was, really, that it ka s  held 
that the Court could' always overcome the diffiku1ty by 
fixing an exact date; any clause providing for the fixing 
<if time-limits by months, etc., which rnight ap$ear in a 
cpecial agreement or a convention, would be regarded as 
a proposai made to the Court under Article 33. 1 

that a rule of that kind had been ~ r o ~ o s e d ,  as 
1922, and had been reji:cted.l 

I M. ANZILOTTI was prepared to admit that a :lause of 
that kind in a special agrcement could be deem~d to be 
a proposal made jointIy by the parties to the Court. But 
that could hardly be done in the case of a convention 

I --perhaps a general convention-wherein it was ,provided 
that a given question rnight be referred to the 
appeal, within a period of, Say, six months. 

early as 

Jonkheer VAN EYSIN(;A, on the contrary, doubied whe- 
ther, if a convention ~irovided that an appeal ~ i g h t  be 
lodged with the Court within a period of six months. the 
court had power to modify that provision by ~nedns o f  its 
Rules. 1 ,  

M. A ~ z ~ ~ o r r r  agreed that the Court could no1 do so; 
but he thought that a subsidiary provision in t l  Rules, 
prescribing the method by which the Court clculated 
time-limits, in the absence of a convention, would be of 
value to  the Governments. I 

Joiikheer VAN EYSINGA doubted whether .it +as pos- 
sible to admit the existence of presumptions of that kind 
iri dt:aling with an international institution &ch the 
nations had created to safeguard their own interésts. 

The PRESIDENT thought it would be possible 
Court, following a practice that was customary 

b1. ANZILOTTI pointed out that, in the case de'a~t with 
in Article 61 of the Statute, the Court waç corndetent to 
lay down the manner in which it  would calculate the 
time-limits provided in that article. , 

for the 
in com- 

M. URRUTIA obçerved that, in Article 33 as forhulated 
by the CO-ordination Commission, the rule that tid~e-limits 
should be fixed by the Court in each case had he{n taken 
oixt. I t  would be better to  re-insert it. That provision 
çfiould forrn the subject of a separate artide, correçpondirig 
tci the existing Article 33, either as it stood, or in an amended 
form, but in any case distinct from the article which would 
pi-ovide for the preliminary conversation of the President 
witli the agents. Similarly, M. Urrutia did not Ionsider 
that Article 33 should be concerned with preliminary 
objections; that question should form the subjeh of a 
special article, inserted at an appropriate place. 1 , 

To sum up, he thought that there should be three articles: 
a first article to  state the principle, a second adticle to  

niercial affairs, to lay down certain presumptions upon 
nrhich the parties rnight be assumed to be agreed! 

regulate the preliminary conversation with the ageBt s, and 
a third to deal with ~reliminary objections. 

. M. SCHUCKIKG agreed with M. Urrutia that it would 
bc: necessary to have several articles. But they should 

See D 2, p. 130. 

follow the natural sequence of the proceedings, and hegin 
by laying down the rule about the preliminary conver- 
sation with the agents, after which would come the spe- 
ciaI article concerning the calculation of tirne-iimits. 

M. GUERRERO, Vice-President, did not consider that 
the text proposed by the Co-ordination Commission consti- 
tuted an innovation on the existing Article 33. The 
new article was merely an interpretation of the oId text, 
which was more condençed. He therefore preferred to  
rnaintain Article 33 as it stood. 

He agreed with M. Urrutia that i t  would be best to 
transfer any clauses relating t o  preliminary objectionç to  
the relevant articles. 

As regards M. Anzilotti's proposal,. he agreed that the 
RuIes ought to contain a clause showing how the Court 
proceeded in determining tirne-limits when it fixed them 
itself; some paragraphs on that sübject would have to be 
added to Article 33. 

A rule rnight be draftedlaying down that the last day 
of a time-limit always expired at midnight, and not a t  the 
hour at which courts closed their doors; account must also 
be taken of the case of a time-limit expiring on a day 
that was a public holiday in Holland, and of the case of 
several public holidays following each other in succession. 

There would have to be another paragraph dealing 
with time-limits fixed by the parties themselves, in which 
case the above-mentioned rule would of course only have 
a subsidiary vaIue. 

M. FROVAGEOT thought it would be best to deal first 
with the procedural time-limits fixed by the Court-namely, 
in the manner dcscribed in the first paragraph of the 
existing Article 33. 

Next, they should deal with the case where time-limits 
for the institution of proceedings were prescribed in a 
treaty; here it might be laid down that, unless otherwise 
provided, such time-limits were reckoned from midnight 
on the dies a quo till midnight on the dies ad puem. 

I,açtly, it would be stated that, where a time-limit ran 
out on a day treated as a public holiday by the Court, 
it would be deemed to expire on the first working-day 
following the public' holiday. 

The PRESIDENT proposed to postpone the discussion 
till a text had been formulated to express M. Anzilotti's 
ideas; but he observed that the Vice-President had also 
made a suggestion. 

M. GUERRERO, Vice-President, said his proposal had 
merely been to. maintain the existing Article 33 .of the 
Rules. 

Jonkheer VAN EYSINGA considered, however, that the 
first paragraph of the Comn~ission's text 'would be of value. 

On the other hand, the second paragraph of the text 
proposed by the Commission did. not give a complete 
list of al1 the points which.might be the subject of orders, 
but only of çome of them. ' In order to  make it clear 
that the list of points was not exhaustive, Jonkheer van 
Eysiiiga proposed inserting the words " inter alia " after 
the word " fix ". 

Another way of arriving at the same result 'would be 
to make use of the expression: "The Court shall malce 
ordcrs for the conduct of the case." 

The PRESIDENT remasked that the object of the list 
given in the second paragraph was simply to  draw the 
attention of agents to certain points which they should 
look up before attending for the preliminary conversation 
that was contemplated. 



Article 37 

Jonkheer VAN EYSINGA drew attention once more to 
the reasons g-iven by the Commission in regard to  para- 
graph z of Article 33.l In the discussions in the Com- 
mission he had ex~ressed doubts as to whether. if a case 
were submitted by special agreement, the Court had pourer, 
in the absence of an agreement between the parties, to  
Vary the general rule that the memorials had to  be filed 
simultaneously, not in succession. When a case was sub- 
rnitted by special agreement, under the old system, there 
was neither plaintiff nor defendant. But the text pro- 
posed would empower the Court to place the parties, so 
to speak, in the position of plaintiff and defendant. 

The PRESIDENT drew attention to  paragraph 3 of the 
same article, which, stated that:  " . . . under this article 
regard shall be had, so far as possible, to  any agreement 
concluded between the agents " ; t hose words expressed 
the general principle. 

I t  was, howevcr, beyond doubt that, even when both 
parties had agreed to submit a case by special agree- 
ment, i t  sometimes happened that one of the parties 
was in the position of plaintiff, and the other of defend- 
ant. The advantage of the clause proposed by the 
Commission was that, if the parties did not agree with 
one another to file their memorials in succession, the 
Court had power, in exceptional circumstances, to take 
the situation of fact into account and to rule that the 
documents must nevertheless be filed in succession. 

M. ANZILOTT~ said that this was, perhaps, largely a 
question of words. He agreed with M. van kysinga that 
there could be no question of a plaintiff, in the strict 
sense of the term, unless an application had first been 
filed. But that was no reason why the Court should not 
decide, if it deemed it necessary for the better conduct 
of the proceedings, that one of the parties should file its 
case before the other. In  al1 other respects, there would 
be no plaintiff or defendant, but only parties, who had 
filed their 'procedural documents in a particular order 
instead of in another. 

Recurring to the fundamental point, M. Anzilotti 
considered that a special clause would be necessary to  
deal with the question of time-limits; at  the same time, 
the provision concerning the President's conversation with 
the agents of the partiei ought to be retained: if the Court 
had hitherto been able to function with success, that 
was largely due to the fact that the agents had had 
conversations either with the President, or else with the 
Registrar, who reported to the President. 

In M. Anzilotti's opinion, the firstl question to be settled 
was whether the Court did, or did not, desire to  insert 
in the Rules a clause concerning time-limits, distinct 
from the provisions of Article 33, as proposed by the 
Commission, providing for the conversation between the 
President and the agents. 

M. GUERRERO, Vice-President, also attached great 
importance to the conversations with the agents provided 
for in the draft. But he thought that when ArticIe 33 
said that the Court would have regard, so far as pos- 
sible, to  an agreement between the parties, the existence 
of these conversations was, in fact, assurned. Moreover, 
the first paragraph of Article 33, as now in force, appeared 
to  him more eIastic than the text of the draft articIe. 
I t  might not perhaps prove easy, in every case, to 
convene the agents, who might thereby suffer hardship, 
when the necessary information -could be obtained by 
correspondence. 

1 See D 2. A.  3. p. 867. 

M. ADATCI desired to preserve the first three para- 
graphs of Article 33, as submitted by the Co-ordination 
Commission. He beIieved that the President's task would 
be facilitated by the new clauses proposed, as they would 
furnish hirn with a legal basis, which had hitherto been 
lacking, in his dealings with the agents. 

As regards Jonkheer van Eysinga's remarks on the list 
given in paragraph ; of the proposed article, the list in 
auestion was not meant to  be exhaiistive. so that the 
Commission would see no objection to adding the words 
" inter alia ", as suggested by Jonkheer van Eysinga; or 
they might Say " in particular ". 

In regard to the order in which documents had to be 
filed in a case submitted by special agreement, M. ildatci 
considered that the Court or its President could prescrihe 
such arrangements in an order, wifhout thereby indicating 
that one or other of the parties was the plaintiff or the 
defendant. 

Furthermore, M. Adatci agreed with the suggestion of 
dividing Article 33, as drafted by the Co-ordination Com- 
mission, into two portions. In that connection, he favoured 
the Vice-President's proposal. 

Finally, he was convinced that paragraph 4 of Article 33, 
as submitted by the Commission, shouId be transferred to  
another position. 

The PRESIDENT considered that the discussion had 
resulted in agreemént upon certain questions. 

In the first place, it had been recognised that it was 
desirable to include in the Rules a special provision con- 
cerning the calculation of time-limits. In this connection, 
M. Fromageot had proposed the following: 

" Time-limits for the completion of the various acts 
of procedure prescribed by the Court or by the Pre- 
sident shall be fixed by the assignment of definite dates. 
When time-limits have been laid down in a treaty or 
agreement for the institution of proceedings before the 
Court, if these tirne-limits are fixed in days, weeks, 
months or years, they shall, in the absence of provision 
to the contrary, be calculated from midnight on the 
dies a qzio to midnight on the dies ad quem. If the last 
day is a holiday a t  the seat of the Court, the time-limit 
shall expiie at midnight on the first working-day 
following." 

The President suggested that this text should be ieferred 
to the Co-ordination Commission for any necessary touching- 
up. It would be followed by an Article 33 bis containing 
those provisions of the proposed Article 33 which were not 
suppressed or transferred elsewhere. 

M. SCHUCKING agreed in principle, but he had understood 
that M. Adatci had proposed that the article which con- 
tained the provisions regarding the conversation between 
the President and the agents should precede that cont aining 
rules concerning time-Iimits. In M. Schucking's view, al1 
proceedings should begin with this conversation, and this 
Iogicd order should be followed in the Rules. 

The PRESIDENT having observed that one part of the text 
proposed by M. Fromageot concerned the powers of the 
Court, M. FROMAGEOT pointed out that, in a special agree- 
ment, the parties might stipulate that the special agreement 
was to  be filed with the Court within a certain time, failing 
which it  would lapse. In principle, the Court had no 
power to interfere with this time-limit. But there might 
be some obscurity, and in that case the rule proposed by 
M. Fromageot would operate. On the other hand, if it 
were laid down in a special agreement that proceedings must 
be instituted within two months, these two months heing 



Article 37 1x5 

calculated in a certain way, the Court wpuld simpl? have :to 
accept th.at ruling. 1 

I The PRESIDENT asked BI. Anzilotti whethcr hc proposed 
the deletion of the last paragraph of Article 33 as proposèd 
by the Co-ordination Commission. I Rf.  ANZILOTTI said that he did not. He merely felt 
some doiibts regarding the last sentence which gave the 
ELresident wider powers than the existing Article 33, and 
which were perfiaps excessive. I With regard to parap iph  z of the Commission's text, 
JI. Annilotti thought that it should be formii1a)ed with 
duc regard to the fact that, as wlts obvious, it did ex~lusively 
rclate to procedure in thr: strict sense of the term. should lt be clearly indicated that tliis paragraph concerned only 
arrangements for the conduct of the case. 

The PRESIDENT prolased that Article 33 s$ould he 
rcferred back to the Co-ordination Commission, which 
could submit a new taxt divided into two or threel articles. 
Che of these articles would be based on the text proposcd 
by R i .  Fromageot, the two others on 'the Commission's 
ti:xt. The latter would also propose the logical position 
tci be given to these articles. 

I RI. FROMAGEOT drew attention to a suggestion which 
he hzid made to the effect that, if the party wpich had 
to dt:posit a case or counter-case had not observed the 
time-limit fired, the Court sliould be able to  exdhd tljis 
time-limit, but only if.the other party did not claim to take 
advantagc of this failurr: to  observe the time-limit!. 

The question would arise more particularly in \he case 
l of the: simultaneous prest:ntation of documents of procedure. 

1x1 that cas:, if art extension of tirne was granted hir ie .  to  
I tlie non-presentation of a. case or counter-case by one of 

the parties, it must be understood that the case which had 
been filed would remain in the Registry during thé polon- 
gation. Regard must bi: h:id not only to the wishks of the 
party which was belnteii, but' also to thc interesCs of the 
punctiial party. I * 

1 hl. S C H ~ C K I N G  rccalled that M. Fromageot wished Ar- 
ticle 53 of the Statutc tci be applied in a case whed a Party 
was late in filing a document of procedure when the other 
party objected to  the acceptance by the Coiirt lof ttiat 
docu~nent. But, in 81. Schucking's opinion, that involved 
extcnding the applicatio~i of Article 53 in a way whi'ch to his 
nlind was not legally admissible. 

Al. F r i o n r ~ c ~ o ~  proposed that they should leave aside for 
tlie rnoment the question of the application of  ticle le jg, 

I RI. ANZILOTTI laid stress on the importance of the questio~i 
which had just been raised. In  his opinion, thky must 
distinguish between a simple extension of a time-Iimit and 
a case where the time-limit Iiad already enpired land the 
question was whether a proceeding taken too late was to  
be considered as valid. 

With regard to the mere extension of a ti$e-limi,t. 
M. Anzilotti was in favour of giving the Court ufilimitetl . 
powers. On the other hand, in a case where a document 
of procedure was not filed by the prescribed date, M. 4nzilotti 
siiggested a middle course-namely, that the Courf should 
consitler the proceeding as valid, provided that it was com- 
pleteti within a certain time, after the expiration of which, 
failing an agreement between the parties, Article i3 would 
Lie applied. I 

RI. GUERRERO, Vice-Pi-esident, preferred to  avoid drastic 
stilutions and to leave the Court a certain latitude! 

l See D 2, A. 3, p. 913. 

If, when the time-limit expired, the party concerned 
liad not filed its mernoria1 and the other party did not 
agree to its accept'ance, the Court should decide, but. only 
after hcaring both parties. I t  wouId in fact be an incidental 
point to be decided by the Court. 

RI. FROMAGEOT drew attention to the fact that the pro- 
vision wouId acquire the requisite elasticity if force maje.zcre 

- or other reasons regarded as valid were taken into account 
in appraising the causes of delay. 

Count R o s ~ m o ~ o w s ~ r  wondered whether it would not 
be desirable to  group all rules regarding time-limits in a 
single article, the question raised by 31. Fromageot being 
dealt with in the fifth paragraph of Article 33. 

In }lis view, the text proposed by the Commission for 
Article 33 would require some slight modifications. He 
pointed out the danger of giving paragraph z too. elastic 
a wordirig. Certainly, the old ArticIe 33 also laid down 
that the Court's powers were to be exercised by the Pre- 
sident when the Court was not sitting. But, unlike the 
proposed text, which enumerated the Court's powers, though 
not exliaustively, the former rule concerned only time- 
limits. If the words " inter alia " were also added, it would 
not be clear in what respects the President could exercise 
the Court's powers. Could not the Co-ordination Com- 
mission try to find some way of drafting Article 33 in more 
precise Ianguage ? 

The PRESIDENT recaIIed that the Court had referred the 
drafting of Article 33 back to the Co-ordination Commission, 
which was to prepare a new text in the light of the observa- 
tions made. 

As regarded M. Fromageot's proposals, he observed that 
failure by parties to observe time-limits did not seem to 
.have involvcd the Court in any difficulties. 

The REGISTRAR recalled that the practice hitherto fol- 
lowed, in the event of a dociimcnt not having been filed 
by the prescribed datc, wa.s to ascertain quite unofficially 
whether the other party would raise any objection to. the 
acceptance of such document. 

2 3 . ~ . 3 4 . *  
Discz~ssed as Article 33. 

Article 33, Paragraph r,  O/ the Rules. " r. In  every 
case subrnitted to  the Court, the President, as soon as 
the agents have been appointed, shalI convene them 
and shall ascertain from them the intentions of their 
Governments in regard to al1 the questions connected 
with the procedure [liée d la firocédure]." 

' M. ANZILOTTI expressed some doubts as to the meaning 
of the fina1 words, and it was decided, on the proposa1 of 
Baron ROLI~. -~AEQUE~~Y?JS,  to replace them by the words: 
" related to the procedure " (" se rattachant ci la $rocédz~re "). 

M. GUERRERO, Vice-President, recalled the fears that 
he had expressed on the previous day concerning the 
compuIsory convening of the agents. The President could 
quite wcll obtain the information he required by Ietter, 
without being espressly required to convene them. He would 
thercfore prefer that the words " shall convene them and shâll 
asccrtain from them " should be replaced by the words 
" shall seek to ascertain ". Even so, hc thought that the 
obligation placed on the President to obtain information on 
all the questions of procedure was, perhaps, excessive. 

Jonkheer VAN EYSINGA entircly approved the proposa1 
that there should be persona1 contact between the Presi- 
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dent and the agents. So far as he was able to judge from 
similar circumstances, outside the Court, such conversations 
must be regarded as of the greatest value. 

M. ANZILOTTI was of the same opinion, but thought that 
this persona1 contact would be established with the diplom- 
atic agents at The Hague, a t  any rate when dealing with 
distant countries. 

M. FROMAGEOT thought that, in the case of a distant 
country, the Government concerned could always overcome 
the difficulty by appointing its Minister a t  The Hague, or 
one of its Ministers in Europe, as a temporary agent. 

M. URRUTIA regarded the convening of the agents proposed 
in the Co-ordination Commission's text as an innovation 
which, in principle, would be very useful; but i t  might happen 
-seeing that it was necessary to wait until the agents had 
come to The Hague before making the order on the proce- 
dure-that the promulgation of the order might be delayed 
f0.r several months. Eor these reasons, he would prefer to 
ailow the President some latitude. Thus the text might be 
worded in the following terms: 

" In every case submitted to  the Court, the Presi- 
dent, as soon as the agents have been appointed, 
may convene them and ascertain from them the inten- 
tions of their Governments." 

The PRESIDENT thought that the text prapoçed by the 
Co-ordination Commission was quite elastic enough. In his 
Mew, too much importance should not be attachecl to 
exceptional cases. 

Baron ROLIN-JAEQUEMYNS agreed with M. Urrutia's 
point of view. The article might be worded as folIows: 

" The President . . . may convene them in order to 
obtain information from them in regard to  al1 the 
questions related to  the procedure." 

M. GUERRERO, Vice-President, wished to propose a more 
elastic text, namely : 

" In every case submitted to the Court, the President 
shaU obtain information, so far as possible, as to  the 
intentions of the Governments parties to the suit in 
regard to the questions of procedure." 

This text wouId allow the President complete latitude 
to  establish persona1 contact with the agents, if they were 
at The Hague, or to have conversations with the dipIomatic 
representatives in that city, if he saw fit. M. Guerrero had 
no objection whatever to the proposed innovation, but he 
had some fears as t o  the compulsory convening of the 
agents. 

M. ADATCI said that he had always wished to see pro- 
vision made for persona1 contact between the President 
q d  the agents before the opening of the procedure, and 
he had gladly welcomed the idea embodied in paragraph I. 
In regard to  the case instance6 by M. Urrutia, he could 
imagine circumstances in which a distant country would 
hesitate to put an ordinary diplomat in touch with the 
President of the Court. But such a case would be so excep- 
tional that it was unnecessary for the Court to provide for it. 
Nevertheless, M. Adatci was in favour of M. Urrutia's 
amendment, in the form given to it  by Baron Rolin- 
Jaequemyns. 
M. ANZILOTTI had understood that the intention, in 

the Co-ordination Commission's text, was to mzke it an 
actual obligation for the President to establish persona1 
touch with the agents before regulating the procedure. 
That was indeed no innovation, except ttiat this persona1 

contact between thc President and the agents would tlius 
become an essential element of the proceedings. 

He would be prepared to  vote for a clause of that kind; 
but he thought that, if it wcrc amended so as merely to 
empower the President to obtain information, it would 
cease to .be of value. 

As regards distant countries, he did not see that any 
difficulty would arise: if the case were not urgent, one 
could wait as long as necessary; if it were urgent, the 
countries concerned would certainly sencl their agents to 
Europe. 

The PRESIDENT pointcd out that the object of the pro- 
posed text was, on the one hand, to ensure persona1 touch 
between the President and the agents, and on the other 
hand, to impose certain obligations on the parties. 

M. GUËRRERO, Vice-President, said that he woulcl not 
press the amendment he had suggested. Neverthelcss, hc 
must again point out that, if the President had to  obtain 
information as to the intentions of the Governmeiits in 
regard to  the course of the proceedings, it might be necessary 
to convene the agents repeatedly. 

Baron ROLIN-JAEQUEMI'NS thought it might be useful for 
the Governments to  know in advance that their agents 
might be convened by the President. He considered, tliere- 
fore, that it was desirable to provide, in the texts, for their 
being convened. But he would prefer that this should not 
be compulsory and that the President should be allowed 
complete latitude, in accordance with the idea of M. Urrutia 
-whose amendment fie wouId re-submit in his own narne. 

The PRESIDENT wondered whether, if the President 
were merely given a discretionary power, the agents would 
not be entitled to refuse to  attend when they were convened. 

Baron ROLIN-JAEQUEMYNS said that, if the President 
convened the agents, the latter would be acting very 
unwisely if they failed to present themsclves. 

M. GUERRERO, Vice-Yresident, said he would withdraw 
his amendment, as the rnajority of the Court appeared 
to regard the convening of the agents as neceçsary. 

The PRESIDENT said that the Court would therefore 
onIy have to  vote on the amendment that had been pro- 
posed by M. Urrutia, and had now been submitted by 
Baron Rolin-Jaequemyns. .It was worded as follows: 

" In every case submitted to the Court, the Presi- 
dent, as soon as the agents have been appointed, 
may convene them and ascertain from them the 
intentions of their Governments in regard to the 
questions connected with the procedure." 

On the proposa1 of M. FROMAGËOT, it waç decided to 
replace the words " in regard to the questions . . ." by " in 
regard to questions relating to the procedure ". 

Jonkheer VAN EYSINGA asked whether, if he voted for 
this text, he could afterwards vote in favour of the Com- 
mission's text. 

The PRESIDENT said that, if the text amended by Baron 
Rolin-Jaequemyns were adopted; it would definitively 
replace the Co-ordination Commission's text . 

He then put the amended text to the vote. 

The Court, by seven votes to five, adopted this text. 
The PRESIDENT took a vote on the question whether 

the Court finally adopted this text as paragraph I of Arti- 
cle 33. 

The Court, by eight votes, with four abstentions, answered 
this question in the affirmative. 
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Article 33, Paragra fh  2 ,  oJ the Rules. " 2. In the 
light of the information thus obtained, the Court, or the 
President if the Court is not sitting, shall make such 
orders for the conduct of the case as thcy may see fit 
fixing, inter a l ia :  the number and order of presentation 
of the documents of the written proceedings; the tirne- 
limits for the completion'of the various acts of proce- 
dtire; the steps to be taken for the settlement by the 
Court of any question arising in connection with 
Article 31, paragraph 4, of the  Statute, and the date 
of the hearing." 

hl. ANZILOTTI did not understand why special reference 
had been made to Article gr, paragraph 4, of the Statute. 

M. NEGULESCO proposed the addition of a reference to 
Article 48 of the Statute. This reference might very 
well replace the enumeration contained in the article, 
which, moreover, was not exhaustive. 

The PRESIDENT said that the purpose served by this 
enumeration was to bring to the notice of the agents the 
chief questions in regard to which it was desirable that 
they should be able to make known their Governments' 
standpoint to the President. 

M. URRUTIA considered that, having regard to the change 
adopted in paragraph I of the article, the phrase: " In 
the light of the information thus obtaincd " in paragraph 2 

should be arnended, for there might be cases in which the 
President would not exercise the right henceforth conferred 
upon him by paragraph I. 

Count R O S T ~ O R O ~ S K I  pointed out that the essential 
thing was that the President should communicate to  the 
Court whatever information he had obtained. The sen- 
tence might run: " In the Iight of the information fur- 
nished by the President . . .". This wording would not 
render persona1 contact between the President and the 
agents any less desirable, but was non-committal aç to 
the results obtained therefrom. 

M. ANZILOTTI observed that the present difficulty arose 
from the fact that the Court, in paragraph 1, had adopted 
a text which established no obligation either to convene 
tlie agents or even to ohtain information. 

Baron ROLIN-JAEQUEMYNS saw no objection to begin- 
ning paragraph z of the article with a phrase running 
as follows: " In the light of the information obtained by 
the President, the Court shall make such orders . . .". This 
wording took into account M. Urrutia's objection; it 
likewise harmonised very well with paragraph 1, as just 
adopted. 

M. GUERRERO, Vice-President, who took the same view 
as had just been expressed by M. Anzilotti, proposed 
that the first paragraph of the article should be referred 
back to the Co-ordination Commission. In voting in 
favour of paragraph I as amended by M. Urrutia, his 
intention had not been that the President should be released 
from the duty of obtaining the necessary information. 

M. FROMAGEOT pointed out that the effect of the vote 
recorded was that the President had the option of con- 
vening the agents, but it was his duty to collect inform- 
ation; the information obtained by him would constitute 
the basis of the Court's deliberation. 

The PRESIDENT asked whether thcre was any objec- 
tion to  wording the first phrase of paragraph z as follows, 
as proposed by Baron Rolin- Jaequemyns : 

" In  the light of the information obtained by the 
President, the Court . . ." 

He declared this wording adopted. 
He also recorded that the Court agreed to the deletion 

-proposed by M. Anzilotti-of the words: " the steps to 
be taken for the settlcment by the Court of any ques- 
tion arising in connection with Article 31, paragraph 4, 
of the Statute ". 

Finally, he took a vote on paragraph 2 of Article 33 
as thus amended. 

This paragraph was unanimously adopted. 
Article 33, Paragra fh  3, of the Rules. " 3. In draw- 

ing up orders made in accordance with the preceding 
paragraph, regard shaII be had as far as possible to any 
agreement which rnay have been concluded between 
the agents." 

hl. ANZILOTTI proposed to substitute the expression 
" reached between the parties" for the expression " which 
rnay have been concludcd between the agents ". 

The PRESIDENT took a vote on paragraph 3 of Article 33 
with the change proposed by M. Anzilotti. 

This paragraph was unanimously adopted. 
Article 33, Pavagraph 4, of the Rules. " 4. The 

Court rnay extend time-limits which it has fixed. It 
may likewise decide, in certain circumstances, and after 
giving the agent of the other party an opportunity 
of stating his opinion, that a proceeding taken after 
the expiration of a time-limit shall be considered as 
valid." 

Upon a vote being taken, this text was unanimously 
adopted. 

Article 33, Paragraph 5; of the Rules. " 5. If the 
Court is not sitting, the powers conferred upon it 
by this article shall be exercised by the President, 
subject to any subsequent decision of the Court." 

Upon a vote heing taken, this text waç unanimousl~~ 
adopted. 

29.V.34. 

For discussion on Article 37 as Article 33 (draft) in 
conncction wjih Article 47 (Article 41, draft) see Article 47 
(pp. 159-161 of this volume). 

1.~1.34.* 
Discztssed as Article 33. 

The PRESIDENT next turned to Article 33, which was 
as foIlows: 

" I. In every case submitted to the Court, the 
President ascertains the vicws of the parties with 
regard to questions connected with the procedure; 
for this purpoçe he rnay summon the agents to a 
meeting as soon as they bave been appointcd. 

" 2. In the light of the information obtained by 
the President, the Court will make such orders for 
the conduct of the case as it rnay deern fit in order 
to determine in particular the number and order of 
the documents of the written proceedings and the 
time-Iimits within which the various acts of procedure 
are to be completed. 

" 3. In the making of an order under the foregoing 
paragraph, any agreement between the parties is to  be 
taken into account so far as possible. 

" 4. The Court rnay extend tirne-limits which it 
has fixed. T t  rnay likewise decide, in special circum- 
stances and after giving the agent of the opposing party 
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an opportunity of stating his opinion, that a procceding 
taken after the expiration of a time-limit shall be 
considered as valid. 

" 5 .  If the Court is not sitting. the powcrs conferred 
upon it by this article shall be exercised by the President, 
subject to any subsequent decision of the Court." 

Paragraph I was adopted. 
RI. FRONAGEOT, with reference to paragraph 2, observed 

that the phrase: " the Court will make such orders for the 
conduct of the case as it may deem fit . . ." was extremcIy 
heavy. 

Baron ROLIN-JAEQUEMYNS thought that the words 
" such " and " as it may deem fit " were superfiuous and 
rnight be deleted. 

The PRESIDENT noted that the Court had no objection 
to the proposed deletion, and read paragraph 2, which would 
accordingly run as follows : 

" 2. In  thc light of the information obtaincd by 
the President, the Court will make orders for the conduct 
of the case in order to determine in particular the 
number and order of the documents of the written 
proceedings and the time-limits within which the 
various acts of procedure are to  be completed." 

The PRESIDENT recorded that paragraph 2 was àdopted 
in this form. 

The PRESIDEKT also noted that there was no observation 
-4th regard to  paragraphs 3, 4 and 5, and that, accordingly, 
Article 33 was adopted as a whole. 

27.11.35. 

For discussion on Article 37 as Article 33 (draft) in 
connection with Article 71 (Article 68, draft) see Article 71 
(p. 297-298 of this volume). 

4.1~.35.* 
Discussed as Article 38. 

Count ROST~VOROWSKI raised the question of the title 
to be given to this new section; he thought that " s~b-  
seqzteni conduct of the case " would be appropriate. 

Jonkheer VAN EYSIKGA observed that the expression 
" Conduct of the case " was already uçed in paragraph 2 

of Article 38, and that it there bore a particular meaning, 
different from that which it would have in the proposed 
heading . 

The PRESIDENT pointed out that the translation into 
~ n ~ l i s h  of the expression "Direction du firocès " would 
give rise to great difficulty. In the Statute, the translation 
given was " Conduct of the case ", but that was not appro- 
priate in a heading. 

The REGISTRAR said that that expression would inevit- 
ably be translated into any ~e rman ic  language by a 
technical term possessing a meaning quite different from 
what was intended. That would undoubtedly lead to  
confusion. 

At the resumption of the sitting, the PRESIDENT said 
that 11e should prefer the question of the heading to be 
given to the section cornprising Articles 38 to  40 to be 
reserved. He ilext opened the discussion on the text of 
Article 38. 

Jonkheer VAN EYSINGA considered that the objcct of 
paragraph 2 of Article 38 was simply to lay down that 

orders must be made respecting the first steps in the pro- 
ceedings-the fixing of the nuinber and order of documents 
of the writtcn proceedings, and of the time-limits for the 
presentation of these documents. As regards the remainder 
of the proceedings, the Court was left a free hand. But the 
terms of the paragraph gave the impression that al1 arrange- 
ments for the conduct of the case were to be made by orders 
at the outset of the proceedings. 

The PRESIDENT said that the Court's right to make 
ordcrs was derived from Article 48 of the Statute. Judging 
from that provision, the idea of the Statute seemed to be 
that, as a general rule, the Court's decisions in regard to the 
conduct of the case should fake the form of orders. I n  
practice, the Court had uscd orders for decisions not suffi- 
ciently important to he given the form of a judgment but  
too important to be simyly announced. Aftcr irtdicating 
the main categories of decisions which it was the practice 
of the Court to give in the form of ordcrs and of those which 
were given a simpler forrn, he said that, in his opinion, 
Article 38 of the Drafting Cornmittec's draft was consistent 
with that practice. 

hl. GUERKERO, Vice-President, was afraid that the 
expression, in the first paragraph of Article 38, " the 
President ascertains the views of the parties with regard 
to questions connected with the procedure ", might create 
the impression that the whole procedure was to be arranged 
in agreement with the parties. In order to prevent any 
misunderstanding, he proposed that the passage should 
run: " with regard to questions connected with certain steps 
in the proceedings ". 

M. NEGULESCO considered that the text proposed for 
Article 38 was 1ikeIy to lead to considerable confusion 
hy creating the impression that the Court could oiily make 
orders at the outset of a case and following upon the con- 
versation between the President and the agents. I n  order 
to avoid creating this impression, it would be desirable to  
adopt the suggestion made by M. Anzilotti and Jonkheer 
van Eysinga at the morning meeting, and to includc para- 
graphs 4 and 5 of -4rticle 38 in Article 39, placing the article 
thus cornposed among the general provisions. 

3.1. ANZILOTTI had always understood that paragraphs r 
and 2 of Article 38 were intended to establish in the Kules 
the practice which had been followed by the Court silice 
its creation; if that were so, the article only related to orders 
made at the outset of proceedings. Accordingly, it in no 
way prejuciiced the Court's right subsequently to make 
other orders for the conduct of the case. 

Jonkheer VAN EYSINGA thought that that was certainly 
what Article 38 tvas intended to meaii; but he doubted 
whether everyone would understand it like that. 

The PRESIDENT observed that, if the Court adopted 
the change proposed by M. Guerrero, it would be neces- 
sary also to  indicate the dornain in which the President 
could not consult the parties. 

M. ANZILOTTI remarked that the doubts felt by 
M. Guerrero and Jonkheer van Eysinga arose simply from 
the phraseology uscd; perhaps some more flexible expression 
could be found than: " questions connected with the pro- 
cedure ". 

Jonkheer VAN EYSINCA wouId be satisfied if the word 
" orders " were qualified by the adjective " initial "; that 
would indicate more clearly the rnatters to which the 
conversation between the President and the parties' repre- 
sentatives would relate. 
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Af .  GUERRERO, Vice-President, proposed that, in the first 
paragraph, they should Say: " concerned with the f ivst steps 
in the proceedings ", i n  order to make it clear to agents that 
Article 38 did ~ i o t  give them the right to discuss with the 
President the whole of the procedure but only the first steps 
thcreof. He also proposed to delete the words " in parti- 
cular " in the second paragraph. 

Baron ROLIN-JAEQUE~IPKS thought that thc Prcsident 
should not discuss the procedure with the parties' represent- 
atives; he should simply ask them what thcir intentions 
were and what arrangements, in their view, it would in 
practice be possible to  make. 

Count R O S T ~ O R O ~ S K I ,  in order to take into account the 
distinction drawn during the meeting between questions 
which muçt be dealt with by ordcr and those which need not 
bc so dealt with, proposed to add the word " necessary " 
after the word " orders " in the second paragraph of Ar- 
ticle 38. 

Jonkheer VAN EYSINGA proposcd that the words " for 
the conduct of the case " in paragraph 2 should be deleted, 
and that the last words of the paragraph: " . . . withi~i 
which the various acts of procedure are to be completed " 
shouId be omitted. 

31. ANZILOTTI, in order to meet the various objections 
raised, suggested that the first paragraph should run: 
" In every case .. . . procedure whick mzcst be settled nt the 
ozitset of the case. . . ." 

The PRESIDENT observed that this qualification wouId 
put the President in a difficult position in his conversations 
with the agents. 

M. SCHÜCKCNG supported Count Rostworowski's proposa1 
that the word " necessary " should be inserted in paragraph 2, 
because in some circumstances the Court's decisions were 
communicated to parties without being given the form of 
orders. 

The PRESIDEKT would have preferred to keep the text as 
adopted in June 1934 1 ;  but, if the Court wished to adopt 
a different wording, he proposed that they should say in 
paragraph 2 : " . . , the Court wiIl make orders in accordance 
with Article 48 of the Statute . . . ". 

M. GUERRERO, Vice-President, instead of the two sug- 
gestions already made by him in connection with para- 
graph 1, now proposed that in the second line the word 
" des " should be substituted for " les " before " questions " 
[English : " certain " questions). 

The PRESIDENT first took a vote on M. Guerrero's proposal: 

" Does the Court decide to  substitute the word ' des ' 
for ' les ' in the second line of paragraph I of Article 38 
(English: ' certain ' questions) 7 " 

By eight votes to three, the Court answered the question 
in the affirmative. 

The PRESIDENT then put the foiiowing question: 

" Does the Court decide to maintain paragraph I 
of Article 38 with N. Guerrero's amendment ? " 

The Court unanimously answered in the affirmativc. 

Turning to the secoiid paragraph, the PRESIDENT took 
a vote on Jonkheer vaii Eysinga's proposal that the words 
" orders for the conduct of the case " should be replaccd by 
" the necessary ordcrs " and that the last words of the 
paragraph (" within which . . . cornpleted ") should be deleted. 

h'i. WANG having asked that the two points should be 
voted upon separately, the PRESIDENT put the following 
question : 

" Uoes the Court decide to 'substitute thc words 
' the necessary orders ' for the words ' orders for the 
conduct of the case ' 7 " 

B y  seven votes to  four, the Court answered the question 
in the affirmative. 

With regard to the second part of the motion, RI. LVAKG 
suggested to  Jonkheer van Eysinga that it would suffice to 
delete the word " various " (" divers ") in the last phrase of 
paragraph 2. 

Jonkheer VAN EYSIPIGA accepted this suggestion. 

The PRESIDENT took the opinion of the Court on the 
following question : 

" Does the Court decide to delete the word ' various ' 
in the last line of paragraph z of Article 38 ? " 

By eight votes to three, the Court answered the qncstioi~ 
in the affirmative. 

The PRESIDENT next took a vote on thc following question: 

" Uoes the Court decide to maintain paragraph 2 of 
Articlc 38 as now amended ? " 

The Court unanimously answered the question in the 
affirmative. 

Count R O S T ~ O R O ~ S K ~  pointed out that the deletion of 
the words " for the conduct of the case " in paragraph 2 

made it very difficult to use the expression " Conduct of 
the case " as a hcading for thc section. 

The PRESIDENT did not think so, having regard to the 
diffcrence betwcen the meaning which that expression bore 
in the body of the article and the meaning which it would 
have as a heading. In any case, the question was for the 
moment reserved. 

Jonkheer VAN EYSINGA wished paragraphs 4 and 5 of 
Article 38 to be attachcd to Article 39, which woulrl then 
consist of three paragraphs corresponding to those of 
Article 33 of'the existing Rules. 

31. ANZILOTTI supported this proposal. If it were adopted, 
however, the words "o r  by the President if the Court is 
not sitting " would have to be deleted from the new first 
paragraph (Article 39 of the Drafting Committee's text), 
as they were covered by paragraph 5 of Article 38. 

Count ROSTWOROWSKI agreed with the President that 
paragraph 5 of Article 38 could not be taken out of that 
article, because it concerned the general powers of the 
President. On the other hand, he thought it logical to 
transfer paragraph 4 of Article 36, which concerncd time- 
limits, to Article 39. 

Jonkheer VAN EYSINGA was prepared to  accept this 
proposal; but it would be necessary to  embody in the new 
article thus composed a new paragraph corresponding to 
paragraph 5 of Article 38. 

l)iscussed as Article 38. - First Reading. 

The PKESIUEKT submitted ta thc Court a proppsal by the 
Drafting Cornmittee to replace the words: "and the tirne- 
limits for the completion of the different acts of procedure ", 
in paragraph 2 of Article $3, by the words: " and the tirne- 

See p. 118. 
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limits within which they must be presentcd ". This change 
had appeared logical to the Committee, as a consequence 
of the amendments already adopted, which limited the 
article, in fact, to the fixing of time-limits for the written 
procedure. 

This proposa1 was adopted without a vote. 
The article was adopted in first reading with the following 

text : 
" I. In every case submitted to the Court, the Pre- 

sident ascertains the views of the parties with regard 
to questions conrtected with the procedure; for this 
purpose he may summon the agents to  a meeting as 
soon as they have been appointed. 

" 2. In the light of the information obtained by the 
Président, the Court will make the necessary orders 
to deterniine in particular the number and order of 
the documents of the written proccedings and the time- 
linlits within which they must be presented. 

" 3. In the making of an order under the foregoing 
paragraph, any agreement between the parties is to be 
taken into account so far as possible. 

" 4. The Court may extend timc-Iimits which it 
has fixed. I t  may likewise, in special circiimstances 
and after giving the agent of the opposing party an 
opportunity of submitting his views, decide that s 
proceeding taken after the expiration of a time-limit 
shall be considered as valid. 

" 5. If the Court is not sitting and without prejudice 
to any subsequent decision of the Court, the powers 
conferred upon it by this article shall be exercised by 
the Presidcnt." 

1g.11.36.* 
Disczrssed as Article 38. 

The PRESIDENT observed that the Court was in posses- 
sion of a document l containing some proposals by Jonkhcer 
van Eysinga for a rearrangement of Articles 38 and 39.= 

He invited Jonkheer van Eysinga to explain these 
proposals. 

Jonkheer VAN EYSIEGA considered that Article 38, as 
framed by the Co-ordination C~mmission,~ provided for 
al1 the ordcrs that had to be made during both the oral 
and the written procedure. But, in the course of the 
discussions in 1935, the Court had worded the first three 
paragraphs in such a way that they now referred only to the 
written procedure; it seemed clear, however, that para- 
graphs q and 5 of Article jg-which corresponded to the old 
Article 33-related to  al1 the time-limits fixed during every 
stage of the procedure. The result had been to render 
Article 38 obscure to an uninitiated reader. The position 
woiild be clearer if paragraphs 4 and 5 and Article 39, 
which related to  the whole of the procedure, were placed 
immediately after Article 32. The question raised by 
the words " if the Court is not sitting " was not affected 
either way by Jonkheer van Eysinga's proposal. 

The PRESIDEKT did not see what connection there 
would be between a new article, consisting of paragraphs 4 
and 5 of Article 38 together with Article 39, and Arti- 
cle 32, which was a provision of a special character. Would 
it, he asked, be logical to  insert a clause relating to the 
promulgation of orders before the articles relat ing to the 
institution of proceedings ? 

* D 2, A .  3, pp. 582-591. 
l See D 2, A. 3, p. 982, Annex 7. 
a For text of Article 39. see p. 131 (meeting of 10.1v.gg). 

See p. III. 

Jonkheer VAN EYSINGA said he was inerely proposing 
to restore the arrangement existing in the Rules now in 
force. The new article to be inserted after Article 32 
could be identical with the former Article 33, except for 
the amendments made in it  in 1935 

M. FROVACEOT did not quite understand the criticisms 
which Jonkheer van Eysinga made in regard to Article 38. 
That article was concerned with the time-limits for the 
writ ten procedure. 

Jonkheer V A N  E~*SINGA said that time-limits rrright 
also have to  be fixed in the oral procecdings-for instance 
for the hcaring of witnesses; in that case, they would 
certainly have to be fixed by an order. 

M. FROMAGEOT contended that these were not time- 
limits of the same catcgory as those refcrred to in Arti- 
cle 38, in the form now under consid~ration by the  Court. 
He would hesitate to disrupt the arrangement of Article 38, 
and thought it wouId be difficult to  remove its fourth and 
fifth yaragraphs, and transfer them, together with Article 39, 
to the bcgiilning of the section. 

The PRESIDENT thought that Jonkhcer van Eysinga's 
suggestion was open to the objection that it re-introduced 
into the Rules a system under which the articles relating to  
contentious procedure would not be arranged in -1ogical 
sequence. 

M. ANZILOTTI thought it was manifest that Article 38 
was only concerned with the written proceedings. But, 
in that case, why had that article been placed before 
Article 39, and before the written proceedings, under the 
heading " Ordcrs for the conduct of the case" ? I t  was 
that fact alone which introduced a doubt as to the scope 
of the article. 

The PRESIDENT pointed out that the first paragraph 
of Article 38 referred to  the conversation between the 
Yresident and the agents, a conversation wliich prcceded 
the fixing of the time-limits for the written proceedings. 

M. ANZILOTTI remarked that that conversation was a 
necessary elemen t in the conduct of the written proceedings. 

M. FROMAGEOT remarked that the articles grouped 
under the heading " Written proceedings " were concerned 
with the procedure to  be observed by the parties, whereas 
Articles 38 and 39 were concerned with the measures 
which were incumbent upon the Court; that accounted 
for the heading " Orders for the conduct of the case ", 
under which these articles were placed. 

M. ANZILOTTI thought that what Jonkheer van Eysinga 
wished to avoid was that the reader, before coming to . 
" Writtcn proceedings ", should encounter provisions.which, 
in reality, were entirely concerned with those proccedings. 

Jonkhcer VAN EYSINGA pointed out that the Court had 
agreed in 1935 that the article would now apply only to the 
written proceeding~,~ but,  in that case, the question of 
time-limits fixed after the end of the written proceedings 
was not dealt with a t  all. 

The PRI-SIVENT considered that, evcn if Jonkheer van 
Eysinga's arguments were well founded, that would not be 
a sufficient reason for abandoning the logical and chronolo- 
gical order which the Court had endeavoured to introduce 
into the RuIes in 1935. 

Jonkheer VAN EYSIKGA contended that, in spite of 
the advantages of logical arrangement, the text adopted 
in 1935 was dcfective, bccauçe it omitted al1 references 

l See meeting of 10.1v.35, above. 
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to  time-limits in the oral proceedings. In the Rules a t  
present in forcc,l those time-limits were covered by Arti- 
cle 33. 

Baron ROLIN-JAEQUE>IYXS considered, on the other hand, 
that the section " Orders for the conduct of the case" 
had been placed before the sections " Written proceedings " 
and " Oral proceedings " because it related both to oral and 
to written proceedings. Orders for the conduct of the case 
might be made equally well in either. 

M. NEGULEÇCO agreed with Jonkheer van Eysinga. 
Article 39, which referred to time-limits of every descrip- 

c ;  
tion, was a general provision, and should be given the 
same position that it occupied in the old Rules. On the 
other hand, provision for the prolongation of time-limits 
was only made in paragraph 4 of Article 38, which dealt 
esclusively wit h the writ ten procecdings. On what clause 
would the Court then rely if it wishcd to prolong a time-limit 
for the submission of a document that had been fixed during 
the oral proceedings ? If Article 38 were invoked in this 
case, objections might be made by the parties. He was 
consequently of opinion that it was necessary to revert to  
Article 33 of the Rules now in force, in which the correspond- 
ing text was placed after ArticIe 32. 

M. AKZILOTTI suggested that the first three paragraphs 
of Article 38 should be left as they stood; paragraph 5 
should be reserved; and paragraph 4 should become the 
second paragraph of Article 39. The Rules would then 
contain one article devoted particularly to written pro- 
ceedings, followed by another containing general provi- 
sions; the whole of these clauses would remain under 
the heading " Orders for the conduct of the case 

The PRESIDENT reminded the Court that, when it adopted 
the Rules in first reading, it had abolished the heading 
" General provisions ",3 which came before Article 32 in 
the Rules now in force. - 

Baron ROLIN- JAEQUENYNS observed that the Rules 
a t  present contained a section headed " General Rules ", 

,and that the question of time-limits was dealt with under 
that section; it followed that provisions concerning time- 
limits did not apply specially to the written proceedings, 
but to  the oral proceedings as well. 

T, 
M. URRUTIA thought that M. Anzilotti's proposa1 might 

satisfy al1 the points of view. However, i t  was not necessary 
to maintain the heading " Orders for the conduct of the 
case " before ArticIe 38. As a fact, al1 the articIes in ques- 
tion came under the heading " Procedure before the full 
Court. General Rules. Institution of proceedings." 

In agreement with M. Anzilotti, the PRESIDENT put the 
following question to the Court: 

" Does the Court decide to  transfer paragraph 4, 
Article 38, to the end of Article 39, as a second para- 
graph ? " 

M. GUERRERO, Vice-President, did not feel able to 
vote for M. Anzilotti's proposal because paragraph 4 of 
Article 38 could not, in his vietv, be included in Article 39; 
on the other hand, paragraph 4 of Article 38 was closely 
linked to paragraphs 2 and 3 of that article. In regard 
to the heading " Orders for the conduct of the case ", he 
thought it should be retained in order to  assist the reader. 

As regards the question whether Article 38 related 
solely to the written procecdings, RI. Guerrero drew attention 
to  the words " in particular " in paragraph z of Article 38. 

1 1931 Rules. 
a C / .  p.  I r g ,  meeting of 4.iv.35. 
a Cf. Explanatory Note, p. IX.  

The PRESIDENT put the following question to  the Court 
" Does the Court decide to  transfer paragraph 4 

of Article 38 to the end of Article 39, as paragraph 2 

of that article ? " 
Ry five votes against four, with one abstention, the 

Court answered the question in the negative. 
As a result, the order adopted for the provisions of 

Articles 38 and 39 a t  the first reading was maintained. 
The PRESIDENT asked Jonkheer van Eysinga if he wished 

his proposal to be put to  the vote. 
Jonkheer VAN EYSINCA thought that, as the Court 

had not accepted M. Anzilotti's proposal, it would be still 
les5 IikeIy to accept his own; he would therefore not press it. 
He would, on the other hand, return to the question of the 
heading preceding Articles 38 and 39. 

M. FROMAGEOT considered that the question of headings 
couId be more usefully considered when the exarnination 
of al1 the articles had been. completed; for sorne of the 
articles might be transposed, and the numbering rnight 
have to be changed. 

Jonkheer VAN EYSINGA said that, if the Court had 
adopted the method proposed by M. Fromageot from 
the outset, he could have agreed with i t .  But the Court 
had already decided to omit the headings " Sessions " 
and " neliberation ",l and not to  revert to the system 
of numbering ernployed in the present Rules, so that 
the question was no longer intact. 

M. GUERRERO, Vice-President, said he could not agree 
with RI. Fromageot. Since this question had been raised, i t  
must be settled forthwith; if not, i t  would be very difficuIt 
later on to propose the transfer of certain clauses, for requests 
that an article should be transposed and inserted under other 
headings would be dependent upon the wording of the 
headings in question. 

The PRESIDENT saw a difficulty in maintaining the 
heading which preceded Articles 38 and 39, because it 
gave, in the Rules, a French translation of an English 
expression which had been rendered differently in Arti- 
cle 48 of the S t a t ~ t e . ~  On the other hand. it was not . . , - 

certain that it would aIwayç be necessary to' fix the time- 
Iirnits in the oral proceedings by an order. But the heading 
" Orders for the conduct of the case " wouId be interpreted 
as meaning that the articles which faIlowed related to time- 
Iimits of a11 kinds. Finally, this heading emphasised a 
point which, in Article 38, was not of chief importance; 
for the im~or tan t   oint was the contact established between 
the President and the agents at the outset of a case, as 
prescribed by that article. 

As regards what M. Fromageot had said, the President 
confirmed that a t  the end of the second reading i t  would be 
necessary to  review al1 the headings very carefully, and dso  
the drafting of the Rules as a whole. But that was no 
reason for not deciding now to delete the heading " Orders 
for the conduct of the case". 

Baron KOLIN-JAEQUEMYNÇ asked whether, if this head 
ing were omitted, it would be replaced by any other. If 
it were not, Articles 38 and 39 would appear under the 

' 

heading " Institution of proceedings "; but orders were 
not concerned with the institution of proceedings. 

1 Meeting of 17.11.36. p. 78. 
2 Se, Explanatory Note, p. IX, and D z ,  A. 3, p. 508. 

These expressions and translations are the following: in the 
Rules, " Orders for the conduct of the case" and "Ordonnaxcss 
rkglementaires "; in the Statute, " Orders for the conduct of the 
case " and "Ovdonnancss pour la divecfion du +rocès ". 



hl. U R R t i ~ 1 . 4  considered that, if Article 38 was retained 
as it stood, it wonld be better to delete the heading 
" Orders for the conduct of the case ". 

$1. NAGAOKA thought that the difficulties would be 
removed if Article 38 of the Kules was interpreted in 
the same sense as Article 48 of the Statute-i.e. as not 
neccssaril- obliging the Court to make an order whenever 
it fised a time-limit. 

The PRESIDEKT said tliat the Court. had threc proposais 
before i t :  to adopt the heading " Orders for tlie conduct 
uf the case ", lo delete it, or to reserve the question for 
the time being. 

The Presidcnt amended the question to read as follows: 
" Does the Court decide to maintain, provisionally, 

the heading ' Orders for thc coiiditct of the case ' 7 " 
By se17en votes against three, the Court answercd the 

question in the affirmative. 
, The PRESIDENT observed that a decision woiild have 

to  be takcn on the first four paragraphs of Article 38. 
He proposcd that the Court should express its opinion 
separately on each paragraph. 

As no objection was made to the first paragraph, the 
PKESIDENT declared that it was adopted. 

hl. GUERRERO, Vice-President, moved that the second 
line sliould read: "The Court OP Ihe President will make 
the necessary ordcrs . . . ." He would makc a similar 
proposa1 regarding paragraph 4 when they reached it. If 
his proposa1 was adoptcd he wonld, Iater on, move the 
omissiori of paragraph 5, which would then become super- 
fluous. 

He recalIed that, a t  an earlier meeting,l it had been 
objected to  this plan that it would give the President 
tlie right to  make orders without consulting the Court. 
even when the latter was sitting. To obviate this diffi- 
cultv. it should be recorded in the minutes that it was .. r 

understood that the powers in question would be exer- 
cised by the Court when the latter waç assemblcd. In 
practice, the President was best situated for knowing 
what time-liniits could most appropriately be fixed for the 
written procedure. 

M. AKZILOTTI could not agree with the Vice-President 
in regard to paragraph 2 of ArticIe 38. If it were made 
to read " The Court or the President ", that would surely 
mean that the power to make orders was vested in the 
Prcsident as well as in the Court. But it seemed incon- 
ceivable that these powers should be vested concurrently 
in both of them. The question that arose was therc- 
fore whethcr the Court could confer on the President 
alone the power to make the orders referred to in para- 
graph 2. Looking at it al1 round, hl. Anzilotti saw no 
renson why it should not bc decided that the President 
would make these orders; that would, naturally, not 
prevent him from consulting the Court if the latter was 
açsernbled. There would, however, hl. Anzilotti thought, 
have to be one exception: where there was a divergence 
between the parties. The Statutc did not, it appeared, 
give the Prcsident power to settIe divergences of that 
kind. It would therefore be neccssary to legislatc for 
that case in anothcr claiise, and to prcscribe that the 

l See under Article 46, meeting of 15.11.36, pp. 157 et  sgq.  

Court be summoned, in such a contingency. Paraçraph 5 
would, of course, disappear. 

RI. I?RO~IAGEOT suggested that the ilifficulty might be 
solved by adding to Article IO-which described the powers 
of the President-a. second paragraph, layiiig down that 
the President might exercise the pourers of the Court in 
certain cases: namely, in administrative questions and in 
the questions of procedure that the Court was now exam- 
ining. In the lattcr case, if the parties iverc agreed, and 
if thc Court was not assenibled, the President would be 
able to take action, subject always to any subsequent 
decisions which the Court might take. The insertion of a 

C 
general clause of that character in Article IO would make 
it possible to avoid, in other articles, the difficulty arising 
from the use of the words: " if the Court is not sitting". 

Count RO~T\VOROWSKI said thaf, personally, he was 
averse to this qucstion heing dealt with in an article of 
a general cliaiacter. I t  seeincd better that rules for the 
division of powers betwcen the President and the Court 
should be prescribed for each separate case. For though, 
in certain cases, the Court was entitled to delcgate the 
powers which it derivetl from the Statute, the situation 
was not always the same. 

M. FROMAGEOT thonght that, though a provision of 
a general character might prove to be too far-rcacliing, 
it would nevertheless be possible, in paragraph 5 of 
ArticIe 38, to sperify that the powers wcre conferred 
upon the President, subject to  two conditions: that the 
mernbcrs-of the Court were not asscmbled at the moment, 
and that the parties were agreed. Thc main object was 
to make it clear what were cases in which the President 
coiild take action alone. 

M. NEGULESCO thought it would be neccssary to have 
a clause confined to the special case of Article 38. On 
the other hand, he was in favour of retaining the 
expression: "The  Court, or the President if the Court is 
not sitting." As regards the fixing of time-limits, less 
weight should be given to the inferests of the parties - 
than to the Court's intercst in ensuring the satisfactory 
progress of the case. If the parties were not agreed 
concerning a time-limit, this divergence should not be 
rcgarded as a dispute which must invariably be submitted 
to the Court: the President must have power to settle 
such a dispute if the Court was not sitting. 

-4s to  whether it was possible, under the present Statute, 
to empIoy the expression " if the Court is not sitting " in 
the Rules, hl. Kegulesco thought that point was decidcd 
in advance by the revised Statute, for it made usc of that 
expression in Article 66. 

JI. NAGAOKA, with referencc to M. Fromageot's proposal, 
favoured the insertion of a general cIause in ArticIe IO: 

However, the wording of the proposa1 appeared too wide. 
I t  would, he thought, be neceçsary to add at the begiiining: 
" Except as otherwise provided elsewhere in the present 
Rules." Perhaps the addition of these words would allay 
Count Rostworowski's misgivings. 

M. URRUTIA observed that specific cases differed widely 
in character. For instance, in regard to the first fixing of 
time-limits, i t  was hardly conceivable that the parties 
should disagree; but the case waç different in regard to  
requestç for extensions of time, which might weli encounter 
opposition. For these reasons, M. Urrutia supported Count 
Kostworowski's opinion. 

The PRESIDENT referred to the phrase " if the nrembers 
of the Court arc not assembled " which, in M. Fromageot's 
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proposal, would repIace the words " if the Court is not 
sitting ". He feared that this formula might not be suffi- 
ciently precise, unless the Court- settled how it  was to  be 
const'?ued. If this were not done, it might cause tlie impres- 
sion that an attempt was being made'to avoid the strict 
application of the provisions of the revised Statute con- 
cerning the obligation of members to be always a t  the 
disposal of ttic Coiirt. Tt was not clear, indeed, what number 
of judges must be present in order that i t  might be said 
that the mcmbcrç of the Court were assernblcd. 

M. F ~ o a r i i c ~ o r  obscrved that M. Negulesco had pointed 
out that thc phrasc " if the Court is not sitting " had re- 
czived thc imprimatur of the reviçed Statute. There was 
therefore no reason for not retaining it in Article 38. 

Tonkhcer I*AN EYSINGA considered that, under the system 
of the old Statute-Article 23 of which laid down that the 
Court would meet only once a year for an ordinary session, 
and that it could hold extraordinary sessions, if required- 
tlie'expression " i f  the Court is not sitting " had a perfectly 
definite meaning. But now Article 23 had been amended, 
with the effect that the Court was always in session. Jonk- 
heer van Eysinga would find it difficult to understand-and 
he helieved that all who took an interest in the Court would 
stiare his difficult-if, at  the very moment of the introduc- 
tion of this new idea according to which the Court was 
regarded as bcing in pcrrnancnt scssion, i t  were to delegate 
more extensive powcrs to its Prcsident than under the old 
system. That would bc a rnove in a ,direction opposite to 
what had been contemplated. 

As regards M. Negulesco's observation, Jonkheer van 
Eysinga observed that the latter had so often empliasised 
the iieed, in the case of exceptions, of interpreting them 
strictly, that he would no doubt agree thrit, although the 
expression appeared in Article 66 of the revised Statutc, 
that did not imply that its use was to be generalised. 

M.  ANZII,OTTI considcrcd, with reference to the sarne 
observation, that the Court should bc clerir as to the signi- 
fication of tlie phrase " i f  the Court is not sitting " in thc 
reviscd Statute. Tt did not necessarily mean the same as 
it did in thc old Statute. I t  might signify, for instance, 
that the Court could delegate powers, but onIy in periods 
of vacation, since during those periods the Court would not 
be sitting. 

The PRESIDENT said that the following proposais were 
before the Court : 

Thc Vice-President had proposcd to add the words " or 
tlie President " after the words ': the Court " in paragraph 2 
of Article 38. 

M. Anzilotti had proposed to substitute " the President " 
for " tiie Court ". 

M. Fromageot had proposed to omit paragraph 5 and to 
insert a new paragraph in Article Io. 

M. Negulesco considered that paragraph j and paragraph 2 
should be left as they stood, on the ground that the phrase 
" if the Court is not sitting " was cmployed in the revised 
Statute. 

Finally, M. Nagaoka had suggested adding some words 
to the new paragraph which M. l?romageot haci proposed 
to insert in Article IO. 

In the President's view, the Court should vote first on 
M. Anzilot ti's proposal. 

31. ANZILOTTI cxplained that his proposa1 also involved 
the insertion of a clause spccifying that the Court's powers. 
could only be deIegated to the President if the parties 
concurred. 

The PRESIDENT suggested that the best way of giving 
effect to that suggestion would be to retain paragraph 2 ,  

and to amend paragraph j. 
hl. ANZILOTTI said he was avcrse to the retention of the 

words " i f  the Court is not sitting ". 
M. NACAOKA was not certain that it would be necessary, 

if the Court decided to maintain paragraph 5 ,  to retain 
that expression. Would not the phrase which already 
appeared in this paragraph " without prcjudice to any 
subsequent decision of the Court " suffice to guarantee the 
powers of the Court ? 

The PRESIDENT said he would take note of this suggestion. 
In view of M. Anzilotti's explanations, he would prefer to 

put the Vice-President's proposa1 first, and would ask the 
Court to vote on the following question: 

" Does the Court decide to insert the words ' or the 
President' in paragraph z ,  after the words ' the Court'?" 

Ry seven votes against three, the Court rejected this 
proposal. 

M. FROA.IAGEOT said he had voted against tlie proposal 
because, if paragraph j were to  be retained, lie would wish 
it to be slightly amended. And, if it were adopted with 
such amendments as might be found necessary, there would 
be no need to modify paragraph 2, or, indeed, paragraph 4 
either. 

Count R o s ~ i v o ~ o w s ~ c ~  thought that the Court wauld 
nevertheless be wise to observe the order adopted in Ar- 
ticle 38, whicti began by laying down the principle-namely, 
that i t  was the Court that took action-and then proceeded 
to specify the exceptional cases in which the President 
might act in the Court's place. I t  seemed, therefore, expe- 
dient that the Court should vote first upon paragraph 2 .  

Baron ROLIN-JAEQUELIYNS thought that, in any case, the 
President's powers would have to be laid down in one of 
the paragraphs of Article 38. In the absence of the Court, 
the President must have the same powcr to make orders 
as the Court itself, without prejudice, of course, to  any 
decision which the Court might have already taken. 

Paragvaph 5.  
The PRESIDENT proposed that the Court should decide 

upon paragraph 5, which, he said, would have to  be put to  
the vote by sections, the first being that of the retention 
of the words " if the Court is not sitting ". 

Jonkheer VAN EYSINGA moved to replace these words by 
the words: " during the judicial vacations ". 

M. NEGULESCO recalled that, shortly before, he had raised 
the question of .Article 66 of the revised Statute. Jonkheer 
van Eysinga had objected that advisory opinions belonged 
to a special sphere, so that the article must be interpreted 
restrictively. M. Negulesco desired, nevert heless, to point 
out that, according to the text of the article, if the Court 
was not sitting, the Presidcnt might dccide what inter- 
national organisation was likely to be able to  give inform- 
ation on the mattcr. Now, the question whether the Court 
was sitting was one of fact. And if, in fact, in connection 
with advisory opinions, ArticIe 66 considered that the Court 
might not be sitting at a given moment-i.e., that its mem- 
bers might not be asscmblcd at '1-hc Hague-how was it 
possible for the same Court, a t  the same time, to be regarded 
as sitting, in connection with a contentious case ? The 
expression " if the Court is not sitting " must, in 
hl. Negulesco's opinion, apply to every kind of casc 
which might be submitted to the Court. 
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M. GUERRERO, Vice-President, noted that it was the 
opinion of several members of the Court that it would 
be wiser not to  use the words " if the Court is not sitting " 
in the Rules. He would accordingly piopose that para- 
graph 5 should be worded as follows: 

" Without prejudice to  any previous dccision of 
the Court, the powers conferred upon the latter under 
the present article will be exercised by the President." 

Baron ROLIN-JAEQUEMYNS moved to amend this text 
by adding the words " or subsequent ". The Court's sove- 
reign powers would still subsist. and it might at any subse- 
quent moment make an order, in which case it would not 
be bound by what the President had decided. 

M. GUERRERO, Vice-President, thought that i t  would 
be a serious matter if the Court were to takc a subsequent 
decision reversing the action already taken by the President 
in an 0rder.l He thought, however, that Baron Rolin- 
Jaequemyns' wishes might be met by simply omitting the 
word '' previous ". 

The PRESIDENT suggested that the Court should vote 
first on Jonkheer van Eysinga's proposal to substitute 
" during the jiidiciaI vacations" for "if the Court is not 
sitting ", the words " without prejudice to any subsequcnt 
decision . . ." being allowed to stand. 

M.' ANZILOTTI pointed out that this proposa1 implied 
that the preceding paragraphs would remain as they 
stood, and thought it would be bcst ta  adopt Jonkheer 
van Eysinga's proposal, if it was agreed that i t  was the 
Court that made the orders. Indeed, if this .hypothesis 
were accepted, it was the Court that would always have 
to make the orders-xcept, of course, during the judi- 
cial vacations-since- at al1 other times the Court could 
be summoned to meet. Nevertheless, he would, personally, 
abstain from voting. 

The PRESIDENT asked the Court to vote on the following 
question : 

" Docs the Coiirt decide to  amend the fifth para- 
graph of Article 38, by inserting the words ' during 
the judicial vacations ' in place of ' if the Court is not 
sitting ' ? " 

By eight votes against one, with one abstention, the Court 
answered the question in the negative. 

The PRESIDENT asked the Court to vote on the Vice- 
President's text, it being understood that the wording 
migh t, if necessary, be reconsidered : 

" J\7ithout prejudice to any decision of the Court, 
the powers mentioned in this article shall be exercised 
by the President." 

M. FROMAGEOT said he would vote against the text, 
because he thought the words " any decision of the Coiirt " 
were too vague. 

Ry six votes against four, the Court adopted the Vice- 
President's proposal. 

The PRESIDENT put paragraph 2 to  the vote. It was 
adopted by nine votes, with one abstention. 

Baron ROLIN-JAEQUEMYNS pointed out that this para- 
graph related not only to  orders made by the Court, but 

1 Cf. Article 33 of the HuIes in force before March 11th. 1936. 

also to those made by the President. I t  would, perhaps, be 
necessary to alter the wording to make that clear. 

The PHESIDENT thought that Baron Roiin-Jacquemyns' 
point could be metaif the drafting of this paragraph were 
reserved. 

Subject to  that reservation, yaragraph 3 was adopted. 

Baron ROLIX-JAEQUEMYNS proposed to omit the words 
" par elle " (" which it has ") at the beginning of this para- 
graph, because' the Court couid also intervene to extend 
time-limits fixed by an order made by the President. 

The PRESIDENT asked the Court to vote on the following 
question : 

" Does the Court coiisider that the words ' ptzv elle ' 
(' which it has ') in the second line of paragraph 4 be 
omitted ? " 

Five votes were given for the proposal and five against it. 

The PRESIDENT said that the proposal was thercfore 
not adopted, as hc gave his casting vote in favour of. the 
stafus p o .  

M. GUERRERO, Vice-President, proposed to substitute 
the word " exécuté " (executed) for " entrep~is " (taken). 

The PRESIDENT suggestcd that the word " accompli " 
might be used, but proposed to reserve the question of the 
use of the word " entrepris " (taken). 

Subject to that reservation, he asked the Court to vote 
on paragraph 4, which was then unanirnously adopted. 

ParagrnPh 5 .  

The PRESIDENT asked if the Court desired to have a 
fresh vote for the adoption of paragraph 5. 

As no observations were offered, he decIared that para- 
graph 5 was adopted, subject to final drafting. 

Subject again to final drafting, the whole of Article 38 
was adopted. 

Disc~tssed us Article 38. - Second Reading. 

Paragrafih 5. 
M. NEGULE~CO asked the President to allow him, not- 

withstanding the decision taken at the meeting on the 
previous day, to  revert to Article 38, paragraph 5.  After 
mature reflection, he wished to alter his vote on the subject 
and give it in favour of the old text of this paragraph. 

The text which had been adopted was as follows: 

" Without prejudicc to any decision of the Court, 
the powers mentioned in this articIe shall be exerciscd 
by the President." 

According to the Statute in force, judges werc free to 
rcturn to their respective countries. The President, how- 
ever, could, undcr the terms of the text refërred to, convene 
the Court at  any moment, foi instance to settle a difference 
of opinion between two parties concerning a time-limit. 

The old text, which providcd that, if the Court was not 
sitting, the President made orders for tiine-limits, seerned 
altogether preferable, becausc it delegated this power to the 
President without giving him the option of convening the 
Court. 

* D 2, A.  3, pp. 591-602 
f See text, p. 120. 
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Again, the consistent practice of the Court was that, 
while thc Court was sitting, i t  exercised al1 its powers 
itself. Biit from the text adopted at tlie last meeting, i t  
might be inferred that the President would exercise the 
powers of the Court, subject to a contrary decision of the 
latter. There was no intention, however, in the present 
Statnte to diminish the powers of the Court. 

Moreover, the use of the phrase " if the Court is not 
sittirig " was sanctioned hy the fact that i t  was used in 
.4rticle 66 of the revised Statute. Accordingly, there was 
iio reason why the Court çhould abandon the phrase in 
framing its Kiiles. The question whether the Court was 
sitting or not was one of fact. 

M. Anzilotti had said that the phrase in Article 64 of 
the Statute refcrred to the judicial vacations. I t  had there- 
fore to be considered whether Article 66 of the revised 
Statute could refcr only to  the vacations. But Article 66 of 
the revised Statute did not add the words " during the vaca- 
tions ". It would be wrong, therefore, to  read into the . 
revised Statute restrictions which were not made by those 
who Iiad franied it. 

Moreovcr, to interpret Article 66 in this way would 
not be very logical. That article dealt with a special matter: 
the selection of the international organisations or States, 
etc., which might bc able to furnish the Court with informa- 
tion on a particular question. That was not so important a 
matter that i t  would be necessary to convenc the Court to 
deaI with jt; it wns one which the President could de- 
cide. 

There were also othcr considerations which justifiecl the 
concltisioil that Article 66 of the rcviscd Statute was designed 
to rcprodiicc the exact terms of the old Article 73 of the 
Rules and incorporate thrm in  the revised Statute. 

On page 96 of the Minutes of the Comrnittee of Jurists 
of 1929 was reproduced the letter from the Government of 
the United Statcs of America to the Secretary-General of the 
1-eague of Nations. In that Ictter, Mr. Kellogg n~entioned the 
question of Eastern Carclia and referred to the decision of 
the Court in regard to that question, which was favorirable 
to  the American point of vicw. He added (p. 97): 

" The riiling of the Court in the Eastern Carelia case 
and the Rules of the Court are aIso subject to change 
a t  aiiy time. For thesc reasons, without furtl-rer enquiry 
into the practicability of thc suggestions, it appears ", 
etc. 

Thus Mr. Kellogg had exprcssed the hope that the Court 
would firnily establish the precedent created by its ruling 
in regard to the Eastern Carelia question. 

Eùrthermore, in the same collection of minutes was the 
following passage from the report of MM. Fromageot and 
Politis (p. 125): 

" 20. - A d ~ i s o r y  Opinions. 
" The present Statute contains no explicit reference 

to  advisory opinions. The Court has been compelled by 
circurnstances to  remedy this omission to a certain 
extent in ArticIes 71, 72, 73 and 74 of the Rules of 
Court. 

" The Cornmittee considers that the essential parts of 
these provisions should be transferred to the Statute of 
the ~ ~ u r t  in order to give them a permanent character, 
which seems particularly desirable to-day in view of 

1931 Rules. 
2 Adhesion of the United States of Arnerica to  the Protocol of 

signature of the Statute of the Permanent Court of International 
Justice. Letter from the U.S.A. Government to the Secretary- 
General of the League of Nations (document C. I 14.M.40. ig2g.V). 

the special circumstances attending the possible acces: 
sion of the Statute of the Court. 

11 . . , . . . . . . .  . . . . . ._ . . . . . . 
It was also stated that there was no great difference 

between advisory opinions upon disputes and conten- 
tious cases, and that a11 provisions in regard to  the latter 
would also apply to the former. 

Accordingly, the object of inserting this provision of 
tlie Rules in the Statute was to give the United States the 
safeguard for which they asked in Mr. Kellogg's Ietter. 

I t  coiild not therefore be said that, because the text 
of the Kules had been embodied in the Statute, that text 
must now be differently conçtrued. To do so would be 
contrary both to the intention of the United States and to 
that of the Conference of the signatory States.l 

Again, Article 66 of the Statute should he considered 
in relation to Article 23. The interpretation which M. 
Negulesco regarded as wrong rnight conceivably be correct 
if Article 23 of the Statute said that the Court would always 
be sitting except during the vacations. But Article 23 only 
said: " La Cour reste fotcjours en fonctions " (" The Court 
shall remain permanentIy in session "), which was not the 
same thing. 

Finally, the last paragraph of Article 23 said: 
" Members of the Court shall be bound, unless they 

are on regular leave or prevented from attending by 
illness oi- other serious reason duly explained to the 
President, to hold themselvcs pcrmanently a t  the dis- 
posa1 of the Court." 

The system now obtaining, therefore, was that, when 
the Court had no case beforc it, the judges might return 
to their own countries, provided that they rernained 
constantly at the Court's disposal. Accordinglÿ, if mem- 
bers of the Court might disperse, it was impossible to  
say that the Court was sitting, because the expression 
" if the Court is not sittirig " referred to a situation of 
fact. I t  Simply meant that the quorum of members of the 
Court necessary to enabIe the Court to take decisions was 
not assembled. 

At the prcvious meeting, Jonkheer van Eysinga had 
observed that Article 66 of the Statute related to a special 
question: that of advisory opinions. RI. Negulesco thought 
that the distinction between opinions on a " question " and 
those on " disputes " should be borne in mind; the latter 
were regarded as actual contentious cases, and the provi- 
sions of Article 31 of the Statute had to be applied to them. 

In 1926, a proposa1 made by Mhl.  Anzilotti, Huber 
and Beichmann, to  the effect that Article 31 of the Statute 
should be applied in the case of opinions upon disputes, led 
to a discussion which showed that the authors of the proposal 
held that an opinion upon a dispute should be assimilated to 
a contentious case.a The same views were to be found in a 
report upon the terms of Article 71, paragraph 2, which was 
signed by hlM. Anzilotti, Loder and M ~ o r e . ~  The Court 
itself had also adopted and confirmed this view in the 
Custorns Union case.4 

I t  was therefore impossiblc to  contend that there was no 
connection between advisory procedure and conteiitious 
procedure. Moreover , the question seemed a theoretical one, 
for the expression " if the Court iç not sitting " referred to 
a situation of fact. 

M. Negulesco therefore asked the President to re-submit 

1 Geneva, September 1929. 
D 2 .  A.. pp. 185-194. 
E 4, P P  72-78. 

4 A/B 41, pp. 88-91. 
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to  the Court the text which he had propored at the last 
meeting.l 

The PRESIIIENT., after taking the opinion of membcrs of 
the Court, noted that there was no opposition to A l .  hTegu-. 
lesco's proposal that the discussion should be re-opened upor. 
paragraph 5 of Article 38, which had been adopted on 
February ~ g t h ,  subject to drafting. 

&~.,GUERRERO, Vice-Presidcnt, observed that hl. Negulescn 
had cited ArticIe 66 of the Statute to  prove that the expres- 
sion " the Court is not sitting " was to bc found in the 
Statute itself and that, consequently, the use of the same 
expression in the Rules wouId not be inconristent with the 
Statute. 

Article 66, however, which had been taken from the Rulcs 
of Court, must he construed in accordance with the context: 
-that was a fundamental principle. The interpretation 
placed upon the expression by 3.1. .I.egulesco had been quite 
sound before the coming into force of the revised Statute. 
IfThen the Court had merely one ordinary session and extra- 
ordinary sessions had to be convencd by the President, there 
had obviously been times when the Court had not been 
sitting. 

But now, Article 23 of the revised Statute placed the Court 
in a different position. The çignificance of the phrase " La 
Cour reste tortjours en jonctions " was made clcar by the 
corresponding passage in the English version of the same 
article: " The Court shall remain permanently in session. . .". 
The obvious conclusion was that the Court must remain in 
session permanently. 

Furthermore, Larousse's dictionary defined the French 
word " sessiolz " as followc: " Session, time during which a 
deliberative body remains assembIed ". Couid the Court 
remain assembled if its members were dispersed in different 
countries ? 

Of course, that was not to say that, when the Court had 
no cases before it', judges must remain at The Hague. They 
could go away, with the permission of the Président, and 
provided that they were always ready at once to rcturn on 

' receiving a summons. 
I t  seemed therefore better to avoid using the expression 

" if the Court is not sitting " in the Rules. 
Probably the best thing to do would be to  adopt 

M. Anzilotti's'proposal and to Say that ordcrs were made 
by the President and not by the Court. 

hl. ANZILOTTI asked M. Negulesco what precisely was the 
meaning attached by him to the expression " if the Court 
is not sitting" under the régime of the revised Statute. 

Under the old Statute, the expression mcant that the 
Court was not in session: now there were no more sessions: 
there was a judicial year and periods of vacations. Everv- 
one agreed that during vacations the Court could only he 
convened as an exceptional measure to deal with an urgent 
case. At any other time, however, the Court could be 
convened at any moment. 

In these circurnstances, if the expression " if the Court 
is not sitting " were to be retained, what would its precisc 
meaning be ? 

JI. NEGULESCO thought it best to  begin by considering 
the question " when is thc Court sitting ". 

The answer was that the Court was sitting when it was 
assembled and when there was a quorum present. If there 
was no quorum, the Court would not be sitting. 

Accepting this definition, the conclusion was that the 
Court would not 11e sitting when the judges werc not assem- 

1 Meeting of 19.11.36, p. 123.  

bled to constitute a quorum. That corresponded exactly 
to Article 23 of the Statute: judges were at the disposa1 of 
the Court; consequently, when they were not at The Hague 
to constitute a quorum, tlie Court was not sitting. 

The Vice-President had refcrred to the English text, which 
said that thc Court was perrnanently in session. Even inter- 
preting the English text as M. Guerrero did, one was led to  
a concIusion contrary t o  that u~hich he advocated. For if 
the Court was perrnanently in session, that meant that the 
judges must never leave The Hague. 

Even if the English text bore a different meaning from 
the French text, the sound rule of interpretation was to take 
the meaning which would fit both versions. iipplying this 
rule, it was the meaning of the French text which they miist 
take. Moreover, if the English text, with the meaning 
attached to it hy M. Guerrero, were taken, the reçult would 
be that judges would be obligcd always to rcmain at Tlie 
Hague. 31. Guerrero, however, did not desire that, as he 
was himself convinced that that had not been the intention 
of the Committec of Jurists and of the Conference of 1929. 

RI. URRUTIA observed that the solution reached by the 
Court in regard to this question would be of great impor- 
tance because the expression " the Court is not sitting " 
occurred in several articles. hl. Negulesco considered that 
the expression " the Court is sitting at Tlie Hague " ~night 
aIso have a narrow meaning, referring only to the fact of 
the judges being assernbled to adjudicate upon a particular 
case. In that sense, it could not be said that the Court was 
sitting when the judges were not at The Hague. Thus, the 
expression " the Court is sitting " in the strict sense meant 
that the judges were assembled. Under the régime of the old 
Statute, there were times when the Court waç in session 
but was not sitting: nevertheless, the session continued. 

Though the new Statute said that the Court would be in 
session the whole year, that did not prevent there being not 
only vacations but also interruptions in the Court's work. 
Whether the Court functioned depended mainly on whether 
cases wcre brought before it. If for a fairly long period the 
Court rcccived no cases, how could it he said that the Coiirt 
must go on sitting, ahvaiting the submission of cases ? 

Lord Phillimore had already pointed out this objection 
to placing judges under a strict obligation to remain per- 
manently at The Hague.l 

When the Statute said that the Court remained toujours 
e n  fonctions, that did not mean that the Court must always 
sit. The dictionary of the Académie franpise defined the 
word " fonctions " as follows: " Action taken to carry out 
duties attaching to a post ". In this case, this action con- 
sisted, so far as the judges were concerned, in remaining 
permanently at the disposa1 of the Court. And when the 
revised Statute said that the Court remained tozcjours e n  
fonctio~zs, that mcant in effect that the judges must alwnys 
be at the disposa1 of the Court, since the Cotirt might bc 
convened at any moment. 

hl. Urrutia, referring to the minutes of the Contmittee 
of Jurists of 1929, rccalIed what he had said bcfore that 
Comrnittee. 

On page 42 occurred the following passage: 

" Mr. ROOT thought that M. Fromageot's yroposals 

1 Minutes of the Committee of Jurists of 1920, pp. 186-187. 
Thesc proposals were worded as follows: 

" The members of the Permanent Court shall devote themselves 
cxclusively t o  this high function and may not exercise any other 
functions. I t  shall not, horvcver. be incompatible with thisprovision 
for them to  be members of the Permanent Court of Arbitration 
under t h e  Convention of 1907 or to  sit as arbitrators under the  t ems  
of a submission to  arbitration or a convention." 
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might give rise to a someïvhat dangerous situation. 
The Committee had already agreed upon certain new 
restrictions to the conduct of those who accepted 
election to judgeships in the Permanent Court, the 
intention. of those restrictions being that the judges 
should devote themselves entirely to the Court's work, 
as, indeed, they might very properly be expected to  
do. Moreover, it had been agreed that the judges 
should be in a position to  reach The Hague at very 
short notice and that the duration of their vacations 
should be decided by the Court." 

Again, on page 43: 

" M. URRUTIA thought that the changes of system 
which had already been adopted would suffice. I t  
would be found, in practice, that a judge wouId be 
obliged to devote the whole of his time, exccpt his 
holidays, to the work of the Court. M. Urrutia held 
the same views as Mr. Root. Any modification in 
.the present system whereby residence at The Hague 
would be obligatory would entai1 more serious disad- 
vantages than the possible advantages to be anticipated. 
In view of the, large volume of business which the 
Court might in future expect, i t  would'be quite impos- 
sible for a judge to bind himself to  the exercise of any 
other profession such as that of teaching." 

At the time, the vicw taken by Mr. Root and by 
M. Urrutia, which had not been gainsaid by any mernber 
of the Committee, had been that al1 judges must devote 
themselves to the service of the Court and abstain from 
engaging in any other profession, but that they would not 
be bound constantly to remain at The Hague, provided 
that they couId comply with every summons to attend. 

Pinally, on page 56 of the same minutes was the following 
passage : 

" The CHSIRMAN requested M. Osuskg to submit a 
text for the re-drafting of Article 32.l especially taking 
into account the observations which hl. Osuski had 

. himself presented. 
" M. POLITIS observed that the Committee should 

first agree on some general principles before asking 
M. OsuskY to draft a text. He would state his persona1 
view on the question.. Under the new organisation 
ïvhich the Committee had adopted, it was anticipated 
that the Court would have seven rnonths' work a year 
and three months' vacation; there rernained two other 
months, which would be covered by various public 
holidays, travelling and s q  forth. The average number 
of days, therefore, on which the Court might be 
expected to work would be about 210. '. . ." 

On the basis thus indicated by 31. Politis, the President 
. 

had requested M. Osuski to  prepare a draft, which had 
been a d ~ p t e d . ~  

These texts defined the meaning of the Statute and 
explained the intentions of the framers of the amendments 
made in the Statute. 

M. Negulesco had pointed out that the revised Statute 
used the expression " the Court is not sitting "; could it 
still be maktained that the Court should not use the sarne 
expression in the Rules ? And the fact that these words 
occurred in an article dealing with advisory opinions did 
not rule out the possibility that, in the intention of the 
authors, the revised Statute referred to a pure question 

l See D 1, 2nd edition, p. 1 5 .  
a Minutes of the Committee of Jurists of 1929, p. 72. 

,of fact, that was to  Say, that there might be periods, other 
than vacations, when the Court would not sit. 

For this reason, hl. Urrutia hoped that, wherever in the 
draft undcr discussion the expression " the Court is not 
sitting " occurred, it would be retained. 

Count Ros~wonows~~ tliought that, in judging the pIan 
of Article 38,l paragraph j should not be considered by 
itself, but should be read in conjunction with the preceding 
paragraphs. 

The first draft made a condition: that the Court shouId 
not be sitting. I t  was clear that, if this condition were not 
fulfilled, the decision would bc given by the full Court. 

The present paragraph 2 began by Iaying down a 
principle-namely, that orders were made by the Court. 
Then paragraph 5 provided for an exception-a deviation 
from this principle. But the wording of paragraph j was 
altogether unsatisfactory from this point of view, because, 
in providing for the exccption, it omittcd any reference 
t a  the circumstances justifying it. Thc Court should 
thercfore now consider the re-insertion of a reference to 
these circumstances in paragraph 5. 

Personally, Count Kostworowski was in favour of giving 
the President the widcst possible powers, but these powers 
must bc legally defined; the President exercised the powers 
of the Court under certain conditions, but not under 
unspecified conditions. 

Again, M. Anzilotti was right in asking that the mean- 
ing of the expression " the Court is not sitting " should 
be clearly indicated. M. Negulesco had said that this 
expression meant that the Court was not assembled; it 
was purely a question of fact. It had then been asked 
whether the situation contemplated by the expression " the 
Court is not sitting " was not the same as the situation 
when the Court was in vacation. 

Count Rostworowski thought that the expression " the 
Court is not sitting " related purely and simply to  a 
situation of fact, and had no legal significance. The 
proof of this was that, even during the judicial vaca- 
tions, the Court could always be summoned to sit. 
Accordingly, there was no direct connection between the 
fact of not being assembled and the judicial vacations. 

That being so, there was no objection, provided the 
meaning of the expression " the Court is not sitting" was 
clearly indicated, to employing in the Rules these words, 
which were, moreover, to he found in the Statute itself. 

Baron ROLIN-JAEQUEMYNS thought it would be correct 
to Say that the Court were agreed that, even outside the 
vacations, the Court could not always be assembled. 

On the other hand, opinion was divided as to the 
meaning to be attributed to. the words " the Court is not 
sitting ". 

In these circumstances, it would .be better not to use 
this expression in the Rules. 

M. ANZILOTTI was able to agree &th M. Urrutia that 
it was not the intention of the Statute to  oblige members 
of the Court to  reside permanently at The Hague and that 
there were periods during which the Court could only be 
convened in exceptionaI circumstances, namely, the judicial 
vacations. But outside these periods, the Court could be 
convened at any moment. 

From this it followed that, whenever there was some- 
thing to be attended to which was within the domain of 
the Court, the Iatter must be convened. Accordingly, if 
the making of orders for the fixing of time-limits was 

1 See text, p. 120. 



included in the powers of the Court, the Court would 
have to be conirened whenever such an order had to be 
made. , 

The question whcther, whenever the Statute conferred 
some power on the Court, it nieant that that power was 
ta be exercised by the Court itself, or whether there were 
cases in which the Court was at liberty to delegate it to 
the President under Article 30 of the Statute, was an entireIy 
different question. I t  was a question of the intcrpretation 
of the Statute, and could only be settled in connection 
with each particular power. For his part, M. Anzilotti 
was of opinion that there were cases in which the Statute, 
though it spoke of the Court, did not oblige the Court 
itself to exercise the particular power in question, but left 
i t  free to provide in the Rules that that power would be 
exercised by the President. I n  no case, however, could 
this delegation of powers to  the President result from the 
fact that the Court " was not sitting !'. 

M. NAGAOKA saw no advantage in retaining the expres- 
sion " the Court will not sit " (la Cour ne siège pas) in para- 
graph z of Article 25 of the revised Rules,l where it  had been 
inserted. I t  would be better to Say " in the absence of a 
special resolution of the Court to  the contrary ". 

M. GUERREKO, Vice-President, did iiot think that the 
use of the expression " if the Court is not sitting " over- 
came the difficulties which it was sought to avoid. 

WouId it not be better to have a paragraph providing 
that the Court could decide to suspend its session ? This 
decision would be taken when the work to be done had been 
completed. 

If an article of this kind were included in the Rules, 
they rnight, in articles which at present contained the 
proviso " if the Court is not sitting ", Say: " the Court, 
or the President during judicial vacations and during 
periods when the session is suspended, may . . .". 

M. FROMAGEOT recognised that Article 66 of the revised 
Statute expressly provided for the possibility that the 
Court might very well not be sitting and that in that 
case the President would fix time-limits. Paragraph 2 

of Article 66 of the revised Statute said: " The Regiç- 
trar shall also, by means of a special and direct com- 
munication, notif$ any Mernber of the League or State 
admitted to  appear before the Court or international 
organisation considcred by the Coiirt (or, should it not 
be sitting, by the President) as likely to be able to furnish 

.information on the question . . . within a tirne-lirnit to 
be fixed by the President. . . ." Having regard to the 
fact that the object of inserting Articles 66 and 67 in the 
revised Statute had been to asSimilate advisory procedure 
to contentious procedure, i t  was t~ 6e presumed that the 
articles relating to advisory opinions realIy represented the 
intentions of the framers of the revised Statute and that 
the position was identical in advisory and contentious 
proceedings ; accordingly, if the Court was not çit ting , the 
President would make orders for the conduct of the case. 

With regard to  the question whether this provision 
was exceptional, it was reasonabIe to  presume that the 
fact that the case was one for advisory opinion would 
not render the fact of the Court's not sitting exceptional. 

Similarly, the view that the expression " the Court is 
not sitting " should apply exclusiveiy to the judicial vaca- 
tions was also untenable. Article 23 of the revised Statute, 
when it  said that the Court remained toujours en fonctions, 
meant that it was the duty of judges always to  be at the 

' See meeting of 14.11.36, p. 64. 

Court's disposal; the interpretation of this article had been 
given in the course of the preparation of the revised 
Statute-from the records of which M. Urrutia had already 
read an extract-and in particular at the meeting on 
March ~ q t h ,  1929 (Minutes of the Committee of Jurists, 
hlarch 11th to ~ g t h ,  1929, 7th meeting, p. 42), when it had 
been stated l that it had been agreed that " judges should be 
in a position to reach The Hague at very short notice ", 
implying apparentty that judges were at liberty not to  
reside there; moreover, on many occaçions had it been 
repeated that there was no obligation to reside at The 
Hague under the régime of the revised Statute. Again, 
in the minutes of the fourth public sitting on September 6th, 
1929, of the Conference on the revision of the Statute 
(Minutes, p. 39; statemcnt of hl. Politis), a similar abserva- 
tion was to be found. The question had been raised what 
exactly was meant by the words: " la Cour reste toz~jours en 
fonctions ". Did it mean that al1 members of the Court 
were obliged to make The Hague their permanent residence, 
or could they remain in theiE own homes awaiting a sum- 
mons to attend the Court in case of necessity ? The answer 
had been as follows: 

" Tt was expIained that, when it was stated that the 
Court should rernain permanently in session and its 
members should be permanently at the disposa1 of the 
Court, unless on regular leave, that meant that, if they . 

foresaw there would be no business, they might leave 
The Hague. But they might only do so if they were 
absolutely certain that there would be no business 
diiring their contemplated absence, and if they did not 
go too far away, so that the President might recall 
them by tclegram if he desired their presence. 

" When the draft had been prepared, an endeavour 
had been made to indicate a minimum-namely, that 
a judge must be at The Hague forty-eight hours after 
the President had sumrnoned him. But, on reflection, 
it had been decided that it was impossible to fix tao 
rigid a period. That a judge shoulâ be three days' 
journey away from The Hague, for instance, wouId not 
be inadmissible. The judge must be at the disposai 
of the Court when the latter called upon hirn, but that 
did not imply compulsory residence at The Hague 
when there was nothing to do." 

I t  was therefore clearly established that there were 
times when judgcs were perfectly justified in not being 
a t  The Hague. Their only obligation was to  be in a posi- 
tion to reach there a t  short notice. That was the duty 
of judges under Article 23 of the revised Statute, neither 
more nor less. 

For the rest, to  speak of the Court sitting or not sit- 
ting was a pure statemerit of fact and had nothing to do 
with the question whether the Court was or was not on 
vacation. The Court might happen to sit during a judi- 
cid vacation, and on the other hand it might not he sitting 
at periods other than the vacations. The words " the 
Court is not sitting " could not therefore be construed as 
equivalent to  saying that the Court was on vacation; that 
would be an exaggerated and incorrect inference from a 
fact which had nothing to do with the existence of judicial 
vacations, 

There remained the question raised by M. Anzilotti- 
namely, how far the Court could delegate its powers to 
the President; for the Court were agreed that, when judges 
tvere not at The Hague, the President must be able, in 
certain circumstances, to perform the functions which the 

1 By Mr. Root. 
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Court would perform if the rnembers were assembled. At 
the moment the question was confincd to the mntters dealt 
with in Article 38-that was to Say, simpIy the question 
of orders fixing time-limits in the proceedings. They were 
not therefore here concerncd with the other cases in which 
it was natural that the President should be empowered to 
act alone, for instance, in regard to purely administrative 
or routine questions, as opposed to questions which must 
be decided by the Court itself and in respect of which it 
could not reasonably delegate its powers to the Prcsidcnt. 

In the particular case, thercfore, of orders in regard to 
the proceedings, was it or was it  not reasonable that the 
President shoiild act instead of, and on behalf of, the Court, 
or was it cssential that decisions should always be taken 
by thc Court itself ? Hitherto, the practice of the Court had 
been that, in the absence of tlic judges, the President had 
made such orders. \${as there now any reason which neces- 
sitated the modification of this practice ? Had it proved open 
to objections ? Not in the least; on the contrary, this prac- 
tice appeared to  have given satisfactioil; it should therefore 
be mjhtained. 

Summarising, 31. Fromageot said that the addition of 
the words " if the Court is ~ i o t  sitting " in paragraph 5 of . Article 38 of the Rules was useful; they indicated in what 
circurnstances an exception rnight be made to the general 
principle laid down in the preceding paragraphs of Article 38 
and what the condition was upon which the exception was 
made dependent; that condition " if the Court is not sitting 'I 
referred to a question of fact-namely, the absence of the 
judges from The Hague-and in making provision for such 
absence, the Rules did not contravenc the Statute. 
&I. Fromageot therefore would votc for the addition of 

the words " if the Court is not sitting " to  the text of para- 
graph'g of Article 38. For the rest, he suggested that the 
paragraph might be worded as follows: 

" If the Court is not sitting, and without prejudice 
. to any decisions taken by the Court, having regard to 

the circurnstances, the orders to be made by thecour t  
under this article are made by the President;" 

Jonkheer VAN EYSINGA couId not accept M. Urrutia's 
interpretation of Article 23 of the revised Statute. 

Members of the Court had always been at the disposai 
of the Court even under the old Statute; directly the 
President summoned them to  attend an extraordinary 
session, they were bound to come to The Hague. The 
words " la Cour reste toujours e n  fonctions ", however, were* 
meant to introducc something new. If that expression in 
the rcvised Statute really amounted to  saying that members 
of the Court were always at the disposal of the Court, para- 
graph I of Article 23 of the Statute might have rcad as 
follows: " hlembers of the Court are always at the disposa1 
of the Court except during the judicial vacations." But that 
was not correct, because the phrase a t  the end of paragraph 3 
of the same article meant that judges were also at the dispol 
sa1 of the Court during the vacations: This had been very 
clearly stated in the Report of the Cornmittee of Jurists of 
1929 (p. 113) : 

" Apart from exceptiona1 cases, such as that of illness 
or other good reason for absence, the judges must be 
permanently a t  the disposa1 of the Court. I t  is to be under- 
stood that this principle applies even duririg the judicial 
vacations." 

This showed that the expression " reste toujours en fonc- 
t ions " was not equivalent t o  " shall aIways be at the disposa1 
of the Court ". 

Count ROSTWORO~~~SKI recogniscd the importance of the 

question raised by M. Anzilotti-naniely, whether the 
President was bound, when the Court was not assembled, 
to convene it  for the purpuse of malring an order. But once 
the Court had decided that it preferred to delegate its powers 
to the President, the only question remaining to be considercd 
in regard to paragraph 5 was the question of drafting, 
because the Iegal question was decided. 

The words " if the Court is not sitting " referred to a 
pure question of fact; it was the condition upon which the 
dclegation of powers provided for in paragraph 5 was made 
dependent. 

M. ANZILOTTI emphasiscd that bis objection relatcd to  
the question whether, under the present Statute (revised), 
the Court could transfer its powers to the President because 
it was not sitting. He was thinking, in particular, of Article 48 
of the Statute. 

M. FROMAGEOT once more observed that hitherto the 
President had made orders for the conduct of the case when 
the Court had not been assembled. No matter what the 
circumstances werc which led to the judges not heing a i  
The Hague, the nature of the orders to be made was the sanie; 
and hitherto the Court had scen no objection to allowing the 
President to act alone. There seenied no reason for discon- 
tinuing this practice. The importance of the step to be taken 
was what they had to consider. 

M. ANZILOTTI agreed that, so far  as the first three para- 
graphs of Article 38 were concerned, it was merely a question 
of ascertaining the wishes of the parties, of considering the 
requirements of the Court's work and of making an order 
simply based on these considerations. With regard to para- 
graph 4, however, he made rcservations. 

The PRESIDENT, before taking a vote, wished t o  make 
a statement with regard to his own vote. At the very first 
sitting on February ~ s t ,  19.36,~ he had stüted that, upon 
mature reflection, he had come to the conclusion that it 
would be a good thing to retain the expression " if the Court 
is not sitting " in the revised Rules; and that expression 
occurred fifteen or sixteen times. Since that time, no argu- 
ment had been presented which had nltered his opiiiion; 
accor<lingly, he would vote for the retention of the phrase 
" if the Court is not sitting ". I t  referred to a pure question 
of fact and should be interpreted in conjunction with its 
context. In Article 38 of the Rules2, the proper intcrpreta- 
tion was as follows: paragraph z gave the Coiirt power to 
rnake orders, and the effect of paragraph 5 was that, if the 
members of the Court were not assembled at The Hague and 
themselves able to rnake the order, the President might do so. 

Jonkheer VAN EYSINGA noted what the President had 
said, but observed that, though the terrns of the proposed 
provision were identical with those of paragraph 3 of the 
existing Article 33,s the irnport of the words " if the Court is 
not sitting " was, in his opinion, modified as a result of the 
coming into force of the new Article 23 of the Court's Statiite. 

The PRESIDENT put the following question to the Court: 

" Doeç the Court adopt the following text for para- 
graph 5 of Article 38: 

" ' If the Court is not sitting and without pre- 
judice to any subsequent decision of the Coiirt, 
its powers under this articIe shaII be exercised by 
the President ' ? " 

By six votes to  four, the Court answered the question in 
the affirmative. 

1 D 2. A. 3, p. 466. 
See text, p. 120. 

3 1931 Rules. 
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?II. FROMAGEOT considered that this vote did not 
preclude the modification of the wording and referred to 
that proposed by him. 

The REGISTRAR drew attention to  the phrase ". . . and 
without prejudice to anv decisions taken hy the Court 
having regard to the circiimstances " in the tcxt thus yro- 
posed. The old text said: ". . . withoiit prcjudice to any 
suhçeciiicnt .decision of the Court . . ."; that mcant that, 
notwithstanding a decision by the President fixing certain 
tiine-limits, the Court, whcn it met, could ex oficio modify 
the times thus fixcd; it was a warning to the parties that 
they should not consider the time-limits finally fixed until 
the Court had been able to meet. That, however, did not 
i m p l ~  that the parties had a sort of right of appeal to the 
Court from the decisions of the President. The new wording 
thercfore would involve a change in the substance.of the 
provision. 

hi. FRO~IAGEOT did not press his proposal and the 
PRESIDENT declared the test which he had already put 
to the vote adopted with a minor change in the French 
test to which there was no objection. 

The REGISTRAR observed that paragraphs 3 and 4 of 
Article 38 had been reserved. in ter  dia, Baron Rolin- 
Jaequemyns had proposed the deletion of the words " par 
elle " in the second line of paragraph 4 (in English: " which 
have been fixed " inçtead of " which it has fixed "), and 
that paragraph 3 should be amended so as to make it clear 

that that paragraph covered not onlv orders made by the 
Court but also those made by the President. Finally, there 
was a decision to be taken regarding the use of the word 
" entrepris " (taken) in paragraph 4. 

The PRESIDENT recaIIed that the Court had adopted para- 
graph 4 of Article 38 " subject to drafting ". The best course 
would he for the time being to leave that provision; later 
on, al1 the articles would he rcferred to a committee which 
would consider them vcry carefully from the point of view 
of their wording, and any omissions or errors. 

I t  was dccided accordingly. 
The President declared Article 36 adopted in second 

reading . 

I I . I I I . ~ ~ . *  
Article 37. - Final Adoption. 

The Drafting Committee proposed no change in the French 
text, except that, in paragraph 4, it suggcsted the deletion 
of the words " $ap elle ", so that the text would run: 
" Irr Cour peut prolonger les délais fixés " (thc Court may 
extend timc-limits which have been fixed). I t  also proposed 
to replace the word " entrepris " by " fait ". 

In paragraph 2 of the English text, it was proposed to 
rcnder " notamment " b y  " inter alzir ", iiistead of " in 
particular ". 

The whole of Article 37, as thus amended, was finally 
adopted. 

ARTICLE 38 (Article 33, Paragrafih I ,  old Rules) 

19.~.34.* 
Discussed as Article 33. 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  
31. ANZILOTTI observed that the present text of Article 33' 

began by laying down a general rule to  which much import- 
ancc n7as to  be attached and which provided that the Court 
waç to fix time-limits by assigning a definite date for the 
completion of each act of procedure. This riile, in its general 
form, had disappeared in the new t e ~ t , ~  which certainly 
rnentioiied precise dates, but only in paragraph 2 and quite 
incidentally . 

The PRESIDEXT said tha t  he did noÉ appreciate the dif- 
ference between the two texts. He suggested that the 
question should be taken up again later. 

Sec under Article 37, pp. 112-115 for disciission of Ar- 
ticle 33, old Rules (Articles 37 and 38 of Rules of 11.111.36). 

23.~.34.** 
Discussed as Article 33 bis. 

" Time-limits for the completion of the various acts 
of procedrire shall be fixed by the Court or by thc 
President by the assignment of definite dates." 

The PRESIDENT said that the Co-ordination Commission 
had had a long discussion upon a text drafted by M. Fro- 

* D 2, A. 3. P. 45. 
** Ibid . ,  p. 63. 

1931 Kules. 
' See p. 111, meeting of 1g.v.34. under Article 37. 

mageot and which, in addition to a sentence corresponding 
to the above text, included provisions concerning the cal- 
culation of time-limits. The Commisçion, however, had not 
seen fit to recommend the adoption of A.1. Fromageot's text 
by thé Court for the following reasons: 

In the'first place, the Court, in 1922, at  the preliminary 
session, had not adopted a proposal by Mr. Moore to  the 
same effect. 

Further, notwithstanding the details contained in 
M. Fromageot's draft, the Commission had found that in 
reality thai draft was not complete: if they cmbarked upon 
a definition of terms, thcy inust lay down exactly what a, 
week, a month or a year meant. 

Again, when the Coiirt was construing an agreement 
between Governments, it should hesitate to substitute pro- 
visions of its Rules for the rule of interpretation requiring 
that an attempt should first be made to ascertain the 
intentions of the parties. 

Finally, the Commjssion had been of opinion that the 
question was not of sufficient importance to  require detailed 
regulation. Apart from Article 61 of the Statute, there was 
perhaps onljr one treaty fixing a time-limit for the institution 
of proceedings. 

M. ANZILOTTI thought that the wording proposed by the 
Commission was less clear than the first paragraph of the 
old Article 33. - 

The PRESIDENT took a vote on Article 33 bis worded as 
follows, in order to take inta account 31. Anzilotti's observ- 
ation : 

" The Court or the President shall fix timc-limits by 

* D 2, A. 3, P. 729. 
See D 2, p. 131. 
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assigning a definite date for the completion of the which the Co-ordination Commission had thought it better 
various acts of procedure." to amend by deleting the words: " the Court or the Pre- - 

Upon a vote being taken, this text was unanimously ~ ~ d e n t  "- 
adopted. He took a vote on this text, which was adopted by ten 

votes to  two. 
1.~1.34.* 

Discztssed ~ r s  Alticle 33 bis. 

The PRESIDENT next turned to Article 33 bis. 
Ke observed that the Co-ordination Commission had 

shortened the text adopted by the Court. 
They had thought that the rvords " t h e  Court or the 

President " were really superfluous, the paragraph being 
intended simply to  lay down that time-limits were to be 
fixed by assigning a definite date. 

BI. FROMAGEOT remarked that the words " the  Court or 
the President " indicated that this waç a distinct rule. Ar- 
ticle 33 bis, being separate from ArticIe 33, must be complete 
in itself. 

~onkheer  VAN EYSINGA thought that, since Article 33 bis  
was included as a separate article, it would perhaps be better 
to restore the words omitted by the Co-ordination Com- 
mission. 

Baron ROLIN-JAEQUEMYNÇ saw no reason for embodying 
this rule in a separate article. I t  rnight very weil be joined 
to Article 33, which dealt with time-limits. But if it was 
kept as a scparate article, it must be stated that tirne- 
limits were fixed by the Court or the President. 

M. ANZILOTTI thought that the question of time-limits was 
sufficiently important to  be dealt with in a separste article. 
Nevertheless, he would not oppose the inclusion of Article 
33 bis in Article 33. 

M. FROMAGEOT proposed the following wording : 
" Time-limits which are fixed by the Cqurt, or by the 

President if the Court is not sitting, shall be determined 
by assigning a definite date for the completion of the 
various acts of procedure." 

See under Article 37, pp. 118-119, for discussion of ar- 
rangement of Articles 38 and 39 (Articles 37 and 38 of 
Rules of 11.111.36). 

Disc~ssed as ArticEe 39. - First Reading. 

The PRESIDENT submitted to  the Court the following 
text proposed for Article 39 by the Ilrafting Comniittee, 
to which that article, and also Article 38, had been referred 
for final drafting: 

" Tirne-limits shall be Eured by assigning a definite 
date for the completion of the various acts of pro- 
cedure." 

He pointed out that the Committee had deleted the 
words: " by the Court, or by the President if the Court 
is not sitting ", which appeared in the text adopted by 
the Court. The object of this simplification was to show 
clearly that the only purpose of Article 39 was to indi- 
cate the method by which the Court fixed the time-limits, 
narnely by assigning a definite date and not by specifying 
a certain number of days, weeks or months. The alteration 
also offered the advantage of removing any appeararice of 
contradiction between paragraph 5 of ArticIe 38 and , 

Article 39, a point which had given rise to criticism at an 
earlier meeting. 

The PRESIDENT noted that the Court accepted tlie new 
text proposed by the Drafting Committee for Article 39, 
which was adopted in first reading. 

The PRESIDENT first of al1 took a vote on the question 19.11.36. 
whether it was necessary to devote a separate article to 
this rule. For discussion of Article 38 (Article 39 of the draft) in 

connection with -4rticle 37 (Article 38 of the draft) see 
By seven votes to five, the'court decided to keep Ar- under Artide 3,, pp. izo -Izz. 

ticle 33 bis as a separate article. 
hl. ANZILOTTK suggested the foIIowing wording: " The 

Court, or the President if the Court is not sitting, shall fix Second Reading and F i d  Adoption. - 
time-limits by assigning a definite . . .". The article was adopted unchanged in second reading 

The PRESIDENT said that the text proposed by M. Anzilotti on zo.1r.36 and finally adopted with the number 38 on 
was the same as that which the Court itself had adopted and 11.111.36. 

ARTICLE 39 (Article 37, Pnragra$hs 1-4, old Rules). 

LANGUAGES USED IN THE DOCUMENTS OF THE WRITTEN PROCEDURE; TRANSLATION OF DOCUMENTS 

25.~.34.** 
Discussed as Article 37. 

Tex.? submitled by the Co-ordi~atiolz Comrn i~so ln .~  

" (1) When a case is brought before the Court for 
judgment or advisory opinion, the documents con. 
stituting the written procedure shall be drawn up 
either in French or in English: 

" ( 2 )  If, in a case submitted to  the Court for judg- 

ment, the parties are agreed that the whole proceed- 
ings shall be conducted in one only of the officia1 
Ianguages of the Court, the documents constituting the 
written procedure shall be drawn up in that language. 

" (3) Should the use of a language other than French 
or Englisli be authorised by the Court, a translation 
into French or into English shall be appended to each 
of the documents constituting the tvritten procedure. 

" (4) In the case of voluminous documents, the 
Court, or the President if the Court is not sitting, may 

* D 2, A. 3, p. 145. 
** Ibid. ,  p p  79-83. , 

See D 2, A. 3, p. 869. 
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sanction the submission of translations of portions of 
documents only." 

The 'PRESIDENT observed that the words in the above 
text relating to  advisory opinions would have to  be deleted. 

He then pointed out that the wording proposed by the 
Commission differed from the existing text, in particular, 
in stating the general rule first, and the exception in the 
second place. Furthermore, the Commission proposed to 
omit the penultimate paragraph of the existirig Article 37, 
namely : 

" The Registrar shalI not be bound to make trans- 
lations of documents submitted in accordance with 
the above rules." - 

M. ANZILOTTI suggested that, in the first paragraph, the 
word " doivent " (shaI1) should be replaceil by " peuvent " 
(may). The Statute laid down that the officiai languages 
of the Court, were English and French. It should be 
made clear that either French or English might be used, 
and al1 idea of an obligation should be eliminated. 

The PRESIDENT said that in that case it  wouId be better 
to abide by the existing text:  " les pièces de procédure sont 
$résentées . . .". 

. M. URRUTIA was not sure if anything was said in regard 
to  the Ianguage in which judgments should be delivered. 
If not, would it not be better to  bring Article 37 of the Rules 
entirely into harmony with Article 39 oi the Statute ? In 
this connection, he pointed out that the revised Statute 
laid down that the Court might authorise the use of an 
unofficia1 language a t  the request of any party. 

The PRESIDENT pointed out that Article 37 came in 
the section of the Rules entitled " Procedure ". 

M. URRUT~A asked whether the question of the lan- 
guage in which judgment was to be delivered was dealt 
with in the part of the Rules relating to  judgments. 

The PRESIDENT replied in the negative. Everything 
necessary on that subject was said in the Statute. 

M. URRUTIA said that the point he had in mind was 
the necessity for bringing the Rules into conformity with 
the Statute. 

Jonkheer VAN EYSINGA pointed out that it was perhaps 
expedient that the article prescribing the manner in which 
the parties were to submit their documents shouId go into 
details which were not necessary in regard to the judgrnent. 

The REGISTRAR pointed out that, according to hrti- 
cle 33 of the Statute, " the afficial languages of the Court 
shall be French and English ". The article then went 
on to explain what that signified in regard to judgments, 
but it said nothing in regard to the documents consti- 
tuting the written 'procedure. I t  was for that reason 
that an article had been inserted in the Rules giving indica- 
tions in regard to the latter documents, corresponding to 
what was laid down in Article 39 of the Statute in regard 
to  judgments. 

Baron ROLIN-JAEQUEMYNS wished the words " for 
judgment " to be retained; foy the latter part of Article 37 
concerned specia! agreements. 

M. GUERRERO, Vice-President, pointed out that Article 37 
was concerned with al1 cases submitted to the Court-both 
contentious and advisory cases. 

On the other hand, in Article 39, a distinction was made 
between cases introduced by special agreement and those 
introduced by application. . 

Baron ROLTN-JAEQUE~IYNS understood that objection, 
but thought it would be necessary to say : " when a con- 
tentious case is brought before the Court . . .". 

hl. FROMAGEOT thought it  would meet Baron Rolin- 
Jaequemyns' difficulty if the text were to  run: " whether 
by application (requête) or by special agreement . . .". 

Baron ROLIN-JAEQUEMYNS said that would satisfy him. 

M. GUERRERO, Vice-President, said that, if the word 
" requéte " were introduced, the article would cover advisory 
procedure also. 

The PRESIDGNT said he was not in favoilr of this addition, 
which would make i t  possible to argue that the article 
did not cover interventions, objections, etc., in the case of 
which a " requête " was not necessary. 

M. ANZILOTTI asked whether it would not be better 
to  go back to the wording of the existing Article 37: 

" In the absence of an agreement with regard to  
the language to be employed, documents shall be 
submitted in French or in English." 

Having tfius established the general rule, they could go 
on to consider the case of an agreement betweenthe parties. 

Baron ROLIN-JAEQUEMYNS said he agreed. 

' The PRESIDENT said that, if they adopted M. Anzilotti's 
suggestion, the new Article 37 would be in the following 
terms : 

" (1) In the absence of an agreement with regard 
to  the language to  be employed, the documents con- 
stituting the writ ten procedure shall be submit ted in 
French or in English. 

" ( 2 )  If the parties are agreed that the whole pro- 
ceedings shall be conducted either in French or in 
English, the documents constituting the writ ten pro- 
cedure shall be submitted only in the language chosen 
by the parties." 

M. GUERRERO, Vice-Presiden t, thought that, to avoid 
any misunderstanding, they should alter the wording of 
the first paragraph and Say: " In the absence of an agree- 
ment settling which of the two officia1 languages is to be 
employed. . . " 

Baron ROLIN-JAEQUBMYNS was not opposed t o  this 
suggestion, but thought the text should begin as follows: 
" The documents constituting the written procedure +al1 
be drawn up either in French or in English." Then they 
could go on: " In the absence of an agreement. . ." 

The PRESIDENT read a text subrnitted by Baron Rolin- 
Jaequemyns in the following terms: 

" I. The documents constituting the written pro- 
cedure shall be submitted either in French or in 
English. 

" 2. Nevertheless, if the parties are agreed that 
'the whole proceedings shall be conducted in one only 
of the officia1 languages of the Court, the documents 
constituting the written procedure shall be drawn up 
only in that language." 

M. ANZILOTTI felt some hesitation in regard to  this 
wording. The idea of Article 39 of the Statute wns that 
either of the officia1 languages might be used, but that, 
if there were an agreement between the parties, one or 
other of the languages would be selected. I t  was only as 
an exception that the article envisaged the case in which, 
in the absence of agreement, the parties resumed their 
liberty. I t  was for that reason that the existing Article 37 
began by considering the case where there was agreement 
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-that being the normal case, according to Article 39 of 
the' Statute. In theçe circurnstances, and having regard 
to  al1 the aspects of the question, he would prefer to  retain 
the existing text without any change. 

The PRESIDENT put the text proposed by Baron Rolin- 
Jaequemyns to the vote. 

This text was rejected by eight votes against four. 

The PRESIDENT declared that the text of the existing 
Rules was accordingly maintained. 

The PRESIDENT went on to  paragraph 3, worded aç 
follows : 

" Should the use of a language other than French 
or English be authorised by the Court, a translation 
into French or into English shalI be attached to each 
of the documents constituting the written procedure." 

M. A N Z I L O ~ I  said that the words " authoriçed by the 
Court " raised the question whether it was the text in the 
foreign language or the translation thereof which was to  
be considered as the original. 

The PRESIDENT declared that, as no objection had 
been formulated, paragraph 3 of the existing Rule was 
Pvovisionally adopted. 

M. ANZILOTTI reserved his right to  return to the point 
that he had raised. He did not think it desirable that 
a document in a language other than an officia1 language 
could be regarded as the original. 

The PRESIDENT observed that the Co-ordination Com- 
mission proposed to omit the fourth paragraph of the 
existing Article 37, namely : 

" The Registrar shall not be bound to make trans- 
lations of documents submitted in accordance with 
the above rules." 

That text presented a danger, because it  might be 
argued a contrario that the Regiçtrar was bound to have 
translations made of documents not submitted in accord- 
ance with the above rules. 

Moreover, after twelve years' experience, it seemed no 
longer necessary to  retain a clause which was designed to 
guard the Registrar against unreasonable demands by the 
parties, since, in the meantirne, a sufficient jurisprudence 
had been built up. 

M. FROMAGEOT feared that, if this cIause were deletcd, 
after having been in existence, the agents might draw 
misleading concIusions from its omission. 

The REGISTRAR, in reply to M. ANZILOTTI, said that 
it might be important in a given suit to furnish the Court 
with documents written in original languages with which 
the Court was perhaps not acquainted. In  such a case, 
the provision in paragraph 4 meant that, if the foreign 
language in question were not approved by the Court, a 
translation must be made by the Registry-which would, 
indeed, be perfectly normal. But as such cases would be 
rare, i t  was of little importance from that point of view 
whether the clause were retained or omitted. 

With regard to the question, raised by M. Anzilotti, as 
to which version of a document should be regarded as the 
original text, the Registrar recalled that the Court, on 
several occasions, when it had allowed counsel or a witness 
to use a language othei than French or English, had decided 
to treat the translation into French or Engliçh of the speech 
or evidence as the original version.= 

The PRESIDENT having once more remarked that the 
Co-ordination Commission proposed the deletion of the 
paragraph in question, M. GUERRERO çaid that he would 
like to maintain it .  In  his view, the fact that the RuIes 
said that the Registrar was not bound to have a trans- 
lation made did not amount to  a prohibition. The 
Registrar was a t  liberty to  have this translation made 
in cases where he saw the possibility of doing so. The 
paragraph might therefore be useful, and in any case there 
was no objection to it. 

The PRESIDENT said that the Court realIy had before it  
three proposals: first the text of the Second Committee, 
t o  which Baron Rolin-Jaequemyns had drawn attention. 
This text was as follows: 

" The Registrar shall not be bound to prepare 
translations of documents of the written proceedings." 

Then there was the proposa1 of the Ca-ordination Com- 
mission that the paragraph should be deleted. 

Lastly, there was the proposa1 to retain the existing 
text. 

M. GUERRERO, Vice-President, with reference to the 
proposal of the Second Committee, asked whether, when 
a document of the written proceedings was submitted in 
English, the Registrar was not bound to have a French 
translation made. 

The PRESIDENT replied that he was not; nevertheless, 
in pract ice, translations were often made for the convenience 
of some judges. 

Count ROSTWOROWSKI did not underst and the words : 
"in accordance with the above rules ", and thought it 
preferable to delete them and to Say, with reference to 
the third paragraph: " documents submitted in this way ". 

The PRESIDENT asked whether there would be any objec- 
tion to  the combination of paragraphs 3 and 4. 

M. URRUTIA observed that the words "in accordance 
with the above rules ", which referred to a11 the foregoing 
paragraphs, meant more particularly that the Registrar 
was not bound to have translated into Engliçh documents 
submitted in French and vice versa. Moreover, that was in 
accordance with established practice-e.g., in the case 
concerning the European Commission of the Danube. 

The REGISTRAR thought that, by combining paragraphs 3 
and 4, they would very much restrict the scope and import 
of paragraph 4. As M. Urrutia had just sairl, the most 
practical example was a case where a Government asked 
for a translation into English of documents presented in 
French. At prcsent, if a translation had already been made 
for the use of memhers of the Court, it was supplied unoffi- 
cially to çuch a Government, with the observation that 
the Registry accepted no responsibility for it. I t  was 
doubtful if the same method could be followed if the 
amendment consisting in combining paragraphs 3 and 4 were 
adopted. 

The PRESIDENT asked Baron Rolin-Jaequemynç if he 
wished a vote taken on the text proposed by the Second 
Cornmittee. 

Baron ROLIN: JAEQUEMYNS would have preferred to  amend 
the text of Article 37 in accordance with the Second Com- 
mittee's proposal. 

The PRESIDENT tmk the opinion of the Court on the 
Co-ordination Commission's proposal to delete paragraph 4. 

By nine votes to three, the Court decided not to delete 
the paragraph. 1 Cf. E 3. p. 201. 
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The PRESIDENT took a vote on the tcxt proposed by' the 
Second Cornmittee: 

" The Registrar shall not be hound to make trans- 
lations of documents of the written proccedings. " 

Bv nine votes to three, the Second Cornmittee's text was 
adopted. 

The PRESIDEKT said . that this text wouirl accordingly 
replace the fourth paragraph of the existing rule. 

(For discussion at this meeting of paragraph 5 of Article 37 
(old Rules), see p. 142 under Article 43 to which that para- 
graph was transferred.) 

Discussed as Article 37. 

The PRESIDENT next turned to Article 37, which was 
drafted as follows: 

" I. Should the parties agree that the proceedings 
shall be condiicted in French or in English, the docu- 
ments constituting the written procedure shall be 
submitted only in the language adopted by the parties. 

" 2. In the absence of an agreement with regard to 
the language to  be employed, the documents shaII be 
submitted in French or in English. 

" 3 .  Should the use of a language other than Freiich 
or English be authorised, a translation into French or 
into English shalt bc attached to the original of cach 
document submitted: 

" 4. The Registrar shall not be bound to make tranç- 
lations of the documents of the written proceedings." 

He observed that the first, second and third paragraphs 
were reproduced from the existing Rules. 

Count R O S T ~ O R O ~ S K I '  was afraid that the first para- 
graph was somewhat ambiguous. It said: " Should the 
parties agree that the proceedings shall be conducted in 
French or in English [soit e n  /rangais, soit en  anglais] . . .". 
That seemed to imply an agreement that the documents 
of the written proceedings should be submitted in one 
or other of these two languages. But what was meant 
was an agreement as to the use of one language only. 

Accordingly, they sllould say that thc proceedings would 
be in French or in English. 

M. ANZILOTTI thought it  would suffice to Say: " that the 
proceedings shall be conducted wholly in Frencli or wholly in 
English . . .". 

The PRESIDENT, observing that M. Anzilotti's pioposal 
niet with no objection, decIared paragraph I adopted in 
that form. 

He recalled that, for paragraphs z and 3, thc Court had 
decided to keep to the text of the existing Rules. 

There being no observations with regard to paragraphs 2 
and 3 ,  theçe paragraphs were adopted. 

The President declared paragraph 4 adopted. 
He recalled that paragraph 5 of Article 37 of the cxisting 

Rules had been transfcrred to another article, in accordance 
with a decision of the Court. 

Article 37 was thus adoptcd as a wlio1e.I 

The PRESIDENT opened the discussion on Article 40, which, 
in accordance with the decision already taken,2 was to  be 
transferred to the group of gencral provisions, the section 
" Written proceedings " beginning with Article 41. 

M. ANZILOTTI agreed to the placing of Article 40 arnong the 
general provisions; but he thought in that case that either i t  
should be amended so as to make it also applicable to  oral 
proceedings, or else that Article 58 of the Drafting Com- 
mittee's text (and of the Rules of 11.r11.36j should be 
transferred to the sarne place. 

The PRESIDENT, in that case, would prefer to Ieave 
Article 40 in the section relating to written proceedings. 

It was decided accordingly. 

First and Second Readings and Final  Adoplion. 

The article was adopted in first reading as Article 40 on 
5.1V.35 and in second reading on zo.rr.36. On 11.111.36 it was 
finally adopted with the number 39. 

ARTICLE 40 

(Paragrafih I : Paragraphs I acrnd 2 of old Article 34; Paragraphs 2, 3 and 4 :  n e w ;  Pnragra$h 5 : Paragrafih 3 of old Article 34; 
Paragrafih 6 :  new.) 

22.~.34.** 
Discussed as Article 34. 

The PRESIDENT observed that Article 34, which the Court 
had now reached, contained, in the draft proposed by the 
Co-ordination Commission, provisions which were not to be 
found in the existing Rules, but whicli were nevertheless in 
accordance with the Court's practice. This draft was as 
f ollows : 

" I. The originals of ail documents of the written 
proceedings in a casé submitted to  the Court either 
for judgment or for advisory opinion shall be signed 

* D 2, A.  3,  p. 148. 
** Ibid., pp. 52-54. 

by the. agent or by the representative and presented 
to the Court, accompanied by fifty printed copies 
bearing the printed signature of the agent or repre- 
sentative. 

" 2. Whenever, in accordance with the Court's prac- 
tice, a copy of a document of the written proceed- 
ings is communicated to  a Government, or if a party, 
under Article 43, paragraph 4, of the Statute, is entitled 
to  receive a certified copy of a document of procedure, 

* D 2. A. 3, PP. 434-435. 
1 The text thus adopted with the amendment indicated is the 

same as that of the Rules of 11.111.36. 
a Earlier a t  the sarne meeting during discussion on arrangement 

of articles (see Explanatory Note, p. vri. and D 2. A. 3; pp. 428-429). 
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the Registrar shall certify that the document is a true 
copy of the original filed with the Court. 

" 3. Al1 documents of the written proceedings in 
a case shalI be düted, but when a document mrist 
be filecl or a proceeding taken by a ccrtain date, the 
date oE rcgistration of the document in the Registry 
shall be considcred as the material date. 

" 4. If, in virtue of an arrangement between the 
agent of a Government in a particular case and the 
Registrar of the Court, the printing of a document 
intended for submission to  the Court is carried out 
under the  supervision of the Registrar, the text shall 
bc communicated in suflîcient time to enable the printed 
document to  be filed before the expiration of any time- 
limit applicable to  the said document. 

" 5.  Whenever, under the present rule, a document 
inust be filed in a number of copies which is laid down 
bcforehand, the Prcsident may require additional copies 
to  be supplied. 

" 6. The correction of a n  error in a document filed 
shall lie pcrmissible at any time, with the consent 
of the other party or interested Government, or with 
the authorisation of the Court." 

The President added that the words " or repreçentative " 
which occurred tsvice in the first paragraph were to be 
deleted. 

M. ANZILOTTI raised the question whether the words 
" in accordance with the Court's practice " in paragraph z 

. sliould be retaincd. 

The PRESIDENT said that, as explaii~ed in the report,l 
this expression had been inserted for reasons connected 
witli advisory procedure. 

These reasons had now disappeared, but another remained : 
there was no provision in the Statute or Rules repuiring 
the communication to Governments of a copy of a preli- 
minary objection which was not segarded as instituting 
fresh proceedings. 

M. ANZILOTTI pointed out that the copies referred to 
in this paragra'ph had to be certified by the Registrar. 
Could they not find a formula laying down this ruIe in 
general terms ? 

M. URRUTIA considered that the essential point was 
to make it quite clear that every document of the writ- 
tcn procedure which had to be communicated to a Gov- 
ernment should be certified by the Registrar as a true 
copy. In those circumstances, thcre was no need to refer 
to the Court's practice. 

M. SCH~CKING referred to the commentary accompanying 
the text and liroposed that, since the Court had decided 
to leave the question of advisory opinions on one side, the 
text should sirnply read: " When a copy of a document of 
procedure . . ." 

hl. FRO~~AGEOT doubted whether it was necessary to 
retain the words " to a Government " in the same para- 
graph. 

The PRESIDENT, having regard to the various sugges- 
tions macle, propoçed the following tcxt: 

" When a copy of a document of the written pro- 
ceedings is communicated to a party under Article 43, 
paragraph 4, of the Statute. . . ." 

M. ANZILOTTI thought that they should not limit thcir 
-consideration to cases falling under Article 43 of the Statute. 

Supposing, for instance, that a Statc, desirous of intervening 
in a case, asked for s copy of a document of the proceedings, 
would it.he entitled to obtain a copy certified as correct ? 

The Y R E S I ~ E N T  answered in the affirmative. 

hl. ANZILQTTI ohserved that the ten copies yrescribed 
by Article 34 of the present Rules were certified as cor- 
rect by the Governrnents; that had been decided in order 
to avoid rcquiring the Registrar to asccrtain that the 
documents wcre correct copies of the originals. Now it  
was proposed that the certificate should be given by the 
Registrar himself. Was this alteration desirable ? 

The REGISTRAR' pointed out that the documents in 
question were documents of the written proccedings. There 
were two possibilitieî: the documents wouId be printed 
either by thc parties, or else by the Kegistry; but, in 
any case, they would be printed. 

In order to.certify a copy of a printed text as correct, 
one had to satisfy oneself that the copy which was considered 
as the original, and which was duly signed, was of the 
same impression as the other copies, and that it contained 
no manuscript corrections. This was something that could 
be ascertained in a fairIy short time. That was why the 
Registrar had not thought it necessary tu make any objec- 
tion to the new clause. It must be observed, however, 
that the clause would result in making it impossible any 
longer to acccpt a typewritten tcxt as an original, as was 
the present practice. 

The PRESIDENT proposed the following text for para- 
graph 2: % 

" When a copg7 of a document of the written pro- 
ceedings is communicated to  the other party under 
Article 43, paragraph 4, of the Statutc, the Regis- 
trar shall certify that the document is a true copy 
of the original text filed with the Court." 

M. ANZILOTTI considered that, in every case when a 
document was communicated hy the Registry, it must 
be certified as correct by the Registrar. Why, then, should 
they confine themselves to  legislating for the case arising 
under paragraph 4 of Article 43 ? 

After a brief exchange of views, the PRESIDENT declared 
that the draft he had just read was adopted, and went 
on to paragraph 3. 4' 

M. ANZILOTTI felt çome doubt as to  the possibility of 
reconciling this clause with the' provision that had been 
aIready adopted in regard to time-limits. 

The text which was proposed adopted the date of the 
registration of a document in the Registry as the material 
date. 

A t  the same tirne, they were considering the insertion 
of an article providing that time-limits should expire at 
rnidnight. But a document submitted a t  that time would, 
prcsumably, not be registered till next day, and then the 
filing would not have bcen accomplished within the time- 
limit. 

M. FHOJIAGEOT thought that the difficulty might be 
avoided if mention were made of the date and time of the 
filing of a document. 

The word " material " (" Pertinente ") did not seem to 
him very suitable. 

Baron ROLIN-JAEQUE~IE'NS thought that what was 
necessary, for the moment, was to bring in both the length 
of the appointed time-limit and the officia1 date of thc 
filing. 

l See D 2, A. 3, p. 868. The KEGIÇTRAR observed that it was laid down that the 
4 
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original copy had t o  be accompanied by fifty other copies. 
He had some doubts as to whether it  was necessary that 
these fifty copies should arrive, within the time-limit .laid 
down for the filing of the original. Experience showed that 
that was a question of great practical importance, and one 
that it might be useful to decide, if it was intended, as 
appeared, to be strictcr than in the past in regard to  the 
observance of tirne-limits. 

M. ANZILOTTI wondered if i t  were really necessary for 
them to confirm a practice, in regard to the printing of 
documents of the written proceedings by the Registry, 
which had grown up alongside the Rules of Court. 

The PRESIDENT explained that the Registrar had showri 
that the existing practice was to  the advantage of the 
Court. The object of this paragraph was merely to  make 
it clear that, if a document has to  be printed by the Registry, 
the text must be filed within a certain tirne. 

M. FROMAGEOT, while having no objection to  this rnethod 
in itself, considered that a provision of that kind would 
be out of place in the Rules. 

M. GUERRERO, Vice-President, thought that this clause 
would be useful to Governments which were not conversant 
*th the procedure before the Court, and which might not 
know how they were to get their documents printed. 

M. FROMAGEOT said that, in any case, he would prefer that 
the text should be worded as follows: 

"Arrangements may be made between a Govern- 
ment's agent and the Registrar for the printing of 
a document intended for the Court. In such a case 
the document must be filed in sufficient time . . .", etc. 

The PRESIDENT said that the paragraph would he 
referred back to the Co-ordination Commission, and went 
on, first to  paragraph 5 ,  which he declared to  be adopted, 
as no judge had raised any objection, and next to  para- 
graph 6. 

M. ANZILOTTI said that the powers bestowed on the 
Court by this paragraph should also be conferred on the 
President, if the Court was not sitting. 

The PRESIDENT decIared that the Court adopted this 
parasaph, with the inclusion of M. Anzilotti's amendment. 

1.~1 .34 .*  
Discussed as ArticEe 34. 

~ h ë  PRESIDENT next turned to Article 34. 
The text proposed b y  the Co-ordination Commission 

waç as follows: 

" I. The original of every document of the writ- 
ten proceedingi shall be skned by the agent and 
transmitted to the Court accompanied by fifty printed 
copies bearing the signature of the agent in print. 

" 2. When a copy of a document of the written 
proceedings is communicated to  the other part y, 
under Article 43, paragraph 4, of the Statute. the 
Registrar çhall certify that it is a correct copy of the 
original filed with the Court. 

" 3. AH documents of the written proceedings shall 
be dated; but when a ,dacument has to be filed by 
a certain date, it is the date of the receipt of the docu- 
ment by the Registry which will be regarded by the 
Court as the material'date. 

" 4. If the agent of a party requests the Registry 

to  undertake, a t  the cost of the Government which 
he represents, the printing of a document intended 
for submission to  the Court, the Registrar may under- 
take this task. In such case, however, the text must be 
transmitted to  the Registrar in sufficient time to enable 
the printed document to  be filed before the expiry of 
any time-limit which may apply to it. 

" 5 .  When, under thiç *article, a document has to 
be filed in a number of copies fixed in advance, the 
Prcsident may require additional copies to  be supplied. 

" 6. The correction of an error in a document which 
has been filed is perrnissible at any time with the 
c0ns.t of the other pasty, or by leave of the Court, 
or of the Prcsident if the Court is not sitting." 

With reference to  paragraph I ,  the Co-ordination Com- 
mission, in order to avoid using thc word " communicate " 
in a sense other than that possessed by it in Article 40 of the 
Statute, had put the word " transmit ". 

The PRESIDENT noted that there was no objection to  
the use of this word. 

With regard to  paragraph z ,  the Co-ordination Com- 
mission had not thought it necessary to  modify the text 
unanimouçIy adopted by .the Court. 

The sarne appIied to paragraphs 3, 4, 5 and 6. 
In the circumstances, he regarded Article 34, which he 

had read, as adopted as a whole. 

See under Article 67, p. 280, for a reference to  Article 34 
(Article 40 of the Rules of 11.111.36) in connection with 
Article 66 (6) (Article 67 of the Rules of 11.11i.36). 

5.IV.35. 
Adopted as Article 41 in First Reading. 

The article was adopted in first reading with the text 
given above (meeting of 1.~1.34). 

Discussed as Article 41. - Second Reading. 

The PRESIDENT opened the discussion on paragraph I. 

Jonkheer VAN EYSINGA, in order that the same wording 
might be used throughout, wished to substitute " filed with 
the Court " for " transmitted to the Court " in paragraphs 
I and 4. 

The PRESIDENT, noting that there was no objection to 
this suggestion of Jonkheer van Eysinga, declared it adopted 
in regard to paragraph I. 

The text of this .paragraph was adopted, . the words 
" transmitted to " being replaced by " filed with ". 
Paragraph 2. 

The PRESIDENT declsred paragraph z adopted. 

PnragraPA 3. 
Count. ROSTWOROWSKI wished the word " Ilut " in the 

second line of this paragraph to be deleted, as it scemed 
superfiuous. 

M. FROMAGEOT agreed, as the phrase'following the word 
" but " constituted a further explanation of the preceding 
provision, but not a limitation placed upon it. 
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The PRESIDENT noted that the Court accepted Count 
Rostworowski's proposal, In  consequence of the deletion 
of the word ." but ", the semi-colon would be replaccd by 
a full-stop and the second sentence would begin with the 
word " Wheri ". 

Thus amended, paragraph 3 was adopted. 

Paragraph 4. 
The PRESIDENT proposed the following new draft for 

paragraph 4:  
" If the ~ è ~ i s t r a r ,  at the request of the agent of a 

party, undertakes, at  the cost of the Government which 
this agent represents, the printing of a document 
intended for submission to  the Court, the text must be 
transmitted to the Registry in sufficient time t o  enable 
the printed document to be filed before the expiry of 
any time-limit which may apply to  it." 

Jonkheer VAN EYSINGA was pr'epared to accept the text 
proposed by the President; he merely asked that the words 
" transmise à la Cour " (for submission to the Court) should 
be replaced by " déposée $rés In Cour " (to be filed with the 
Court). 

Baron ROLIN-JAEQUEMYNS propoçed to ça$ " le Gregier 
fait firocéder" (the Registrar arranges for) instead of " le 
Gregier $rocide " (the Registrar undertakes). 

There being no further observations, the PRESIDENT 
declared the text proposed by him for paragraph 4 of Ar- 
ticle 41, with the amendments suggested by Jonkheer van 
Eysinga and Baron Rolin-Jacquemyns, adopted by the 
Court. 

Paragraph 5. 

The PRESIDENT declared paragraph 5 adopted without 
modification. 

Jonkheer VAN EYSINGA proposed to substitute the words 
" during the judicial vacations " for the words " if the Court 
is not sitting ". The principle of the question was so impor- 
tant that this proposa1 must be submitted. 

M. ANZILOTTI recalled that the Court had deleted Ar- 
ticle 75 of the Rules in force,l according to which " the 
Court or the President if the Court is not sitting " could 
correct an error in any order, judgment or opinion arising 
from a slip or accidental omission. 

The PRESIDENT observed that the scope of paragraph 6 
of Article 41, which had been adopted in first reading, wa's 
much more limited. 

M. NAGAOKA raised the question whether the Court could 
permit a correction of this kind in the case of a very serious 
error and when the other party did not give its consent. 

The PRESIDENT observed that, if the Coirrt considered the 
amendment too important, it would refuse permission. 

Baron ROLILJ-JAEQUEMYNS would prefer this paragraph 
not to be included in Article 41. He proposed that it should 
be deleted. 

The PRESIDENT put the following question to the Court: 

" Does the Court decide to  replace the words ' if the 
Court is not sitting ' a t  the end of paragraph 6 of 

See Explanatory Note, pp. VIII-rx, and full discussion, D 2, A. 3, 
p p  457-459; for text  see 1931 Rules. 

Article 41 by the words ' during the judicial vaca- 
tions ' 7 " 

By eight votes to  one, with one abstention, the Court 
answered the question .in the negative. 

The PRESIDENT asked the Court whether they desired to 
adopt paragraph 6 of Article 41. 

M. GUERRERO, Vice-President, pointed out that Baron 
Rolin-Jaequemyns had just proposed its deIetion; personally 
hc supported this proposal. For in so far as concerned a 
clerical error the matter wns of no importance. On the 
other hand, in the case of more serious errors, it was hard 
to see how the President or the Court could .assume a 
responsibility which should rest on the person who had 
made the error. 

Disczsssed as Article 41. - Second Reading (continzced). 

Paragraph 6. 
The PRESIDENT requested the Court to continue the 

examination of this paragraph. 
He rccalIed that the test had its origin in a proposal 

by the Second Committee, in the following terms: 

" The correction of an error in a document sub- 
mitted to the Court is permissible at any time, sub- 
ject to  the consent of the othcr party or of the 
Government concerned, and by Icavc 'of the Court." 

That proposal, submitted by the Co-ordination Com- 
mission to the Court, had been accepted by the latter, 
together with an amendment submitted by M. Anzilotti, 
according to which the same powers should be vested 
in the President 2 in periods during which the '  Court 
was not sitting. 

Moreover, paragraph 3 of Article 60 of the revised Rules 
made a similar provision, enabling errors in stenographic 
reports of speeches to  be corrected. 

M. ANZILOTTI proposed to insert the adjective " clerical " 
before the word " error ", in the first line of the text under 
discussion. 

M. GUERRERO, Vice-President, said that,  at the k t  
meeting, he had supported Baron Rolin-Jaequemyns' 
motion for the omission of this paragrapb. Indeed, if 
the correction of clerical errors was al1 that was contem- 
plated, that took place as a matter of course, and the 
paragraph was not really necessary. But if the errors 
calling for correction were more serious, or other than 
clerical, he did not see how the Court or the President 
could. authorise their rectification, if the other party did 
not concur. 

The PRESIDENT suggested that, if this paragraph were 
ornitted, it might be difficuIt for the Court to  authorise 
even a simple correction in a document of the written 
procedure, once it  had been filed. 

M. ANZILOTTI, after considering the question in al1 its 
aspects, favoured the maintenance .of this paragraph. It 
was impossible to prevent a party which had allowed an 
error to  slip into a document of the written proceedings 
from correcting it  in the oral proceedings, even if the 
Court, the President, or the other party were opposed to 
a derical correction in the document: 

* D 2. A.  3, pp. 605-609 
l See D 2, A.  3, p. 76G. 
a See p. 136. . . ,  
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Moreover, in some cases, it might be unfortunate to  allow 
an error to stand in a written document-for instance, a 
numerical error in a demand for damages. The paragraph 
under discussion was therefore of a certain use. 

I t  ought, however, to be made clear that this clause 
covered the correction only of clerical errors, and did 
not extend to corrections which would alter the original 
purport of the passage, or give a different explanation. 

The REGISTRAR pointed out that, if the Court proposed, 
henceforward, not to  allow a party to make corrections of 
this kind, it would be necessary to Say so expressly in the 
Rules, because corrections had been allowed hitherto. l 

M. FROMAGEOT also thought that i t  might be useful to 
have a clause in the Rules cnabling errors that had been 
made in a document to be rectified. But, instead of laying 
down that such corrections might be made with the assent 
of the other party, or by lcave of the Court, would it  not 
be bettcr to  say that the corrections were always per- 
inissible, subject. to the right of the other party to object, 
in which case the Court would decide ? 

As a rule, if the error were merely clerical, the other 
party would not contest the right to  correct it. But if 
the correction entailed certain consequences in the pre- 
sentation of the case, it was obvious that the other party 
was best situated to judge whetlier i t  should accept the 
correction, or contest it. hl. Fromageot would therefore 
propose the following text: 

" The correction by a party of an error in a document 
which it has filed is perrnissible a t  any time, subject 
to the right of the other party to dispute the correction; 
should it do ço, the Court will dccide." 

The PRESIDENT observed that this text would produce 
the same effect as that under discussion, if it also 
empowered the Court to refuse Ieave to  make a correc- 
tion, even if the other party did not contest it. 

M. FROJIAGEOT explained that, in hk view, if the two 
parties concurred, the Court would not intcrvene at al]; 
i t  would only act when a dispute arising between the two 
parties in regard to  a correction had to be settled. 

The PREÇIDENT, though he would prefer the Court's 
supervision to be wider in scope, was prepared to  accept 
M. Fromageot's proposal. 

M. ANZILOTTI asked M. Fromage& whether, according 
to the text he had proposed, the other party could contest 
the right to make a correction a t  all, or if it could only 
challenge the accuracy of the proposed correction. 

M. FROMAGEOT considered that the right to make a 
correction ensued from the Rules; it was onIy the correction 
itself that could be challenged. 

The PRESIDENT considered that the Court should retain 
the fullest possible powers of supervision in this mattcr. 
I t  might happen that- leave to  make a correction would 
be asked for late in the proceedings and that, for that 
reason, the other party might not make any objection. 
But if the Court thought that the right of correction was 
being abused, it rnight decline to give Ieave. 

Baron R O U X - J ~ E ~ U E M Y N Ç  thought that would be going 
furiher than the existiilg text, which said: " is permissible 
at any time with the consent of the other party or  by 
leave of the Court...". According to that wording, the 
consent of the other party would suffice to erial~le the 
correction to be made. This article, however, was concerned 
merely with clerical errors and, that being so, what 

1 See, for instance, C 67, pp. 4113, 4115. 

was the use of it ? Either the corrections would be of no 
account and, if so, the paragraph would have no object; 
or they would be more important and, in that case, the 
question would certainly be debated by the parties in the 
oral proceedings. 

M. GUERRERO, Vice-Presiderit, asked if the paragraph 
would really serve any i~seful purpose. Surely a party 
alwaps possessed the right to challenge the accuracy of 
a fact. 

M. FRORIAGEOT explained the object of the clause: i t  
might happe" that, in a Mernorial, a party had admitted 
some allegation made by the other party-c.g., the accuracy 
of a piece of evidence-but that, subsequently, it corrected 
this admission and said, for instance: " The fact which I 
admitted as correct is nat the same fact as has been 
adduced by thc other party." In such a case, did not 
the other party possess an established right in regard to  
what had been allo~ved or  admitted, on the first occasion, 
by  the first party ? That was the situation he had 
conternp1a.ted in his text. As regards clerical errors, 
neither the Court nor the other party would contest the 
right to rcctify errors of that kind. 

hl. GUERRERO, Vice-President, feared that the Court 
would be committing itself too far if it decided a dispute 
about the correction of an error. The justice of a rcctifi- 
cation asked for, but disputed, might subsequently be 
estabIished, and that would put the Court in an embarrassing 
position. . 

M. FROMAGEOT pointed out that the Court's decision, 
if it made one, need not necessarily be given a t  once. 
I t  rnight bc announccd in the judgment. 

Baron KOLIN-JAEQUEMYNS admitted that  this was so, 
but thought that, in -that case, paragraph 6 of Article 41 
served no purpose. 

Jonkheer VAN EYSIKGA did not think this clause was 
intended to provide for cases other than those of errors 
which had been left in the documents of the written pro- 
ceedings. The Court's practice allowed the correction of 
such errors. If the clause were now omitted, this might 
give the impression that the Court intended to modify 
that practice. 

The PRESIDENT said that there were several proposals 
before the Court. He would put M. Anzilotti's proposal 
to the vote first: namely, to insert the word " clcrical " 
in the text submitted as paragraph 6. 

Baron ROLIN- JAEQUEMYNS considered that this addi- 
tion reduced the significance of' this paragraph to very 
little; he would, however, vote against the insertion of 
the paragraph in the Rules, as he thought i t  to bc of no 
use. 

The PRESIDENT, after consulting the Court, said it 
appeared that M. Anzilot ti's proposa1 was not opposed ; 
the word " clericaI " would therefore be inserted in the 
text before the word " error ". 

He then opened the discussion on M. Fromageot's pro- 
posai, which was in the following terms: 

" The correction hy a party of a clerical error in 
a document which it has filed is permissibIe at any 
time, under the Court's supervision, subject to the 
right of the other party to dispute the correction. . . ." 

M. FROMAGEOT said he accepted the addition of the 
word " clerical"; but, as the effect of this would be to 
deprive his text of much of its utility, he withdrew his 
proposal. 
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He hoped, however, that, in the text of the Rul.es, the 
words " under the Court's supervision " would be çubstituted 
for " by leave of the Court ". 

The PRESIDENT put the foltowing question t o  the vote: 

" Does the Coiirt adopt paragraph 6 of Article 41,' 
as amended by the insertion of the word ' clerical ' ? " 

M. ANZILOTTI said that he would vote in the affirm- 
ative, but with a reservation in regard to the words " if 
the Court is not sitting ". M. Anzilotti could accept that 
phrase, in this place, because the Court had already given 
a decision on the point; but it did not satisfy hirn: he 
would prefer that the President should have the powers 
in question in al1 cases. 

M. GUEKRERO, Vice-President, said that he would vote 
for tlie omission of this paragraph because, so far as clerical 
errors were concerned, it &as a matter of course that a 
party could correct them. There was therefore no object 
in the clause. 

Jonkhecr VAN EYSINGA would vote in the affirmative, 
subject, however, to a reservation in regard to  the words 
" if the Court is not sitting ", which did not satisfy 
hirn. 

R y  eight votes against two, the Court answered the 
President's question in the affirmative. 

The PRESIDENT dcclared that paragraph 6 of Article 41 
was adopted, with the addition of the word " clerical ". 

Paragruph 6. 
Baron K O I ~ I X - J A E Q U E ~ I Y N ~  wished to suggeçt an arnènd- 

ment to  the text adopted for paragraph 6 of Article 41. 
As it waç only a question of cIerical errors, the provision 
for the intervention of the Court or of the President appeared 
superfluous. The wordç " . . . or by leave of the Court, 
or of the President if the Court is not sitting " might be . 
omitted. 

The PRESIDENT put Baron Rolin-Jaequemyns' proposal 
ta  the vote. 

. . 

By seven votes, against three, the Court decided against 
the omission of the above-mentioned words. 

M. ANZILOTTI thought that, as i t  was a question only 
of cIerical errors, thc President's consent ought to be 
sufficient. It would sufficc to say, simply : 

" The correction of a clerical error . . . is permis- 
sible at any time with the consent of the other party, 
or by leave of the President." 

M.,  FROMAGEOT concurred in M. Anzilotti's opinion; 
he would, however, prefer the, phrase " under the super- 
vision of . . ." rather than " by leave of . . .". 

M. ANZILOTTI emphasised that the object of this part 
of the paragraph was to prevent any unreasonable dif- 
ficulties frorn being made by a party. Personally, he would 
prefer the words: " or by leave of the Preçident ". 

The PRESIDENT put to the vote the proposa1 to omit the 
words " of the Court ", after the word " leave ", and also 
the words " if the Court is not sitting ", in paragraph 6 
of Article 4r.  

The Court decided to omit the above words by six votes 
against four. 

As no other amendment. was proposed, the PRESIDENT 
put the following question to the Court: 

" Does the Court adopt paragraph 6 of Article qr, 
as thus amended ? " 

The Court answered the. question unanimously in the 
affirrnatiye. 

The article was adopted in second reading. 

11.111.36.* 
Article 40. - Final Adoption. . 

The PRESIDENT said that the Drafting Committee pro- 
posed no change in the French text. 

In the English text of paragraph 6, he said that the 
Committee had adopted the expression " the correction of 
a slip or error " to render " errezw matérielle". 

The whole of &ticle 40, as thus amended, was finally 
adopted. 

ARTICLE 42 (Artick 39, old Rules). 

Discussed ns Article 39. 

The PRESIDENT invited the Court to examine Article 39, 
for which the Co-ordination Commission had proposed the 
following text : 

" r .  When proceedings have beén instituted by 
means of a special agreement, and subject to  the 
provisions of paragraphs 2 and 3 of Article 33 of 
the Rriles of Court, the following documents may bc 
presented in the order stated below: 

" A Case submitted by each party within the same 
Iirnit of tirne; 

" A Counter-Case submitted by each party within 
the same Iimit of tirne; 

" A  Reply subrnitted by ench party within the 
same limit of tirne. 

" 2. When proceedings are instituted by lneans of 

an application, and subject to paragraphs 2 and 3 
of Article 33 of the Rules, the documents shall be 
presented in' the order stated below: 

" The Case by the applicant; 
- " The Counter-Case by the respondent; 

" The Reply by the applicant ; 
" The Rejoinder by the respondent." 

The President pointed out that the Co-ordination Com- 
mission's text was almost identical with that of the exist- 
ing Rules; however, in the second line, the words " and 
subject to the provisions of paragraphs 2 and 3 of Arti- 
cle 33 of thc Rules" had been substitutcd for the words: 
" provided that no agreement to the contrary has been 
concluded betwecn the parties ", in order to avoid any 
possible contradiction. 

He added that M. Fromageot had proposed a new arrange- 
ment of the subject-matter of Articles 39 and 40, which 
hc had subdivided, into four articles, those numbered 39 
and 40 corresponding generally to thc two paragraphs 



of the present Article 39. The text proposed by M. 
Fromageot for Article 39 was as follows: 

" When proceedings have been instituted by special 
agreement, the procedure shaII be as foIIows: fading 
an agreement between the parties, each party shall 
submit simultaneously a Case containing a statement 
of the facts and the Iaw which it alleges in support 
of its clairns, and on which it  bases its conclusions. 
This shall be followed 5y the submission in the same 
rnanner of a Counter-Case, and, finally, of a Repiy." 

hl. FRQMAGEOT pointed out that paragraph I of Article 39, 
as proposed by the Co-ordination Commission, repeated 
the words: " by each party within the same limit of time ", 
with reference to each document, as was also done by the 
existing text. As the object of the article was merely to  
lay down that, unless, otherwise provided in the special 
agreement, the documents must be submitted simultaneously, 
he doubted whether the repetition was necessary, and 
whether it could not be replaced by a single formula applying 
to the different steps that had to be taken. 

M. FROMAGEOT pointed out that the existing Rules pro- 
vided, in one and the same Article 39, for two different 
cases: that of a special agreement and that of an application. 
In  his view, those two cases should be dealt with separately 
in two different articles. 

The PRESIDENT thought that it would be rather difficult 
to reconcile M. Fromageot's proposal, which involved a 
rearrangement of the subject-matter of Articles 39 and 40 
of the Rules, with Article 33 as adopted by the Court. 

Al .  ANZILOTTI said that he would have preferred to see 
the Rules altered as little as possible. As, however, the 
Court had chosen an entirely different policy, and was 
recasting.nearly al1 the articles in such a way as to produce 
a new set of Rules, he would, if necessary, vote in favour 
of M. Fromageot's proposai, which he considered reasonable. 

M. FROMACEOT said that he had made two proposals, 
the second of which involved subdividing Article 39 in 
order to deal separately with the order in-which documents 
were to  be filed according as proceedings were instituted 
by special agreement or by application. Nis first proposal 
sought to  replace paragraph I of the existing Rules by a 
new test  designed to show that the documents had to be 
submitted simultaneously. 

M. ANZILOTTI asked if i t  would not suffice to Say: " shall 
submit on the çame date ", inçtead of " within the same 
limit of time ". The word " simuItaneous " appeared t o  
him more rigid than what was intended. 

M. FROMAGEOT thought that the words " shall submit 
on the same date " were open to the same criticism. - As 
regards the expression: " i t h i n  the same limit of time ", 
he did not think it would exclude the idea of successive 
time-limits, and that was the important point. 

The REGISTRAR recalled that in 1922 the different possible 
alternatives had been discussed. I t  was then considered 
that the formuIa which was finaily adopted gave the least 
opening for misunderstandings, having regard to  the fact 
that another article (Article 33) said that the Court fixed 
time-limits by assigning a definite date for the completion 
of the various acts of procedure. On that occasion, the 
expression " simultaneously " had been deliberately rejected. 
According to the Court's practice, a party might submit a 
,document of the written procedure at any time whatever 
before the expiry of the tirne-limit; but in case of what 
was known as simultaneous procedure, the document was 

not distributed until the corresponding document of the 
opposing party had been received. 

The PRESIDENT said that the Court was, indeed, bound 
to ensure that the documents were distributed simulta- 
neously, but it could not ensure the simultaneous reception 
of the documents. 

M. GUERRERO, Vice-President, thought that for greater 
cIarity the article might be worded as follows: 

" When proceedings are instituted by speciaI agree- 
ment, the procedure shall be as follows: a common 
date shaIl be fixed on which each of the parties shall 
submit a Case. . . ." 

For it was the fixing of the date, and not necessarily,the 
submission of the Case, which was common to the two 
parties. 

The PRESIDENT observed that the fixing of the time-limit 
was dealt with in Articles 33 and 33 bis. 

Jonkheer VAN EYSINGA thought that hl. Fromageot had 
not sufficiently taken paragraphs z and 3 of Article 33 
into account in his text. For, according to those two 
paragraphs, account had to  be taken only as far as possible 
of any agreement concluded between the parties. On the 
contrary, M. Fromageot's text Ieft the final decision to the 
parties. 

M. FROMAGEOT said that, if his draft was considered 
too absolute, the difficulty might be overcome by inserting 
the words: " subject to  paragraphs z and 3 of Article 33 ". 

The PRESIDENT observed that what M. Frornageot now 
proposed was to replace the Commission's draft of the 
first paragraph of Article 39 by the following text: 

" When proceedin& have been instituted by special 
agreement, the procedure shall be as follows: failing 
an agreement between the parties, and subject to 
paragraphs z and 3 of Article 33 of the Rules, each 
party shall submit simultaneously a Case containing 
a statement of the facts and the law which it  alleges 
in support of its claims, and on which it bases itç 
conclusions. This shall be followed by the submis- 
sion, in the same manner, of a Counter-Case, and, 
finally, of a Reply." 

He put the above text to the vote. 
The text was rejected by eight votes against four. 
The PRESIDENT then put Article 39, as proposed by the 

Co-ordination Commission, to the vote. The article was 
unanimously adopted. 

r.vr.34.* 
Discussed as Article 39. 

Article 39.  of the Rules. " I. . If -proceedings are 
instituted by means of a special agreement, the following 
documents may, subject to  the provisions of paragraphs 
2 and 3 of Article 33 of the Rules, be presentcd in the 
ordec stated below : 

" A Mernorial submitted by each party witlrin the 
same time-limit ; 

" A Counter-Memorial submitted by each party 
within the same time-Iiniit : 

" A Keply subnlitted by each party within the same 
time-limit. 

" 2. If proceedings are instituted by means of an 
application, the documents shall, subject to  para- 



graphs 2 and 3 of Article 33 of the Rules, be presented 
in the order stated below: 

" The Memorial by the applicant: 
" The Couriter-Mernorial by the respondent ; 
" The Reply by the applicant; 
" The Rcjoinder by the respondent." 

The PRESIDENT recalled that the text submitted for 
this article was the çamc as that of the existing Rules, 
save tha t  the words " .  . . çubject to the provisions of 
paragraphs z and 3 of Article 33 of the RuIes . . ." were 

substituted for: " provided that no agreement to the 
contrary has been concluded between the parties ". 

First and Second Readings arid Final Adoption. 

The article was adopted in first reading on 5.IV.35 as 
Article 42, with one slight purely verbal change in the above 
text of 1.v1.34, the number of the article ~nentioned in para- 
graphs I and z being aIso changed. I t  was adopted in 
second reading on 21.11.36 and finally adopted with no further 
changeLas Article 41, on 11.111.36. 

ARTICLE 42 (Article 40, Paragra$h 1, Nos. I, 2 and 3, and Paragraph 2, Nos. r ,  2, 3 and part o f  4,  old Rules). 

CONTENTS OF THE MEMORIAL AND OF THE COUNTER-MEMORIAL 

Discussed as A~ticZe 40, fiaragvafihs I and 2. 

The PRESIDENT opened the discussion on Article 40, 
as drafted by the Co-ordination Commission: 

" I .  Cascs shall contain a statement of the facts 
on which the claim is based; a statement of law, and a 
statement of the conclusions of the party concerned. 

" 2. Counter-Cases shall contain: the affirmation or 
contestation of the facts stated in the Case; a state- 
ment of additional facts, i f  any; observations con- 
cerning the statement of law in the Case, and a state- 
ment of law -presented on behalf of the party which 
submits the Counter-Case; and the conclusions of the 
latter party. Whcn proceedings havc been instituted by 
special agreement, these conclusions rnay include 
counter-claims in so far as the latter corne within the 
Court's jurisdiction." l 

[Paragraphs 3, 4, 5 and 6 of this draft, which were 
transferred to a separate article immediately following, 
and the discussion relating to these paragraphs, will 
be found under Article 43, pp. 143-145.1 

The PRESIDENT observed that, except for certain addi- 
tions, and the omission of the numbering of the points 
to be included in the Case and Counter-Case, the above . 
text corresponded to Article 40 of the existing Rules. 

M. URRUTIA pointed out that at  the beginning of the 
article the words "of the party concerned" had been 
added. Was this addition, he asked, of any value ? WouId 
not the party concerned invariably be the party that was 
pIeading ? 

The PRESIDENT, after having consulted the members of 
the Court, saw no objection to the omission of these words. 

In  regard to paragraph z, which dealt with Counter- 
Cases, the President pointed out that the Co-ordination 
Commission had proposed to add : " observations concern- 
ing the statement of law in the Case ". Those words were 
intended to fil1 what appeared to be a gap in the existing 
text. 

[Here follows reference to  paragraphs 3 to  6: see p. 143.1 
M. ANZILOTTI said that the only object of the article 

was to  let the agents know what they had to put in their 
Cases and Counter-Cases. From that point of view, he 
preferred the text already in force, as it gave a very clear 
enurneration of the different points of the Case and Counter- 

D 2, A. 3. pp. 99-100 and 104. 
l On zg.v.34, the Court decided to have a separate article dealing 

with Counter-Clairns, and the last sentence of paragraph 2 was 
deleted. See under Article 63, p. 266. 

Case. Moreover, he obçerved that the article could at best 
only serve as an indication: for instance, a statement of the 
law would only be necessary if the issue was a point of law. 
. . . . . . . . . . . . . . . . . . . . . . . . . .  

The PRESIDENT said that, subject to the amendments 
which had bcen approved, Article 40 could be considered 
adopted as a wliole. 

1.~1.34.* 
L)iscz~ssed as Article 40, $aragraphs I artd 2. 

The PRESIDENT turncd next to Article 40, which waç 
as follows: 

" I. A Memorial shall contain: a çtatement of the 
-facts on which tlie daim is based, a statement of Iaw 
and the submissions. 

" 2 .  A Counter-Memorial shall contain: the admis- 
sion or denial of the facts stated in the MemoriaI, a 
statement of additional facts,. if any, observations 
concerning the statement of law in the Memorial, a 
statement of law presented on behalf of the party filing 
the Counter-hlemorial, and the submissions of this 
party." 

[Paragraphç 3, 4 and 5 ,  and the discussion relating to 
them will be fou~id under Article 43, p. 145.1 

The PRFSIDENT observed that paragraphs 1, 2 (and 3) 
were submitted to the Co-ordination Commission in  t he  
form in which they had been adopted by the Court. From 
the point of view of drafting, however, he observed that 
the first paragraph ended with the words: " and the sub- 
missions ", whereas the second paragraph ended with the 
words: " and the submissions of this party I'. Was it neces- 
sary to  make this distinction, and couId not the words " of 
this party " be deleted in paragraph 2 ? 

M. FROMAGEOT agreed. He also proposed, in the pre- 
ceding phrase, to  substitute: " a statement of law in 
answer thereto ", for: " . . . a statement of law presented 
on behalf of.the party filing the Counter-Memorial ". 

The PRESIDENT was afraid that the words " en réponse " 
(in answer thereto) would not indicate sufficiently clearly 
that what was meant was the statement of law submitted 
by the party setting out its own point of view. 

M. ANZIL~TTI suggested: " ainsi que son exposé de droit 
et ses conclusions " (its statement of law and its submissions). 

M. ADATCI thought it  would suffice to  delete the words 
" of this party " in the second paragraph of the Co-ordi- 
nation Commission'î text. 
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The PRESIDEKT took a vote on the question whether number 43 and with the following two paragraphs only 
the words: " of this party ", at the end of paragraph 2 (the remainder of the article having become Article 44) l : 
of Article 40, should be deleted or retained; eight votes 
were recorded in favour of deletion and four of rctention. " I. A MemoriaI shall contain: a statement of thc 

These words were accordingly deleted. facts on which the claim is based, a statement of law, 
and the submissions. 

The PRESIDENT took a vote on M. Fromageot's pro- " 2 .  A Counter-Mernorial shall contairi: tlic admis- 
posa1 that the words " a statement of Iaw presented on sion or denial of the facts stated in the Mernorial; 
behalf of the party filing the Counter-Memorial " in 'para- additional facts, if any; observations concerning the 
graph 2 should be replaced by: " a statement of law in statement of law in the Mernorial; a statement of law answer thereto ". in answer thereto, and the submissions." 

The proposa1 was adopted by seven votes to  five. 
The PRESIDENT noted that there were no further obser- 

vations in regard to paragraph 2 of Article 40. Second Reading and Final Adoption. 

The PRESIDENT declared Article 40 adoptcd, as thus The articlc was adopted unchanged in second rcading 
amended. on 21.11.36 and was finally adofited with a slight correction 

First Reading. in thc English tcxt (" . . . any additional facts, if 
necessary . . . ", instead of " additional facts, if any ") 

On 5 . IV.35 ,  the article was adopted in first reading with the and with the number 42, on 11.111.36. 

ARTICLE 43 (Article 40, Pavagraph I ,  No. 4, and Paragraph 2, No. 5, and AvticEe 37, Parugraphs 4 and 5, old Rules, 
with d- New Paragraflh). 

Discussed as Article 37, Paragraph 5 (oh? Rules). 

The PRESIDENT invited the Court to consider the next 
paragraph: 

" In the case of voluminous documents, the Court, 
or the President if the Court is not sitting, may sanc- 
tion the submission of translations of portions of 
documents only." 

The Co-ordination commission proposed the deIetion 
of the words " a t  the request of the party concerned ", 
which appeared in the existing text, but which, having 
regard to the word " sanction ", seemed superfluous. 

M. FROJ.IAGEOT asked which party was meant by the 
" party concerned ". 
' Jonkheer VAN EYSINCA thought i t  meant the party 

which would have to  make the translation. 

M. ANZILOTTI pointed out that the documents in ques- 
tion were documents submitted by the party on its own 
responsibility. It was for the party' to decide whether 
it must present the documents in extenso or whether it 
might only present a portion, subject to the right of the 
Court and the other party to cal1 for the whole. The Court 
must abstain from any interference in matters concerning 
the parties' in terests. 

The REGISTRAR thought that the case contemplated 
by the article was as follows: a party wished to produce 
an extract from a more voluminous document. From the 
point of view of the Court, however, it was prcferable that 
the party shonld submit the whole document, though it  
need only furnish a translation of those extracts which it  
thought relevant. If the rule criticised by hl. Anzilotti 
did not exist, the party would only present these extracts; 

' 

this would prevent the Court from ascertaining whether 
they required supplementing. 

The PRESIDENT observed that this paragraph presup- 

* D 2, A. 3, pp. 83-84. 
l Paragraph 5 of old Article 37-subsequentiy transferred t o  

Article 43. 

posed that a complete text had been presented in the 
originaI Ianguage. The parag;aph dealt only with trans- 
lations. 

M. FROA~ACEOT thought that in reality the important 
point was not the request of the party concerned, but 
whether the other party objected. 

The PRESIDENT pointed out that the text which was 
being criticised was really that of the existing Rules. 

M. ANZILOTTI quite appreciated this. What he took 
exception to was the actual principle embodied in that 
text. He wuuld therefore bc very much inclined tu delete 
the paragraph, for he feared that any interference by the 
Court might involve serious consequences. 

M. GUERRERO, Vice-President, wished on the contrary 
to maintain it. The Coiirt had alrcady adopted a para- 
graph imposing on a partgr using a language other than 
the officia1 languages an obligation to suhmit a transla- 
tion of its documents of procedure. AccordingIy, it seemed 
necessary to make an exception enabling the Court to  
sanction the translation of portions of documents only, 
bccause otherwise parties would regard themselves as 
bound to present coÏnplete translations of documents, and 
this would often be an unnecessariIy onerous task. 

hl. WANG would also prefer the retention of the para- 
graph in question. He thought that it was the word 
" sanction " which gave rise to M. Anzilotti's scruples. 
They might bc removed by the adoption of a wording 
something like this: 

" Translations of portioris of documents' only rnay 
be submitted by the parties subject to any subsc- 
quent dccision of the Court." 

This wording would leave the initiative and respon- 
sibility with the party, as M. AnziIotti wished. 

M. GUERRERO, Vice-Prcsident, was of the sarne opinion; 
he emphaçiçed the importance of the principle t hat, 
in case of opposition by the other party, the Court might 
adopt a decision contrary to that which it kiad adoptcd 
in the first instance. 

See underArticle43, pp. 145-146,remarks.by Jonkheer van Eysinga. 



The PRESIDENT proposed to rcfer the paragraph back 
to the Co-ordination Commission, which would be asked 
to prepare a new text based on M. Wang's suggestion. 

This was agreed to. 

Discz~ssed as Article 40, Paragra@hs 3-6 (draft) .  

The PRESIDENT opened the discussion on Article 40, as 
drafted by the Co-ordination Commission: 

[Paragraphs I and 2 of this draft, which became 
Article 43 of the draft adopted in first reading and 
Article 42 of the final text, and the discussion relating 
to these paragraphs will be found under Article 42, 
P 141.1 

" 3. A copy of every document cited in a Case or 
a Counter-Case, or adduced in support of the argu- 
ments set forth in the documents constituting the 
written proceedings, must be attached to the Case or 
Counter-Case in question; a list of such documents 
shall be given aftër the conclusions. 

" 4. Should any of thcse documents be very bulky, 
only the relevant extracts need be repraduced, but in 
such a case a copy of the cornplete document must, 
if possibIe, be communicated to  the Registrar for the 
use of the Court and of the other party, unless the 
said document has been published, or is generally 
available. 

" ' 5 .  Any document filed as an annex which is in 
a language other than French or English, must be 
accompanied by a translation into one of the official 
languages of the Court. 

" 6. Paragraphs 3, 4 and 5 of the present article 
shall also apply to  al1 the other documents constituting 
the written broceedings." 

The PRE~IDENT observed that, except for certain addi- 
tions, and the omission of the numbering of the points to 
be included in the Case and Caunter-Case, the above text 
corresponded 'to Article 40 of the existing Rules. 

[I-iere follows a reference to  paragraphs I and 2, see 
P. 141.3 

Paragraph 3 was also an amplification of the present 
provisions. The Co-ordination Commission had proposed 
a new paragraph 4, which was in conformity with the 
existing practice. Experience had shown the need for the 
proposed paragraph 5 ,  which was also new. Finally, 
paragraph 6 of the draft text filled a gap in the existing 
Rules. 

M. ANZILOTTI said that the only object of the article 
was to let the agents know what they had to put in their 
Cases and Counter-Cases. From that point of view, he 
preferred the text already in force, as i t  gave a very clear 
enumeration of the different points of the Case and Counter- 
Case. Moreover, he observed that the article could at best 
serve only as an indication: for instance, a statement of 
the law would be necessary only i f  the issue was a point 
of law. 

M. Anzilotti, referring to paragraph 3, admitted that 
if a document was. relied on it must be submitted; but 
he questioned whether, if a document was merely cited, it 
was always necessary to require it to be filed. 

The PRESIDENT, after consulting the members of the 
Co-ordination Commission, said that the latter saw no 
objection to  saying " relied on " instead of " cited ". 

* D -2, A. 3, PP. 99-104. 

The President said that, in those circilrnstances, the text 
liad better run as follows: 

" A copy of every document adduced in a Case or 
Countcr-Case in support - of the arguments.. .." 

Baron KOLIN-JAEQUEMYNS feared that that might be 
going too far. Suppose that one party adduced " the 
well-kno~vn provisions " of a given treaty without actually 
.citing them, need the whoIe text really be produced ? 

The PRESIDENT thought al1 that was necessary was to ' 
make it clear in the Rules that, if frequent reference was 
made in a Case to a given article, for instance, of the 
Treaty of Versailles, it was desirable that the article should 
be given in the actual text of the Case. 

Jonkheer VAN EYSINGA pointed out that the proposed 
wording was designed to remedy a situation which had 
often caused difficulties to  the Court. The aim was there- 
fore an excellent one, and the only question was whether 
other terms might, with advantage, be used in place of 
tliose proposed. , 

M. A ~ z r ~ o r r ~  understood that Baron Rolin-Jaequernyns' 
idea was that the party which referred to a document 
should bear the sole responsibility for producing or not 
producing the text-except in the case of an international 
treaty, of which the Court must, of course, be deemed to 
be cognisant. 

M. URRUTIA asked whether, in practice, the Court had 
not always called for copies of documents adduced or cited 
in a Case, i f  they were not already attached thereto. 

The PRESIDENT admitted that this had been the practice, 
but thought it better that the document should be attached 
to the Case from the outset. 

M. URRUTIA feared that this requirement might result 
in the submission of very volurninous Cases. 

The PRESIDENT thought that, even if it made the Cases 
morc bulky, i t  was better that the documents in support 
should be attached t o  the Case. 

M. FROMAGEOT drew a distinction between documents 
in support (pièces justificatives) and texts that were cited. 
I t  was reasonable to expect that al1 documents in support 
and aIso texts actually cited should be attached to the 
Case; but one would not expect the whole of a legal code, 
a treaty, or a legal treatise, to be so attached. He feared 
that the word " documents " might be held to include the 
latter also. He thought that the word " text " would be 
sufficiently restrictive. 

M. GUERRERO, Vice-President, supported this proposal. 
What was essential for the members of the Court was to 
have before them the evidence submitted by the parties. 
The citing of other texts rnight be of assistance, but it was 
not necessary to enable the Court to give its decision. 

The PRESIDENT undergood the term " evidence " to 
mean " documents in support ". 

The PRESIDENT read the following draft, which might 
be substituted for paragraph 3 of the Co-ordination Com- 
mission's text : 

" A copy. of every document in support of the 
arguments set forth in a Case or a Counter-Case must 
be attached to the Case or Counter-Case in question. 
A list of these documents shall be given after the 
conclusions. " 

The above text, lie said, expressed M. Urrutia's suggestion. 
Baron ROLIX-JAEQUEMYNS was quite prepared to accept 
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M. Urrutia's text, provided that, if i t  were adopted, i t  
would not become impossible to add any additional words 
,-e.g. to regulate the submission of documents or texts 
other than documents in support. 

The PRESIDENT said that Baron Roiin- Jaequernyns would 
be perfectly free to submit an amendment on that point 
later on. 

The PRESIDENT then put M. Urrutia's proposa1 to the 
vote, and it  was unanimously adopted. 

Baron ROLIN-JAEQUEMYNS suggested that a clause might 
be added empowering the Court to  ask the parties for 
copies of any documents cited or adduced in the Case or 
Counter-Case. 

The PRESIDENT drew attention t o  Article 49 of the 
Statute, according to which: " The Court may, even before 
the hearing begins, cal1 upon the agents to  produce any 
documents . . .". 

Baron ROLIN-JAEQUEMYNS thought that, to avoid ,con- 
fusion, it would be wise to make a reference to Article qg 
of the Statute in the text under discussion, merely for the 
guidance of the agents. They might Say, for instance: 

" In addition to the above-mentioned copies of the 
documents adduced, a party may attach t o  its Case 
copies of any documents adduced or cited in the 
said Case." 

Jonkheer VAN EYSINGA feared that a distinction between 
certain documents of which copies " must " be attached to 
the documents constituting the written procedure, and 
other documents of which copies " may " be attached thereto, 
might be in conflict with Article 43, paragraph 2 ,  of the 
Statute. 

hl. ANZILOTTI thought that what they were really try- 
ing to do was to make a recommqndation to the agents. 
He himself was not in favour of putting recommendations 
in the Rules. If, however, they wished to do so, it would 
be better to do it clearly. They might, for instance, add 
a sentence in the following terms:, " I t  is recommended 
that copies . . . should he attached to the Mernorial . . .", 
etc. 

The PRESIDENT considered that the text already adopted 
by the Court waç adeqiiate. He read a new wording, 
drafted by M. Fromageot: 

" Copies of d l ,  documents in support of the argu- 
ments set forth in the Case, or Counter-Case. shall 
be attached thereto: a list of such documents shall be 
given after the conclusions." 

The President thought he might consider paragraph 3 
of Article 40, thus amended, as adopted. 

(This waç agreed to.) 
The PRESIDENT asked the Court to  discusç paragraph 4 

of the same article. 
M. ANZILOTTI thought it  undesirable for the. Court to 

assume the respansibility of authorising the partial sub- 
mission oi documents; that responsibility should always 
be borne by the party concerned. The latter was free 
to  argue that the extract which i t  had given was relevant, 
but it was not for the Court to  Say so. He suggested 
providing that, if, owing to the bulk of one of the documents, 
an extract thereof was submitted, the whole document 
must be communicated to the Registrar. 

The PRESIDENT proyosed the foiiowing text to give effect  
t o  M. Anzilotti's suggestion : 

extracts only thereof are attached, a complete copy 
of the document must if possible be communicated 
to  the Kegistrar for the use of the other party, unless 
the document has been published and is generally 
available." 

Baron ROLIN-JAEQUEMYNS thought it most necessary 
to provide for the possibility of the original document 
being submitted, in which case a copy of it wouid no longer 
be required. He therefore moved ta insert, in the proposed 
text, the words: " . . . a copy, in the absence of the docu- 
ment itself ". 

The PRESIDENT understood that paragraph q of Arti- 
cle 40 would, in that case, run as folIows: 

" If, owing to the bulk of any of these documents, 
portions of them only are attached, the cornplete 
document, or a complete copy thereof, shall, if possible, 
be communicated_to the Registrar.. . ." 

The Co-ordination Commission wouId give any finishing 
touches to  the wording of the paragraph. 

M. FROMAGEOT thought that, if paragraph 4 were adopted 
in that form, something would be needed to link it to 
paragraph 3, which prescribed that full' texts of the docu- 
ments were to  be attached; and the word " however " 
should be added to ernphasise the restriction to the general 
ru1e effected by paragraph 4. 

The PRESIDENT declared that paragraphs 3 and 4 were 
adopted in the above form, subject to drafting improvements. 

Paragraph 5. 
M. ANZILOTTI asked the President for an assurance that 

this paragraph did not prejudge the question whether, 
in the eyes of the Court, the original text of a document 
was the text ïn the language in which it  was submitted, 
or the translation of i t  into an officia1 language. 

The PRESIDENT gave the required assurance. 

M. GUERRERO, Vice-President, asked if this clause did 
not duplicate the provisions of Article 37,l paragraph 3, 
already adopted by the Court. 

The PRESIDENT thought that the two articles had dif- 
ferent cases in view; Article 37 provided for the case of a 
language other than French or English being used for the 
whole proceedings. 

M. GUERRERO, Vice-President, recalled that Article 37 
provided equally for the presentation of bulky documents. 

The REG~STRAR pointed out that, in Article 37, the 
first four paragraphs were concerned only with documents 
actually forming part of the written procedure; whereas the 
fifth paragraph dealt with documents in support. This 
fifth paragraph might therefore be transposed and combined 
with the fifth paragraph of Article 40. 

M. GUERRERO, Vice-President, thought i t  would be weIl 
to refer the text back to the Co-ordination Commission, 
in order that the latter might make sure that there was 
no overlapping. 

M. FROMAGEOT wished to replace the words: " every 
document included arnang the annexes . . .", by " produced 
to the Court ". For a document might be produced to the 
Court without being included in the annexes. Accordingly. 
it should be stated in the Rules that whenever a document 
was submitted to  the Court, whéther in the annexes or at 
the hearing, or at anv other tirne, such document miist 
be produced in one of the two officia1 larguaies. 

" If, owing to the bulk of one of these documents, l Article 37 old Rules = Article 39 of the Rules of 11 .i11.36. 
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The PRESIDENT considered. that this observation could 
be met by means of an addition to Article 44 bis (Article 48 
of the Rules of 11.111.36). 

He declared that paragraph 5 of Article 40 was adopted, 
subject to its reference to the Co-ordination Commission, 
which was to consider its wording and that of paragraph 5 
of Article 37 with a view to avoiding any overlapping. 

Paragru#h 6 .  
M. A ~ z i t o r r r  raised the question whether, as a result 

of the changes made in the wording, there was not some 
inconsistency betwee~i paragraph 3 of Article 40 and the 
rule embodied in Article 35 (Article 32 of the Rules of 
ri.rrr.36) with regard to applications. 

Jonkheer VAN EYSINGA. did not think that, according 
to the Statute, Article 43 of which was the decisive pro- 
vision, the application was a document of the written 
proceedings. 

M. ANZILOTTI thought that, notwitlistanding that arti- 
cle, it was difficult to regard the application otherwise 
than as an act of the procedure. 

M. GUERRERO, Vice-President, observed that the first 
order fixing the time-limits was also one of the documents 
of the written proceedings. 

The REGISTRAR pointed out that the Court had adopted 
Articles 34 (Article 40 of the Rules of 11.111.36) and 35, 
which were based on the idea that the Case was the first 
document of the written proceedings. 

M. ANZILOTTI simply wished to avoid any possible1 
inconsistency. He therefore asked the Registrar to read 
the relevant provision. 

The REGISTRAR read paragraph 2 of Article 35 as drafted 
by the Co-ordination Commission on the basis of the decisions 
of the C0urt.l 

As M. ANZILOZTI did not press the point, the PRESIDENT 
said that, subject to the amendments which had been 
approved, Article 40 could be considered adopted as a whole. 

Discussed as Article 40, Paragraphs 3-5 (draft) : 
cf. also Article 37, Paragvafih 5 (old Rules). 

The PRESIDENT turned next to Article 40, which was 
as follows : 

paragraphs I and z ,  and the discussion relating to 
them, will be found under Article 42, pp. 141-142.1 

" 3. A copy of every document adduced in a 
Memorial or Counter-Mernorial in support of the 
arguments set forth therein must be attached to thc 
Mernorial or Counter-Mernorial in question; a list 
of such docun~ents shall be given after the submis- 
sions. If, owing to one of these documents being 
of considerable length, only extracts from it are at- 
tached, the document itself, or a complete' copy of it, 
must if possible be communicated to the Registrar 
for the use of the Court and of the other party, unless 
the document had been published and is of a public 
character. 

" 4. Any document filed as an annex wliich is in 
a langage other than French or English must be 
accompanied by a translation into one of the offi- 
cial languages of the Court. Nevertheless, in the 

* D 2, A. 3, pp. 151-152. a 

l See no!e 3 ,  p. 96 (meeting of 31.v.34). 

case of lengt hy documents, translations of extracts 
may be submitted, subject to any subsequent deci- 
sion by the Court, or, if it is not sitting, by the Pre- 
sident. 

" 5.  Paragraphs 3, 4 and 5 of the present article 
shall also apply to al1 the othcr documents of the 
written proceedings." 

The PRESIDENT obçerved that pragraphs (1, z and) 3 
were submitted to the Co-ordination Commission in the 
form in which they had been adopted by the Court. 

[Here follows a reference to paragraphs I and 2 ,  see 
P. 141.1 

The PRESIDENT noted that there were no further obser- 
vations in regard to paragraphs (z), 4 and 5 of Article 40. 

Baron ROLIN-JAEQUEMYNS observed that, in No. 5 of 
Article 40, reference was made to " paragraphs 3, 4 and 5 
of the present article . . .". Undoubtedly it should be 
paragraphs 3 and 4. - 

The PRESIDENT agreed and declared Article 40 adopted, 
as thus arnended. 

Discussed as Article qq (Paragrafihs 3 , 4  and 5 of old 
Article 40). l 

Adopted in first reading with the following text: 

" I. A copy of every document in support of the 
arguments set forth therein must be attached to the 
Memorial or Counter-Memorial in question; a Iist of 
such documents shall be given after the submissions. 
If, on account of the length of a document, extracts 
only are attached, the document itself or a complete 
copy of it, must, if possible, and unless the document 
has been published and is'of a public character, be 
communicated to the Registrar for the use of the Court 
and of the other party. 

" 2. Any document filed as an annex which is in a 
language other than French or EngIish must be accom- 
panied by a translation into one of the officiai languages 
of the Court. Nevertheless, in the case of lengthy 
documents, translations of extracts may be submitted, 
but subject to any subsequent decision by the Court or, 
if it is not sitting, by the President. 

" 3. Paragigraplis I and z of the present article shall 
appIy also to afi other documents o f  the written pro- 
ceedings." 

Disczkssed as Article qq. - Second Reading. 

Parugraph I .  

Paragraph I was adopted. 

Paragraph 2. 

Jonkheer VAN EYSINGA observed, in rega~d to this 
paragraph; that in rnany of the articles it was possible 
to trace the different stages of the work of revision. But 
in some cases there was a gap, because the Drafting 
Cornmittee had not submitted a written report at the end 
of the first reading, giving the reasons for the changes it 
had made.2 For instance, it was impossible, in the case 

* D 2, A. 3, pp. 609-611. 
See remarks of Jonkheer van Eysinga at the meeting of 21.11.36, 

below. 
Cf. D 2, A. 3, pp. 929 et sqq. 
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of the present article, to perceive why the subject-matter 
of the old Article 40 had been divided between two new 
Articles, 43 and 44. 

Seeing that i t  was of importance, for the future, to  be 
able to trace the reasons for any changes made, and to. 
follow the evolution of the texts through the different 
stages of revision, it seemed desirable that the Drafting 
Committee, which would be formed at the end of the 
second reading, should submit as detailed a report as 
possible upon its wbrk. 

The PRESIDENT thought it would be easy to  meet 
Jonkheer van Eysinga's wish, I t  would suffice if the 
Drafting Committee that would be appointed to give final 
form to the text resulting from the second reading made a 
detailed verbal report on the texts which it submitted. 

Jonkheer VAN EYSINGA admitted'the advantages of the 
method which the President had just proposed, but he 
asked that, in connection with the text resulting from the 
first reading of the Rules in 1935, 2 note should be inserted 
in the Preface of the volume of minutes explaining to the 
reader why there were certain unavoidable gaps in the 
history of the texts adopted. 

He further drew attention to  the words in the second 
sentence of paragraph z of Article 44: " Nevertheless, in . 
the case of iengthy documents, translations of extracts rnay 
be submitted, but subject to any subsequent decision by 
the Court, or, if it is not sitting, by the President." 

Those words might raise a question which it would 
be difficult to  decide. I t  would therefore be better, in 
place of the ivords " or, if it is not sitting, by the 
President ", to  say: " or, during the judicial vacations, by 
the President ". 

Baron ROLIN-JAEQUEMYXS proposed simply to  Say: 
" subject to  any subsequent decision of the Court ", for 
i t  would be better that tlie President should not have to 
intervene in so delicate a matter. ' 

The PRESIDENT said- he believed that Baron RoIin- 
Jaequemyns' amendment related only to  the paragraph 
now under discussion, and not to  the question of principle 
implied by the words " if it is not sitting ". 

M. GUERRERO, Vice-President, would prefcr, for his part, 
that the text should read: " subject to any subsequent 
decision by the President or the Court ". Two cases 
might indeed arise; either the decision would be taken as 
soon as the documents had been filed-and in that case. 

had been proposed in connection with other artic1es.l I t  
had been recognised that it would be difficult to entrust 
the same functio~i to two distinct authorities. 

The PRESIDENT noted that the Vice-President's proposa1 
was to replace al1 the words after " any subsequent decision " 
by the words: '! by the President or by the Court ". 

He asked the Court to vote on the Vice-President's 
propmal, viz. : 

" 1s the Court in favour of substituting the words 
' by the President or by the Court ' for al1 the words 
after ' subsequent decision ' ? " 

By eight votes against two, the Court rejected thisproposal. 

The PRESIDENT asked the Court to  vote on the following 
question, proposed by Baron Rolin-Jaequemyns: 

. " Is the Court in favour of omitting the words ' or, 
if 'it is not sitting, by the President ' ? " 

By eight votes against two, the Court answered tlie 
question in the negative. 

The PRESIDENT asked the Court to vote on Jonkheer 
van Eysinga's proposa1 : 

" Does the Court decide to substitute the words 
' or, during the judicial vacations, by the President ' 
for the words ' or, if it is not sitting, by the Pre- 
sident ' ? " 

By seven votes against two, with one abstention, the 
Court rejected this proposal. 

, As no other observation was offered, the PRESIDENT 
noted that paragraph. z was adopted without amendment. 

The PRESIDENT mentioned that the Registrar had sug- 
gested substituting the words " to the other " for the 
words " to  a11 other ". 

The REGISTRAR explained that the first paragraph made 
mention of the Memorial and the Counter-Memorial, and 
that the third paragraph had been inserted with the sole 
object of taking into account also the ,Reply and the 
Rejoinder. , 

The PRESIDENT noted that this suggestion was not 
opposed, and declared that, paragraph 3 being adopted 
as thus amended, Article 44 as a whole was accordingly 
adopted in second reading. 

it rnight be taken by the President-or it would be taken 
later on by the Court, when the latter was assembled, at Final Adoption. 
anY tirne during the proceedings. It rnust therefOre be The article was finally adopted on 11.111.36 as number 43, 
possible for the decision to be taken either by the President with a minor verbal change in the ~ ~ ~ l i ~ h  text of para-. 
or by the Court. graph 2: ". . . subject, however, to  . . .", instead of " but 

Jonkheer VAN EYSINGA observed that a simiIar formula subject to ". 

ARTICLE 44 (Arlicle p, old R U L ~ S ) .  

zg.v.34.* international organisations admitted to participate in 
Discussed as Article 42. certain proceedings. 

Article qa. -- " 1. The Registrar shall fonvard %copies " 2 .  The Court, or the President, if the Court is 
of ali the documents in the case, as he receives not sitting, may, after tiearing the parties, order the 
them, to each of the members of the Court, and Registrar to hold the documents in a particular case 
to the parties or Governments'concerned, as also to submitted for the Court's judgment at the disposai 

D 2. A. 3, pp, 119-IZO. See pp. 152 and 157-158. 



of the Government of any State which is entitled to  
appear before the Court. 

" 3. In the same way, the Court, or the President, 
may, with the consent of the parties, authorise the 
documents of the written proceedings in regard to a 
particular case submitted for the Court's judgment 
to be made accessible to the public before the ter- 
mination of the case. " 

The PRESIDENT said that the words: " as also to  interna- 
tional organisations admitted to participate in certain pro- 
ceedings ", which were an addition to the existing text 
of Article 42 of the Rules, wouId have to be omitted. 

M. GUERRERO, Vice-President, thought that, if these 
words were ornitted, it would be better to retain the existing 
Article 42. 

The PRESIDENT pointed out that thcre was another 
change: the Co-ordination Commission proposed to Say 
" judges " instead of " members of the Court "; for it was 
necessary to  include judges ad hoc. 

M. URRUTIA pointed out that there was another alter- 
ation; the existing Article 42 said: " a copy or copies 
of al1 documents ", whereas the Drafting Committce pro- 
posed: " copies of al1 documents ". He preferred the latter 
text. 

The REGISTRAR explained the reason for the wording 
of the present tcxt: it was true that each judge received 
one copy, but it was also true that the parties received 
a t  least seven copies. 

M. ANZILOTTI said he preferred the present text. Speak- 
ing' generally, he wondered if i t  would not be possible 
to retain the whole of the existing -4rticle 42. 

The PRESIDENT asked M. Anzilotti if he saw any objec- 
tion to  putting the word " judges " in place of the words 
" mernbers of the Court ". 

M. ANZILOTTI answered in the negative. 

The PRESIDENT observed that what M. Anzilotti was 
asking was that the text proposed by the Co-ordination 
Commission for Article 42, paragraph I, should be repIaced 
by the text of the existing rule, subject, however, to the 
word " judges " being used instead of " members of the 
Court ", and subject to  some change in the wording: " one 
or more copies ". 

This proposal was put to  the vote, and was adopted 
by ten votes against one, with one abstention. 

The PRESIDENT invited the Court to discuss paragraph z 
of Article 42. The Co-ordination Commission had proposed 
a slight alteration of substance in the existing text. The 
effect was to extend the application of the article to docu- 
ments of the written proceedings other than Cases and 
Counter-Cases. That extension was in accordance with thé 
Court's practice. The President added that there was a 
relation between this paragraph and the right of interven- 
tion. 

Finally, he observed that the words " submitted for the 
Court's judgment " would have to be omitted. 

The President having invited the Court to  express its 
opinion on the Co-ordination Commission's text, declared 
that paragraph 2 of Article 42 was unanimously adopted. 

The PRESIDENT then went on to paragraph 3, and said 
it would be necessary to omit .the words: " submitted for 
the Court's judgment ". 

As there was no opposition to  this clause, he declared 
the third paragraph of Article 42 to be adopted. 

A ~ t i c l e  gz of the Rules. " I. The Registrar shall 
forward copies of al1 the documents in the case, as he 
receives thëm, to the judges and to the parties. . " 2. The Court, or the President, if the Court is 
not sit ting, rnay, after hearing the parties, order the 
Registrar to hold the documents of the written pro- 
ceedings in a particular case a t  the disposa1 of the 
Government of any State which is entitled to  appear 
before the Court. 

" 3. In the same way, the Court, or the President, 
may, with the consent of the parties, authorise the 
documents of the written proceedings in regard to 
a particular casé to be made accessible to  the public 
before the termination of the case." 

The PRESIDENT observed that, there being no objec- 
tion to the text submitted to the Court, that text was 
adopted. 

5.1i7.35. 
Adopted in Fin2 Reading as Article 45, 

There being no observations, the article was adopted 
in first reading with the following tcxt : 

" I. The Registrar shall forward to the judges and 
to the parties-copies of al1 the documents in the case, 
as and when he receives them. 

" 2 .  The Court, or the President if the Court is not 
sitting, may, after hearing the parties, order the 
Registrar to  hold the documents of the written proceed- 
ings in a particular case at the disposa1 of the Govern- 
"ment of any.State which is entitled to appear before 
the Court. 

" 3. In the same way, the Court, or the President 
may, with the consent of the parties, authorise the 
documents of the written proceedings in regard to a 
particular case to be made accessible to  the pliblic before 
the termination of the case." 

21.11.36.* 

Disczkssed in Second Reading as Article 45. 

As no observations were offered, the PRESIDENT declared 
paragraph r adopted. 

Paragraph 2. 

Jonkheer VAN EYSINGA proposed to substitute the words 
" during the judicial vacations " for " if the Court is not 
sitting ". This provision referred to measurcs which might 
be of some political importance. 

In reply to  a question by the President as to the practice 
followed in the case envisaged by this article, the REGIÇTRAR 
pointed out that the text provided for the case of a Govern- 
ment which was contemplating intervention, and .which 
submitted a request to the Court for the Mernorial to  be 
communicated t o  it. This request was conveyed to the 
part.ies, who expressed their opinions in writing, and when 
the Court was in possession of their replies, it took its 
decision. The procedure was therefore entirely a written 
one. In practice, a request of this sort had never been the 
subject of oral debate.l 

The PRESIDENT considered that, in these circumstances, 

* D 2, A.  3, pp 611-613. 
l See, for instance, C 67, p. 4089. 
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the text needed amendment, for the word " hearing " rnight 
lead to  rnisunderstandings. 

M. GUERRERO, Vice-President, thought that, to  meet the 
President's wish, it wouId suffice to  substitute the word 
" consulting " for " hearing ". 

M. NAGAOKA asked if  the text intentionally spoke of " any 
State which is entitled to appear before the Court ", without 
any mention of the Members of the League of Nations. 

The REGISTRAR çaid that, as a fact, therc &as a cer- 
tain lack of consistency in the terminology of the Rules, 
which in most cases used the phrase " States or Mem- 
bers of- the League of Nations ", or sirnilar expressions. 
In regard to the clause under discussion, which dated 
from 1922, it was no doubt worded in that way because 
it dealt with interventions, and because Articles 62 and 
63 of the Statute referred, in that connection, only to 
States entitled to  appear before the Court. The Court, 
when adopting its Rules, probably did not feel justified 
in giving a generic interpretation in them of the term 
" State" as used in Articles 62 and 63 of the Statute, 
and thought that i t  would be wiser to leave any such 
interpretation to  the future, when it could be effected with 
regard to specific cases. 

M. NAGAOKA feared that the field of application of the 
clause ' would be entirely different if the Court did not 
add the words " hlembers of the League of Nations ". 
The text might give the impression that there were some 
States among the Members of the League of Nations to 
which paragraph 2 of ~ r t i c l e  45 did not apply. M. Nagaoka 
thought that there was a gap here which it  would be better 
to  fiII. 

M. NEGULESCO was of the same opinion; he drew the 
Court's attention to Article 66 of the revised Statute, 
which laid down: 

" The Registrar shall forthwith give notice of the 
request for an advisory opinion to the Mernbers of 
the League of Nations, through the Secretary-General 
of the League, and to any States entitled to appear 
before the Court." 

The PRESIDENT did not believe that this clause, wIiich 
had been in force since the foundation of the Court, had 
ever given rise to  difficulties. 

The PRESIDENT asked the Court to  vote on Jonkheer 
van Eysinga's proposa1 to substitute the words " during 
the judicial vacations " for " if the Court is not sitting " 
in paragraph 2. 

I3y seven votes against two, with one abstention, the 
Court rejected this amendment. 

The PRESIDENT proposed to insert the word " consult- 
ing " in place of " hearing " and the words " decide that 
. . . should " in place of " order . . . to  ". 
' 

M. FROMAGEOT asked the President to  put the proposa1 
to insert the word " consulting " to the vote first. 

By nine votes against one, the Court decided to insert 
" consulting " in place of " hearing ". 

Baron ROLIN-JAEQUEMYNS said that he had voted 
against the proposa1 because, in his view, it was not a 
case of consulting the parties. The latter were heard, but 
they were not consulted by the President or the Court. 

After 'an exchange of views between the President, 
M. Fromageot, Baron Rolin-Jaequemyns and M. Urrutia, 
the PRESIDENT noted that his proposal to  substitute the 

words " decide that . . . should" for the words " order 
. . . to " was not opposed. The text would accordingly 
run as follows: " The Court . . . may, after consulting the 
parties, decide that the Registrar should hold . . .". 

This was agreed to. 
As no other observation was offered, the President 

declared that paragraph 2 was adopted. 

Count ROSTWOROWSKI pointed out that the customary 
formula: " the Court, or the President if the Court is not 
sitting ", did not occur in this paragraph. Were the words 
" de même " (" In the same way ") used in place of that 
formula, or did they mean " In the same case " or " In the 
same circumstances " ? 

M. FROMAGEOT proposed, having regard to  the English 
text of the existing article, to use the phrase " dans les 
w t m e s  conditions " (" In the sarne way "1. 

Count R o s ~ w o ~ o w s ~ r  said he woiild prefer to repeat 
in paragraph 3 the formula used in paragraph z :  " The 
Court, or the President if the Court is not sitting . , .", 
which he thought was clearer. 

Jonkheer VAN EYSINGA observed that the third paragraph 
spoke of the consent of the parties, whereas the second 
paragraph spoke only of consulting the parties. What, he 
asked, was the reason for this difference of language ? 

M. A N Z I L O ~  said it  was due to the difference between 
the cases. In the first case, there was a possibility of 
interveningi.e., exercising a right. In  the second case, 
it was purely a question of expediency. The documents 
would in any case be published eventually. If it  was 
thought desirable to make them public immediately, it 
was natural to ask the parties for their consent. 

Jonkheer VAN EYSINGA considered that, in view of the 
distinction that M. Anzilotti had pointed out; i t  would be 
better not to use the phrase "dans les nzimes condilions " 
(" In the same way "), but to use the clearer formula 
proposed by Connt Rostworowski: " if the Court is not 
sitting . . .", whatever might be the objection attaching, 
in general, to that expression. 

The PRESIDENT asked the Court if it decided to replace 
the words " In the same way, the Court or the President 
rnay . . ." in the first line of the third paragraph by the 
words " The Court, or the President if the Court is not 
sitting, may. . . ." 

By six votes against two, with two abstentions, the Court 
answered the question in the affirmative. 

The PRESIDENT declared that paragraph 3 of Article 45, 
as thus amended, was adopted, and that Article 45 as a 
whole was adopted in second reading. 

11.1rr.36.* 
Article qq. - Final Adoption. 

In paragraph z, the Drafting Cornmittee proposed the 
addition of the words: ". . . de $out Membre de la Société 
des Nations ou Etat ". 

As regards the English text, i t  was proposed to use tlie 
words " after obtaining the views of the parties . . ." and, 
as in the French text, to insert the words " any Member 
of the League of Nations or ". 

The article, as thus amendéd, was finally adopted. 



ARTICLE 45 (New Article}. 
(This Article was not discussed in First Reading.) 

CASE READY FOR HEARING 

Discussed as Article 46 (referred to in the test  as the " new " 
Article 46, as opposed to the Article 46 of the first reading, 
which is combined with Article 47 to form Article 47 
of the Rules in force). 

Article 46.1 

The PRESIDENT called on the Court to begin the exarn- 
ination of the " OraI Proceedings " section beginning with 
Article 46. 

The REGTSTRAR drew attention, before the Court examined 
this article, to a question which it had reserved for dis- 
cussion-namely, what was the exact meaning of " en état " 
(" ready for hearing ") .2 

The PRESIDENT asked M. Urrutia, who had raised this 
question, to give his views. 

M. URRUTXA recalled ttiat M. Fromageot had proposed 
a definition for insertion at the end of the written pro- 
ceedings section. 

The REGISTRAR said that M. Fromageot's proposa1 had 
consisted in the combination of the contents of Articles 46 
and 47 under the number 47, and the trançference of the 
number 46 to the end of the " Written Proceedings " section, 
the suggested definition being inserted in the new Article 46. 

The PRESIDENT asked whether the Court thought it 
necessary to  insert this definition of the words " en état " 
in the Rules. The corresponding English text was " ready 
for hearing ". That expression was so clear that i t  seemed 
imnecessary to  insert a definition. 

M. URRUTIA thought he remembered that the Court 
had agreed that a definition of the words " en état " would 
be, if not necessary, at al1 events useful, and that the 
idea had been to insert an article at the end of the written 
proceedings providing this definition. 

The suggestion would then be t o  begin the " Oral Pro- 
ceedings " section with the provision concerning the fixing 
of the date for the commencement of those proceed!ngs. 

The PRESIDENT thought that M. Urrutia's point would 
be met by simpIy inserting the following new Article 46 
at the end of the " Written Proceedings " section: ".Upon 
the termination of the written proceedings, the case becomes 
ready for hearing." Then would follow the heading " Oral 
Proceedings "; and Articles 46 and 47 of the draft under 
consideration would be combined to form Article 47. 
M. URRUTIA agreed. 

The PRESIDENT, whilst waiting for the text of this 
proposal to be circulated to  the Court, observed that the 
text of Article 46, which the Court was now considering, 
was the outcorne of a proposa1 made by the Vice-President 
and adopted by the Court after an exhaustive discu~sion.~ 

* D 2 A. 3, pp. 613-615. 
See p. 163 for text of Article 46 (47, paragraph 1, of the RuIes 

of 11.111.36) adopted in first reading. 
3 Meeting of 15.1i.36, p. 156. 
8 See under Article 47 (Article 41 of the old Rules), pp. 159-160. 

I t  had been placed at the beginning of the " Oral Proceed- 
ings " section upon the suggestion of M., Anzilotti. 

Count R o s ~ w o ~ o w s ~ ~  raised the question whether, if 
the Court adopted the proposed new article to the effect 
that a case became ready for hearing upon the canclu- 
sion of the written proceedings, the words " after the last 
document of the written proceedings has been filed" 
would not become superfluous. I t  would suffice to Say: 
" The date for the commencement of the oral proceed- 
ings shall be fixed by the Court, or by the President if 
the Court is not sitting." 

M. ANZILOTTI saw no objection to  retaining the existing 
text, or if thought preferable, to deleting the Iast words 
" after the last document of the written proceedings has been 
filed ", repeating perhaps, in that case, " when a case is 
ready for hearing ". 

Count ROSTWOROW~KI thought that in any case the latter 
part of the article was unnecessary. 

The PRESIDENT nevertheless saw a certain advantage 
in retaining it, because it indicated that, up to the moment 
of the termination of the writteii proceedings, the Court 
meant to rernain free to fix the date for the oral proceedings. 

Baron ROLIN-JAEQUEMYNS pointed out that, if the Court 
introduced a new Article' 46 to the effect that, upon the 
termination of the written proceedings, the case becarne 
ready for hearing, the words " after the last document of the 

* 

written proceedings has been filed " would cease to  serve 
any purpose; for this last document would necessarily have 
been filed. 

hl. NAGAOKA also thought that, i f  the words "ready 
for hearing " were repeated, as M. Anzilotti had proposed, 
ai the beginning of the " OraI Proceedings " section, a reader 
who did not at once grasp their meaning would very easily 
find.thc definition of them just above. 

M. GUERRERO, Vice-President, observed that a reader 
who wanted to know when the commencement o f .  the 
oral proceedings was fixed, would obtain that informa- 
tion from the article as it stood: the commencement of 
the oral proceedings was fixed when the written proceed- 
ings were concluded. I t  therefore seemed unnecessary to 
alter the article. 

Baron ROLIN-JAEQUEMYNS explained that his proposa1 
for the deletion in Article 46 of the words " after the 
last document of the written proceedings has been filed " 
presumed that the new Article 46 would be adopted. 
He considered that article superfluous, but, i f  the Court 
adopted it, the words " after the last document has been 
filed " should be deleted. 

The PRESIDENT put the foilowing question to  the Court: 

" Does the Court adopt the following provision for 
addition to the ' Wit ten  'proceedings ' section: ' Upon 
the termination of the wntten proceedings the case 
becomes ready for hearing ' ? " 

The Court, by nine votes to  one, answered the'question 
in the affirmative. 

Article 46 (M. Fromageot's new draft) was adopted in 
second reading. 
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I I . I I I . ~ ~ . *  e n  état ". The same change had been made in the 
Article 45. -F ina l  Adoption. English text by substituting " is ready " for " becomes 

The Drafting Comrnittee considered that they should ready " *  

say: " . . . E'aoaiue se trouve e n  état ", instead of " devient Article 45, as thus amended, was finally adopted. 

ARTICLE 46 (Article 28, Paragraphs 2 and 5, old Rules). 

zg.v.34 and 5.11-35. 
See under Article 47, pp. 160 and 161-163, for discussion 

of old Article 28, paragraphs 2 and 5 ,  of which subsequently 
became Article 46, in connection with Article 41 bis (Arti- 
cle 47 of the Rules of 11.111.36). 

First Reading. 

On 4.111.35, paragraphs 2, (3, 4) and 5 01 the old 
Article 28 were approved in their existing form (subject 
to  a slight change ensuing from the transfer of paragraph I 
to Article 20); and on 3.1V.35, the article was adopted in 
first reading.?' 

i4.11.36.** 
Dlscussed as Article 28. 

The PRESIDENT opened the discussion on ArticIe 28 of 
the Rules, which dealt with the order in which the Court 
wouId take cases submitted to it. Members had before 
them the text adopted in first reading,'together with such 
modifications as seemed made necessary by the entry into 
force of the revised Statutch 

M. FROMAGEOT wiçhed to observe that, from a drafting 
point of view, it would be desirable to  substitute the more 
appropriate word " judgment " for the word " decision " 
in the second paragraph. 

The PRESIDENT said that, when the Court had completed 
its study of alI the articles of the Kulcs, he would ask 
them to agree to the examination of the whole of the text 
from the point of view of drafting by a small committee. 
If the word " judgment " instead of " decision " was 
adopted here, the same changes would have to  be made 
in other articles. 

M. GUERRERO, Vice-President, proposed that the words 
" for decision or for an advisory opinion ", in paragraph z 
of Article 28, çhouId be deleted. 

M. ANZILOTTI saw no objection; the word " cases " 

* D 2, A. 3, p. 730. 
** D 2, A.  33 P P  547-553. 
1 Paragraphs 3 and 4 were subsequently suppressed. 
1931 Rules. 

a For the text presented for second resding (i.e., the text adopted 
in first reading with modifications considered necessary on the 
entry into force of the revised Statute), see footnote q below. The 
actual text adopted a t  first reading in 1935 will be found in 
D 2, A. 3, PP. 951-952. 

4 This text was as follows: 
" I [old paragraph 21. The order in which the Court will take 

cases submitted to  it  is determined by the position which they 
occupy in the General List, subject t o  the priority resulting from 
Article 61 of the present Rules or accorded by the Court to  a 
particular case in exceptional circumstances. 

" 2 [old paragraph 51. Adjournments whch are applied for 
in cases which are submitted to the Court: for decision or for 
advisory opinion and are ready for hearing may be granted by 
the Court in case of need. If the Court is not sitting, adjourn- 
ments may in such cases be granted by the President." 

[Old paragraphs 3 and 4 suppressed]. 

(a#airesj waç a term which would cover -both advisory 
opinions and contentious cases. 

The PRESIDENT approved hl. Guerrero's suggestion: 
Article 28 covered al1 the Court's judicial business, whether 
contentious or otherwise. 

The REGISTRAR remarked that a similar amendment had 
already been made in paragraph I of Article 28. 

The PRESIDENT noted that the Court was in favour of 
the Vice-President's suggestion to rlelete the words " for 
decision or for an advisory opinion" in paragraph 2 of 
Article 28. 

M. ANZILOTTI would prefer in paragraph I to  say: " L'ordre 
dans Lequel Za Cour traite les afaires  " (instead of " traitera "). 

I t  was decided accordingly. 

The PRESIRENT asked the Court to corne to a decision 
in regard to the last words of paragraph z of ArticIe 28, 
which ran as follows: 

" If the Court is not sitting, adjournments may in 
such cases be granted by the President." 

Personallv, he thought it would be desirable to  give this 
power to the President, in order to avoid either delaying 

i 
the decision, or needlessly convening the  mernbers of the 
Court. 

Jonkheer VAN EYSINGA considered that the decision in 
question was of considerable importance because it  might 
react on other caseç. Since the Court was aIways in session 
( e n  fo~actions), would it not be better for it to  take this 
decision itself ? Moreover, that would be consistent with 
the first paragraph. 

M. ANZILOTTI asked what sort of a postponement was 
contemplated by paragraph 2. Was it simply a question 
of the postponement of the hearings ? 

The REGISTRAR observed that an adjournrnent of the 
latter kind was provided for in Article 47 of the reviçed 
Ru1es.l Article 28 provided for an adjournment which 
involved the taking of cases in an order different from 
that in which they were entered in the General List, the 
parties to a particular case having requested the Court to  
take it after certain other cases, although, according to the 
General List, it would have priority over them. 

M. ANZILOTTI, in that case, was anxious that Article 28 
should be more clearly worded. 

M. FROMAGEOT was afraid that ambiguity arose from 
the use of the term " remise: ". The word " ajournemc~zt " 
would perhaps remove the ambiguity. 

The RECISTRAR, with regard to terminology, wished to 
remark that in the General List there was a heading (XIV) 
entitled " Remises " (Adjournments). If the terminoIogy 
of Article 28 were altered, this might lead to confusion. 

M. FROI~~AGEOT pointed out that, even admitting tliat, 

I For text adopted in first reading, see p. 163 



Article 46 

as remarked by Jonkheer van Eysinga, the adjournment 
of a particular case might react on ot!ier cases, paragraph z 
of Article 28 involved no risk, because it was not providcd 
that, if the Court was not sitting, the President would in 
al1 circumstançes grant adjournmcnts. There was nothing 
to prevent the President from convening the Court if he 
thought the question sufficiently important. 

Jonkheer VAN EYSINGA observed that, neverth~less, the 
diffcfcrence between the two paragraphs remained. 

The PRESIDENT thought that, if the ,Court adopted 
Jonkheer van Eysinga's suggestion, i t  would have to meet 
to decide on a request for adjournment, evcn if the rcquest 
were made by one party without being objected to by the 
other. 

M. GUERRERO, Vice-President, proposed that the words 
" if the Court is not sitting " should be deleted, thus 
empowering the President alone to grant adjournments. 
Then, if the President were alone at The Hague, he could 
grant them. If the judges were assembled, the President 
would probably not use his power and would ask the Court 
to decide the question. 

Jonkheer VAN EYSINGA asked whether adjournments 
were ever granted by order. 

The REGISTRAR said that, since the provision concern- 
ing adjournments had been inserted in the Rules in 1931, 
it had never in practice been applied. 

The PRESIDENT observed that there were several proposals 
before the Court. The whole of paragraph 2 of Article 28 
would have to be deleted in order to meet M. Anzilotti's 
wishes. On the other hand, Jonkheer van Eysinga suggested 

' the deletion of the last sentence, and the Vice-President 
the deletion of the words " if the Court is not sitting ". 

M. NAGAOKA proposed that, if the words " if the Court 
is not sitting " were deleted, the words "if necessary " 
should be added at the beginning of the last sentence. 
Then the President could take the necessary action when 
the effect of granting an adjournment would not be very 
great; perhaps that would satisfy Jonkheer van Eysinga. 

The PRESIDENT pointed out that, if the whole para- 
graph were to  be deleted, that would have the eAect of 
widening the scope of the words: " in exceptional cir- 
cumstances" in paragraph I of the article, but, on the 
other hand, would preclude the President from granting 
adjournments. 

He took a vote on M. Guerrero's proposal for the deletion 
of the words " if the Court is not sitting " in paragraph 2 
of Article 28. 

Four votes were recorded in favour of the proposa1 and 
four against, with one abstention. 

The PRESIDENT gave his casting vote in favour of the 
rctention of the words " if the Court is not sitting" in 
paragraph z ' o f  Article 28; he observed at the same time 
that, when there wère only nine members present, absten- 
tion from voting made things rather dificult. 

hl. A ~ z ~ ~ o r r r  said that h e  could vote for the rnain- 
tenance of the existing tcxt. 

Jonkheer VAN EYSINCA, with reference to the possi- 
hility mentioned by the Prcsident-namely, the deletion 
of the whole of paragraph 2 of Article 28-suggested that, 
if that were done, paragraph I might be worded as follows: 
" The order in which the Court will take cases submitted 
to  it is determjned by the position which they occupy 
in the General List, subject to any decisions which the Court 
may Lake iii exceptional circumstanccs." He observed that 

this wording would cover both adjournments and the 
granting of prionty to a particular case. 

M. GUERRERO, Vice-President, with regah  to the reten- 
tion of the words " if the Court is not sitting ", rernarked 
that, since he hclieved that the Court would always be 
sitting, except during the judicial vacations, this decision 
meant that, except during these vacations, the President 
would be obliged to sumrnon the members of the Court 
to  give a decision upon a request for an adjournment. 

The PRESIDENT did not altogether agree with this inter- 
pretation. He was anxious to avoid committing the Court 
to a definite interpretation of the words " if the Court is not 
sitting ". I t  was an elastic phrase which must be construed 
in conjunction with the context in which it appeared. I t  
was not certain that i t  was posçibIe to argue a contrario from 
the terms of Article 25 of the Rules, which laid down that 
the Court did not sit during vacations. 

M. NEGULESCO thought that the expression " the  Court 
sits at  The Hague " had a dual signification: in a wider 
sense it meant that the scat of the Court waç at The Hague, 
that the President and the Registrar were always there, and 
that a case could be submitted to the Court at any moment. 
In this wider sense, the Court was always sitting at The 
Hague, and Article 22 of the Statute proclaimed that 
principle. 

But the expression " the  Court sits at  Thc Hague" 
could. also be understood in a narrower sense, referring 
solely to occasions when thc judges wcre assembled to 
adjudicate on a particular case. From that point of 
view, it could scarcely be said that the Court was sitting 
when the judges were not a i  The Hague. 

The expression " if the Court is not sitting " \vas the 
negative form of the expression " if the Court is sitting " 
in the strict sense of the words. 

hl. ANZ~LOTTI recalled that he had already repeatedly . 

laid stress on the difficulty resulting from the fact that 
there was no precise interpretation of the words " if the 
Court is not sitting ". In the paragraph under consider- 
ation, the use of the phrase might perhaps be avoided 
by giving the President power to make the requisite order 
even when the Court was sitting. The only question to be 
decided was whether the Court w q  entitled to adopt this 
course. 

Count RO~TWOROWSKI pointed out that it was impos- 
sible to  give the same powers-as ,the Vice-Presiderit's 
proposal would do-to two authorities, without saying in 
what circumstances each was to use them, He preferred 
M. Anzilotti's proposal, since it appointed only one authority 
to perform a particular function. 

The PRESIDENT wondered whether the difficulties rnight 
not be avoided by adopting M. Nagaoka's proposal. 

M. URRUTIA saw no objection to  retaining the wording 
of the old Rules, which, moreover, the Court had just ' 

decided to do. 
M. NAGAOKA considered that the expression " if the 

Court is not sitting " should be left for each judge to construe 
for himself. But lie was afraid that most readers, having 
regard to Article 25 ,  would understand the expression as 
referring to the judicial -vacations. That was why it would 
be much bctter to delete these words at the end of para- 
graph z of Article 28. 

The PRISIDENT asked whcther, from the point of view 

l The President referred to the text  of Article 25 adopted on 
February i r th ,  1936. This text  aas subsequently rnodified; see p. 64 .  



of practice, it would not be better to have as elastic a 
text as possible, and to delete any expressions which 
might have the effect of tying their hands. In this connec- 
tion, he drew attention in the second paragraph to the words 
" The Court . . .", which excluded the President. 

Furthermore, if the Court wished to have an elastic 
wording, they might adopt that proposed by 31. Nagaoka, 
to  the effect that the President would " if necessary " 
grant adjournments, without specifying the circurnstances 
in which the President might act. 

Jonkheer VAN EYSINGA observed that the Court seemed 
inclined to use expressions open to different interpreta- 
tions, which perhaps facilitated the drafting of a text, but 
which would undoubtedly lead to difficulties in practice. 
This applied to the words " if necessary " proposed by 
M. Nagaoka and also to the expression suggested by the 
Vice-President. M. Guerrero's idea was that, when alone, 
the President would grant an adjournment, and that when 
the Court was preseit, he could consult it. He would, 
however, consult it unofficially, and the Court would be 
exerciçing a power derived nei&er from the Statute nor the 
Rules. I t  was essential to  draw up rules free from any 
ambiguity. . 

M. ANZILOTTI agreed with Jonkheer van Eysinga that 
the texts contemplated by the Court lent thernselves to 
different interpretations. Unlike Jonkheer van Eysinga, 
however, he thought that the fact that the President 
had power to  grant adjournrnents would not prevent 
him from taking the step of consulting the Court. The 
President would act, but on the advice of the Court. 

The PRESIDENT said that, in the Registrar's opinion, it 
would be desirahle, in para&aph I of Article 28 of the 
President's text, to insert, after the words : " the order in 

. which the Court will take cases which have been submitted 
to it ", the words " and which are ready for hearing ". 

The REGISTRAR observed that the Court could only take 
cases which were ready for hearing. Accordingly, what 
had to be laid down was the order in which the Court 
wouId deal with cases ready for hearing. This was clearly 
brought out in the old version of Article 28. But when 
this version had been altered to 'bring i t  into harmony 
with the rcvised Statute, the relevant passage had not 
been reproduccd. In the Registrar's opinion, this was an 
accidental omission which should merely be corrected. 

The PRESIDENT admitted that the Court took only cases 
which were ready for hearing, but heId nevertheless that 
there was no need t o  insert these words in paragraph I. 

He asked whether the Court wished to vote on the first 
paragraph of Article 28 of the text distributed aç a basis 
for discussion. 

Jonkheer VAN EYSINGA recalled that he had suggested 
that the beginning of paragraph I should be drafted as 
follows: 

" Subject to any decisions which the Court may 
take in exceptional circumstances. . . ." 

This would covcr the granting either crf priority or of 
an adjournment, and paragraph z would become superfiuous. 

The PRESIDENT observed that this draft would entirely 
preclude the President from acting when the Court was 
not sitting, and that did not seem to be the wish of the 
Court. 

M. NEGULESCO thought that a more elastic wording 
should be adopted-e.g., that of the President or of 
M. Nagaoka. 

Count R O ~ T ~ O R O W S K I  suggested the following addition 
to  paragraph 2 :  " if the Court is not sitting, or i7t excep- 
tionul ci~cumstances ". With this wording, it would be for 
the President to  decide whether the circumstances justified 
hirn in granting an adjournment himself. In any case, 
Count Rostworowski desired the retention of the words 
" i f  the Court is not sitting ". 

M. GUERRERO, Vice-President, said that he could not 
support M. Nagaoka's proposa1 because the expression " if 
necessary " would leave the situation ambiguous. It was 
impossible to  foresee al1 the possibilities covered by that 
expression. 

M. Guerrero therefore reverted to  his proposa1 to adopt 
paragraph 2 of Article 28, simply omitting the words " if . 
the Court is not sitting :'. With this amendment it would 
be certain that the Court woiild not have to assemble to 
grant an adjournment even at a time other than during 
the judicial vacations. 

1 
The PRESIDENT recalled that, wiih regard to paragraph I 

of Article 28, the Court had before it the text submitted 
by himself and the suggestion made by the Registrar, who 
thought it necessary to  add the words " and which are 
ready for hearing ". 

M. ANSILOTTI did not see precisely wherein, if these 
worQ were added, the difierence between the first and 
second paragraphs would lie, since in both cases the point 
was to determine the order in which cases ready for hearing 
would be ,taken. 

The REGISTRAR said that paragraph r contemplated a 
decision to be taken upon a request made by the partics 
to a case which was aot a t  the head of the General List, 
to the effect that their case should be given priority. 
Paragraph z contemplated a request b,v the parties to a 
case a t  the head of the General List to the effect that their 
case should be put back after one or two or al1 other cases 
ready for hearing. In the latter paragraph, therefore, the 
request would be designed to have exactly the opposite 
effect to  the request conteniplated in the first paragraph. 

M. ANZILOTTI gathered that paragraph r enabled the 
Court, when there were several cases sirnultaneously ready 
for hearing, t o  takc a particular case before others which 
preceded it  in the GeneraI List, and that paragraph z 
enabled it to  put back a case ready for hearing, which 
preceded other cases-also ready-in the General List, 
until after those cases. If that was so, M. Anzilotti 
thought thjs should be expressed more clcarly; he even 
wondered whether, if that was the import of the article, 
it was really required. 

The KEGISTRAR said that this was an articIe which had 
been inserted in 1931 on the initiative of some members 
of the Court,' and that consequently it was not for him 
to defend it. He wished, however, to observe that, accord- 
ing to the minutes, the object of the first part of paragraph I 

was to protect the Court from any accusation of arbitrary 
decisions in regard ta the order in wliich it tmk cases 
simultaneously ready for hearing. This order was, Save 
for exceptions, laid down beforehand in the General List, 
which was specially created for the purpose; the exceptions, 
moreover, were not very important. 

The PRESIDENT askcd whether the Coiirt was in Cavour 
of the addition of the words " and which are ready for 
hearing " after the words " The order in which the Court 
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wilI take cases which have been submitted to i t  " in para- 
graph I of Article 28. 

By five votes t o  one, with three abstentions, the Court 
decided to add the words " and which are ready for hearing ". 

The PRESIDENT, holding that it would be better to 
reflect before voting on paragraph I of Article 28 as a 
whole, passed to  the second paragraph of the article. 

He said that the Registrar had handed him a new draft 
for this paragraph running as follows: 

" If the parties to a case which is ready for hearing 
request that this case should be taken after one or 
more cases which are aIso ready for hearing and which 
follow it in the General List, the adjournment sought 
may be granted by the Court in case of need. If the 

. . Court is not sitting, the adjournment rnay be granted 
by the President." 

The President observed that this draft implied that thc 
request was made by both parties, whereas paragraph z 
of the President's text did not necessarily presuppose that 
the repuest came from both parties. 

M. NAGAOKA considered that, if both parties agreed to 
make the request for an adjournment, there could be no 
objection to the President's granting it. If, on the other 
hand, the parties. disagreed, the question would be more 
delicate, and the Court should decide. 

M. ANZILOTTI would be inclined to accept the Reg-istrar's 
dra.ft if it were supplemented' so as also to cover a case 
where the parties were not in agreement. For his part, 
he would give the President power to grant an adjournment 
if the parties were agreed, and to leav,e the decision to the 
Court if they were not. Of course, in that case,, the words 
" if the Court is not sitting " a t  the end of the paragraph 
would have to  corne out. 

The PRESIDENT thought that the Court would think it  
better to postpone consideration of paragraph z of Article 28, 
in order to allow M. Anzilotti to submit a text. He would 
also like to take the opinion of the Court once more on the 
Vice-President's proposal, as the vote already taken had 
resulted in a tie, but before doing ço he would prefer to 
await the re turn of Baron Rolin- Jaequemyns. With 
regàrd to the substance of M. Anzilotti's proposal, he would 
a t  once point out that, if the Court accepted it, the judges 
would always have to  be summoned to decide whether an 
adjournment was to  be granted when it  was sought by 
one party only. 

Jonkheer VAN EYSINGA suggested that, if only one party 
asked for an adjournment, the President could always ask 
the other party if i t  agreed. 

Count ROST~VOROWSKI wouId be glad if M. Anzilotti 
would submit a text of his proposa1 to the effect that, 
when the parties asked for an adjournment in agreement, 
the President might grant it, but that if the parties were 
not agreed, the Court would have t o  decide whether an 
adjournment should be granted. 

The REGISTRAR drew M! Anzilotti's attention to  the 
discussions which had taken plaie in 1931 on the same 
subject (pp. 107 et sqq. of the volume of Minutes of 1931). 
On that occasion, the original proposal, made by M. Froma- 
geot, covered only the case where the parties were in agree- 
ment; M. Anzilotti had then raised the qucstion as to what 
would happen if the request for an adjournment were made 
by one party onIy; and -Baron Rolin-Jaequemyns had 

drafted a text embodying the idea which M. Anzilotti now 
suggested. 

Discussed as Article 28. - Second Reading. 

The PRESTDENT said that the Court had before it  three 
new drafts for Article 28. 

First, there was Jonkheer van Eysinga's proposal 
(Annex 6): a new draft for ArticIe 28 and the transfer- 
ence of the article to the position occupied by Article 46; 
the proposa1 was as follows: . 

" Article 28 relates to cases ready for hearingi .e . ,  to  
cases in which the written proceedings are terminated 
and the oral proceedings about to begin. That being so, 
Article 28 should be pIaced in the position ofprticle46, 
which would then becorne Article 46 bis. 

" I n  that case, however, the very general power given 
to the Court by Article 47-i.e., the power to post- 
pone the commencement of the oral proceedings in such 
a case-would also seem to be fully adequate to cover 
the possible granti.ng of priority or of an adjournment 
provided for in Article 28. 

" I t  would seem that Article 28, if transposed to the 
position of Article 46, might be worded as follows: 

" ' Subject to the priority resulting frorn Article 61 
of the present Rules and to the terms of Article 47, 
the ordcr in which the Court wiIl take cases which are 
ready for hearing is determined by the position which 
they occupy in the General List.' " 

Secondly, there waç a draft propoçed by M. ~nz i lo t t i ,  
basing the order in which cases weTe taken by the Court 
upon the position occüpied by them in the General 1-ist; 
it read : 

" The order in which the Court will take cises sub- 
mitted to it and which are ready for hearing is deter- 
mined by the position which they occupy in the General 
List, subject to  the priority resulting from Article 61 
of the present Rules. 

" Nevertheless, the Cou& may, at the request of the 
parties and in exceptional circumstances, decide to take 
a case which is ready for hearing in priority to other 
cases which are also ready and which precede it in 
the 'General List. 

" If the parties to  a case which is ready for hearing 
are agreed in asking for the case to be taken,after other 
cases which foIlow it in the General List, the President 
may grant the adjournment asked for. If the parties 
are not ,in agieement, the President will submit the 
question to the Court." 

Last1y;there was a draft prepared by M. Fromageot, 
taking as a basis the order -in which cases became ready 
for hearing : 

" Subject to the priority resulting from Article 61 
of the.present Rules, cases submitted to  the Court will 
be taken in the order in which they become ready for 
hearing. 

" Nevertheless, the Court may, in exceptional cir- 
, cumstances, decide to  take a case in priority to other 

cases which have bccome ready for Iiearing earlier. 
" If the parties to  a case which is ready for hearing 

are agreed in asking for the case to be put after other 
cases which are ready for Iiearing, the President wil1 



grant such an adjournmeiit in case of need; if the parties 
are not in agreement, the Preçident decides whether 
or riot to  submit the question to the Court." 

The President asked the authors of these proposals ta 
givc their reasons for making them. 

Jonkheer VAN EYSIXGA recalled that, a t  the previous 
sitting, it had been pointed out that Article 28 was concerned 
only with cases ready for hearing. When a case was 
ready for hearing, the oral proceedings began. Accordingly 
a provision of this kind should come a t  the beginning 
of the Rules concerning oral proceedings----i.a., in the position 
occupied by Article 46. -In the second place, Article 47, 
as adopted i~ first reading, said that, if occasion arose, the 
Court, or the President if the Court was not sitting, would 
decide that the- cornnience~nent or continuaiice of the 
hearings waç to be postponed. But the postponement of 
the opening of the hearing in a particiilar case was precisely 
the point dealt with in Article 28. If there were two cases 
ready for hearing and the hearing of the first was postponed, 
the second would become the first. Accordingly, the terms 
of Article 47 would cover hoth cases: the granting of an 
adjournment and the conceding of priority. Article 28 
therefore, having been transferred to the position of Arti- 
cle 46, need only Say that, subject to the priority resulting 
from Article 61 and to the provisions of Article 47, the 
order in which the Court took cases ready for hearing was 
determined by the position which they occupied in the 
General List. 

M. ANZILOTTI said that his proposal, which did not 
differ very widely from that of M. Fromageot, was mainly 
intended to render clearer the wording of t h e  present 
Article 28. What was required was to lay down a general 
rule regarding the order in which caçes would be taken and 
theri to  indicate the exceptions to this rule which rnight be 
made, either by way of bringing forward caçes which, 
according to the normal order, should come after other 
caçes, or, on the other hand, by way of postponing cases 
which according to the normal order should have been taken 
earlier. 

In the first paragraph, the proposed text retained as 
it stood the principle embodied in the draft already adopted 
by the Court on the previous day.l This principle differed 
from that set out in the first paragraph of hl. Fromageot's 
text, which, instead of taking the position occupied by cases 
in the General List as its baçis, took into account only 
the order in which cases became ready for hearing. M. 
Anzilotti, however, would have no difficulty in accepting 
M. Fromageot's formula, provided that i t  were added that 
the order in which severaÏcases ready for hearing would be 
taken would be determined by their respective positions 
in the Gcneral List. In reality the Coiirt would take cases 
as they became ready for hearing. Rut if several cases were 
ready, there must be some objective criterion to decide the 
order in which they would be taken, and hc thought this 
criterion should be their position in the General List. 

The second paragraph of M. Anzilotti's proposa1 enabled 
the Court to bring forward a case which, according to 
the normal order, should ,be taken later. As in such cir- 
cumstances the interests of parties would aIso enter into 
consideration, the decision miiçt rest with the Court; 
and theçe parties would not merely be the parties to the 
case in question, but also the parties to:other cases which 
would be affected by the granting of priority to the particular 
case. 

The last paragraph of M. Anzilotti's text provided that 
if, in the case of an adjournment, the parties were not 
agreed, the Preçident would submit the question to the 
Court: in M. Anzilotti's view, when the parties were not 
in agreement, the decision must always be given by the 
Court. According, on the other hand, to M. Fromageot's 
text, the President would in that case be free either to 
decide the matter hirnsclf or to refer it to the Court. 

M. FROMAGEOT, with teference to Jonkheer van Eysinga's 
propoçal, said that Article 47 presupposed that the Court 
was dealing with a case ready for hcaring and was con- 
sidering a purely practical question, in a certain sense 
of minor importance, arising at the moment-namely, 
whcther the hearings should commence or be continued 
upon a certain day. What Article 28 was concerned 
with was the order in which the Court took cases. Whether 
the Court would begin the hcarings on a certain date, or 
whether the hearings should be suspended for a few days 
was an entirely different question. In  M. Fromageot's 
opinion, tkerefore, Article 28 could not be transferred to  
the section dealing ivith the oral proceedings. 

With regard to the main difference between his text 
and that of M. Anzilotti, RI. Fromageot observed that 
several cases rnight quite well be ready for hearing a t  the 
saine tirne, but that did not mean that they had become 
ready on the same day; there would therefore be no object. 
in referring to the position which they occupied in the 
Gencral List; an  adequate practical criterion would be 
afforded by taking cases according to the dates on which they 
became ready for hearing, 

With regard to the third paragraph,. hl. Fromageot 
considered it preferabIe t o  Say that, in principle, the Pre- 
sident would grant adjournments, but that, if the parties 
were not in agreement and the question was a particularly 
delicate one, the President would conçider whether the 
occasion warranted the convocation of the Court t o  decide 
the matter. If the Court were to  leave the President to 
decide whether the dificulty was such that i t  was really 
worth while summoning the judges, the Rules would have 
the elasticity requisite for the smooth working of the Court. 
Moreover, there was nothing to prevent the President from 
consulting his colleagues, if necessary, by telegram- or 
otherwise. 

Count ROSTWOROWSKI considered that Jonkheer van 
Eysinga's proposa1 established .an unnecessary link with 
the oral proceedings, for the fact that the written pro- 
ceedings were completed did not prove that the oral pro- 
ceedings were about to  begin. There might be no oral 
procccdings, and the word " t r a i f ~ ~  " (take) might mean 
deliberation upon the documents presen ted. 

M. GUERRERO, Vice-President, said that, upon reflec- 
tion, he preferred M. Anzilotti's text for the first para- 
graph to that of M.  Fromageot. The order in which 
cases wcre to  be taken should be determined by the order 
of entry in the General List, subject of course to the Court's 
right in special circumstances to alter this order. As an 
example of such special circumstances, hl. Guerrero supposed 
that two cases became ready for hearing six weeks before 
the judicial vacations and one of them was so straight- 
forward that the Court was certain to  bc able to finish 
it before the vacation, whereas the other would cntail 
lengthy hearings. In view of this special circumstance, the 
Court might give priority to the simple case, even if  i t  were 
lower in the General List than the other, in order to avoid 
the possibility of the examination of the more complicated 
case being interrupted by the judicial vacation. On the 



Article 46 

other hand, he thought they might take M. Fromageot's 
second paragraph. 

With regard to thc third paragraph, M. Guerrero also 
preferred M. Fromageot's proposal. The disagreement 
between the parties might be so easy to settle that the 
Yresident could take the responsibility of granting or 
refusing th'e adjournrncnt sought. If, however, the qucs- 
tion was a delicate one, he would refer i t  to  the Court. 

Thc PRESIDEKT asked M. Anzilotti i f  he would acccpt 
the second paragraph of M. Frornageot's text;  the dif- 
fcrence between that text and his own was that the latter 
limited the Court's right to give priority to cases in which 
a requcst to that effect mas made by the parties. 

M.  ANZILOTTI did not think it  possible to  alter the order 
of cases in this way if the parties to the case brought forward 
had not asked that this should be done, or if they opposed it. 

M. GUERRERO, Vice-President, saw nothing in the Statute 
which precluded the Court from arranging the order in which 
it  took cases to suit its convenience. Of course, before 
deciding as to the order in which cases would be taken, the 
parties to the case to be taken first would be asked if they 
could he ready by a certain date. 

The PRESIDENT was sure that the Court would always 
do al1 in its power to meet the wishes expressed by parties, 
but thought it was bcttcr not to havc too rigid a rule. He 
recalled that the parties which came before the Court were 
Govcrnments, and that some special consideration must be 
shown them. 

Jonkheer VAN EYSIKGA, replying to the observations of 
M.  Fromageot, Count Rostworowski and M. Guerrero, 
said that he continued to think that the proper place for 
the provisions contained in Article 28 was in Article 46, 
and that tu say that Article 47 was not applicable in this 
connection would unduly restrict the scope of that article. 
Nevertheless, since the same idea could bc expressed in 
different ways, and in order to Save the time of the Court, 
Jonkheer van Bysinga thought it  would be more conducive 
to the progress of the discussions if he were sirnply to witli- 
draw his suggestion. 

The PRESIDENT observed that, in that case, the Court 
had now to decide between the principles of M. Anzilotti's 
draft and those of M. Fromageot's draft in regard to the 
order in which it would deal with cases before it. 

The REGISTRAR wished, in this connection, to recall that 
since the adoption, in 1931, of M. Fromageot's proposa1 for 
the establishment of the new General List,l the question was 
perhaps no longer an entirely open one. For M. Fromageot, 
in explaining his proposal a t  that time, had said, infer alia, 
that " the List should be a list of al1 cases, entered in the 
order of their submission, and its object .was to prevent 
unjustified preference being given to one case over another " ; 
he had added that " his object in proposing the creation 
of a General List was to prevent its being possible to  give 
one case precedence over another which had been entered 
higher in the List ". 

The General List had therefore been instituted for the 
purpose of settling the order in which the Court would 
take cases. If this system were now to be abandoned, 
thc Court might, having regard to what had been said in 
1931, expose itself to the reproach of resorting to arbitrary 
methods, and also the reproach-less serious, i t  was true- 
of rendering the General List purposeless. 

The question also arose whether, if M. Fromageot's first 
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paragraph were adopted, the two other paragraphs would 
not become superfiuous. For if the Court adopted the 
system according to which the order in which cases were 
taken would depend exclusiveIy upon the dates on which 
they bccame ready for hearing, it could always determine 
the precedence of cases by fixing the date of the completion 
of the written proce~dings and by applying Article 47, 
without having to consider the granting of acijournments 
or of priority. I t  must be borne in mind that parties could 
always ask for an extension of time-limits, and that they 
almost always made use of this right. Accordingly, the 
moment a t  which any particular case would be taken 
would be entirely dependent upon the pleasure of the Court 
and of parties to ottier pending cases which had nothing 
to do with the particular case. I t  was, however, doubtful 
if that was consistent. with the legitimate ~ i s h  of States 
to know approximately when-unforeseen circumstances 
excepted-the case in which they were concerned would 
come before the Court. 

Baron ROLIN-JAEQUE~IYNS, observing that thc  drafts of 
MM. Anzilotti and Fromageot dealt only with the order 
in which cases would be heard, did not understand why 
Jonkl-ieer van Eysinga had withdrawn his proposal, which 
seemed clear and çound. In any case, when these drafts 
referred to the consent of the that of course meant 
the parties to the case which was to  be given priority; 
perhaps to avoid any arnbiguity, that had better be evpressiy 
stated. 

M. ANZILOTTI remarked that thcrc might be no oral pro- 
ceedings.l In that case, the mcaning of this text would be 
that the Court would deliberate upon the case when ready. 

The PRESIDENT thought that, in vicw of Baron Rolin- 
Jaequcmyns' rernarks, it would perhaps be better to vote 
on Jonkheer van Eysinga's proposal. Me put the following 
question to  the Court: 

" Docs the Court decidc to  transfer the rule con- 
cerriiiig the ordcr in which the Court will take cases 
ready for hcaring to the scction relating to the oral 
proceedings ? " 

By cight votes to two, the Court decided against this 
transfera2 

The PRESIDENT said that he had voted against the 
transfer because, as explained by M. Anzilotti, there might 
be no oral proceedings. , 

He said that the Court must now choose between the 
drafts of MM. Anzilotti and Fromageot. 

M. A ~ z r ~ o r r ~  considered that the two texts might be 
combined. The Registrar had prepared a draft which did so: 

" The Court will take . . . cases which have been 
subrnitted to it in the order in which they become 
ready for hearing. 

" If several. cases are ready at the same time, i t  will 
take them . . . in the order of their entry in the 
General List." 

The PRESIDENT distributcd the Registrar's draft, which 
ran as foIlows: 

" The Court will examine tlie merits of cases which 
have been submitted to it as and when they become 
ready for hearing. 

1 Cf. Article 72 as adopted in first reading, çee p. 305 of this 
volume. 

2 Cf. the proposal of the Drafting Cornmittee-adopted by the 
Court (p. 159, meeting of 10.111.36)-to transfer Article 28 t o  become 
Article 46. 



" If several cases are ready for hearing at the saine 
time, it will, subject to the terms of the following 
paragraph, take them in the order of their entry in 
the GeneraI List. 

" The Court may, in exceptional circumstances, 
decide to take a case which is ready for hearing in 
priority to  other cases which are ready for hearing and 
which precede it in the General List. 

" If the parties to  a case wliich is ready for hearing 
are agreed in asking for the case to be put after other 
cases which are ready for hearing and which follow it  
in the General List, the President ", etc. 

M. FROMAGEOT asked the meaning of the word " simul- 
tanément " (at the same time). Did it mean " on the same 
date " ? 

The REGISTRAR said that he had in mind the situation 
where, either after finishing an important case or after a 
period of vacation, the Court had before it  several cases 
which had become ready in the meantime. When it was 
.able to begin a new case, it would, of these cases, first 
take that which had precedence according to the order in 
which they had been entered in the General List. 

Jonkheer VAN EYSINGA approved the draft  proposed by 
the Registrar. 

The PRESIDENT said that he had a t  one time thought of 
a wording more elastic than that proposed to the Court: 

" If several cases are ready for hearing, the President 
fixes the order in which thcy wiIl be taken, having 
regard as far as possible ta t h e  order.in which they 
have been entered in the General List." 

He observed that the President wa's in close touch not 
only with the parties in the case which was to  be brought 
forward, but also with tkose in cases which would be put 
back. 

M. FROMAGEOT thought that, whilst maintaining the 
principle that the Court would take cases in the order 
in which they became ready, account might be taken of 
M. Anzilotti's proposal and of the Registrar's observa- 
tions by adding the following to the first paragraph of 
bis (M. Frornageot's) text:  " having regard to the order 
of their entry in the General ~ i s t  ". 

The PRESIDENT said that the effect of M. Fromageot's 
suggestion was much the same as that of the suggestion 
he himself had just made. Sir Cecil Hurst pointed out 
that a decision might have to be taken during a vacation, 
for if two or three cases became ready for hearing during 
the surnmer vacation, the President would probably have 
to inform the perçons responsible for the conduct of one 
of these cases that it would be taken when the Court reas- 
sembled. The President would give his decision having 
regard as far , as possible to the order in which the 
cases ready for hearing had been enteréd in the General 
List. 

Sir Cecil Hurst therefore could accept M. Fromageot's 
text if i t  were understood that the President, and not 
the Court, would decide the order in which cases would 
be taken. 

M. ANZILOTTI accepted the idea of combining the first 
paragraph of M. Fromageot's proposa1 with the first para- 
graph of his own, thus saying, first, that cases would bc 
taken in the order in which they became ready for hearing 
and, secondly, that when several cases were ready, the order 
of taking them would be determined by their position in the 
GeneraI List. He waç afraid, however, that the wording just 

suggested,by M. Fromageot to convey this idea would not be 
readily understood. 

M. FROMAGEOT, in these circumstances, suggested the 
following wording: 

" Subject to  the priority resuIting from Article 61 
of the present Rules, the Court will take cases which 
have been submitted to  it  in the order in which they 
become ready for hearing. 

" When several cases are ready for hearing, the orcier 
in which they will be taken is settled by the position 
which they occupy in the General List." 

Then would follow the provision to the effect that the 
Court could, in exceptional cases, decide tu give a case 
priority over others ready for hearing. 

The PRESIDENT, in order to  facilitate voting, decided 
to have M. Fromageot's text distributed. 

The REGISTRAR said that he had been asked why, in 
the text ' which he had drafted, he had substituted the 
words " the Court will examine the merits " for the reser- 
vation at the outset of MM. Anzilotti's and Fromageot's 
drafts. The reason was that the Registrar had corne to 
the conclusion that a request for the indication of interim 
measures of protection was not a " case " ; it was an incident 
in a case; this was borne out by the fact that the Court gave 
its decision upon a request of this kind by an order and not 
by a judgment. That was why it  had seerned to hirn that 
the reservation, which, rnoreover, was already made in 
Article 61, was not quite appropriate in Article 28, which 
concerned thc order in which " cases " would be taken.' 

M. ANZILOTTI was not sure if he shared this view: a 
request for the indication of interirn measures was cer- 
tainly an incident, but i t  was not a rnere point of procedure. 

M. URRUTIA drew the Court's attention t o '  the fact 
that Article 28 of the Rules adopted in 1922 did not speak 
of cases " ready for hearing ", but of cases " in regard to  
which the written proceedings are concluded ". This phrase, 
less technical in character, was clearer. Would it not 
therefore be well to insert in Article 28 something to the 
effect that " cases are ready for hearing when the written 
proceedings are conciuded " ? 

M. FROMACEOT considered that the definition proposed 
by M. Urrutia mjght be inserted at the end of the chap- 
ter concerning the written proceedings. They rnight, for 
instance, Say: " Upon the termination of the written 
proceedings a case is said to be ready for hearing." 

The PRESIDENT thought that the best place in the Rules 
wouId be at the end of Article 42, which dealt with the 
various documents of the written proceedings. 

The REGISTRAR recalled that Article 41 of the Rules 
in force-now transferred to the " Oral Proceedings " section 
and numbered 4 6 w a s  previoiisly one of the last articles 
of the " Written Proceedings " section, and ran as foIlows: 

" Upon the termination of the written proceedings 
. . the President . . . shall fix a date for the com- 

mencement of the oral proceedings." 

This article might be re-transferred to  the " Written 
Proceedings" section and might be made to read : . " Upon 
the termination of the written proceedings, a case is ready 
for hearing and the Court. . ." 

M. FROMAGEOT suggested combining Articles 46 and 47 
under No. 47, transferring the number 46 to the " Written 
Proceedings " section, and inserting the desired definition 
under that nurnber. 



The PRESIDENT thought i t  would not be difficult to 
give effect to M. Urrutia's wish,l but that, if a definition 
of the term " ready for hearing" were inserted in the 
Rules, it would be difficult to use the term in articles 
preceding the definition. 

Reverting to Article 28, he read M. Frornageot's revised 
text : 

" Subject to the priority resulting from Article 61 
of the present Rules, cases submitted to  the Court will 
be taken in the order in which they become ready for 
hearing. When several cases are ready for hearing, 
the order in which they will be taken is determined 
by the position which they occupy in the General List. 

" Nevertheless, the Court may, in exceptional cir- 
cumstances, decide to take a case in priority to other 
cases which have becorne ready for hearing earlier, or 
which precede it in the General List. 

" If the parties to  a case which is ready for hearing 
are agreed in asking for the case to be put after other 
cases which are ready for hearing, or which follow it  in 
the General List, the President will grant such an 

. adjournment in case of need. If the parties are not in 
. agreement, the President decides whether or not to 

submit the question to the Court. " 

M. ANZILOTTI, in paragraphs 2 and 3, wished the word 
" or " in the expression " rcady for hearing or which pre- 
cede (follow) " to be replaced by " and ". 

M. FROMAGEOT agreed that, as the question of priority 
could only arise in connection with other cases already 
rcady for hearing, it would be better to say " and ". 

M. NEGULESCO remarked that, in the first paragraph, 
the expression " subject to the priority . . ." gave thc 
impression that, as between a nurnber of cases, the order 
in which they were taken was settled by the time at 
which they became ready for hearing. In the second 
sentence of the same paragraph, however, it was statcd 
that, as between a number of cases, " the order in which 
they will be taken is settled by the position which they 
occupy in the General List ". Thus, the second sentence 
seemed to introduce a syste~n contrary to  that of the 
first sentence. In point of fact, the first sentence assurned 
that there was only one case ready for hearing, whercas 
the second dealt with the possibility of there being several 
cases ready. 

In these circumstances, it would be better to take the 
Kegistrar's wording for the first sentence, substituting, 
however, the words " the Court will take cases . . ." for 
the words " the Court will examine the merits . . .". . Then 
the second sentence of M. Frornageot's text might be 
taken. His proposa1 really amounted to  the deletion of 
the words " subject to the priority resulting from Article 61 
of the Rules ", which led to  confusion. 

M. ANZILOTTI explained that the words " subject to 
. . . Article 61 of the Rulcs " were simply intended to 
indicate that requests for interim measures of protection 
had priority automatically without the need for any decision 
bg the Court. 

The PREÇIDENT. added that' the $ving of priority to a 
request for the indication of interim measures of'protection 
implied that there was at least one case which must be 
taken after that request. 

The President put the following question to the Court: 
"Uoeç the Court adopt the first paragraph of 

M. Fromageot's revised text ? " , 

See Article 45 of the Rules of Blarçh  t th, 1936. 

The Court' unanimously answered the question in the 
affirmative. 

The PRESIDENT opened the discussion on paragraph 2 
of .the revised text proposed by M. Fromageot. 

Baron ROLIN- JAEQUEMYNS proposed that the word 
" nevertheless" shouId be deleted, as it might seem to 
attribute special importance 'to this paragraph as consti-- 
tuting an exception, whereas paragraph 3 likewise consti- 
tuted an exception. ' 

M. FROMAGEOT would prefer to retain this word. The 
reason why he had not added it  to the.third paragraph 
was because the latter was not an  exception to the para- 
graph preceding it. 

M. NAGAOKA thought that, in order to give paragraph 2 
somewhat greater flexibility, it would be better to say 
" special circumstances " instead of " exceptional circurn- 
stances ". 

M. GUERRERO, Vice-President, agreed with M. Nagaoka, 
but was not sure whether paragraph z in its present form 
did not imply that it must be the Court which decided to 
give priority to  a case. Was not the intention rather to 
empower the President to do this ? That being ço, they 
should Say: " NevertheIess, the President niay, in special 
circumstances, decide. . . ." 

The PRESIDENT considered that, with the text as 
proposed by ' M. Fromageot, it would be difficult for a 
decision of this kind to be taken during a judicial vacation. 

M. ANZILOTTI said that he had intentionally drafted the 
text to mean that the decision must be given by the Court; 
for the decision in question was one in which the interests 
of third parties must be taken into account. 

M. GUERRERO, Vice-President, was afraid that a provision 
of this kind would hamper the smooth working of the 
Court, particuIarly during judicial vacations. 

M. FROMAGEOT thought that, in practice, a question, of 
priority would no doubt be raised and could be settled 
before the Court entered on its vacation. The position was 
different in the case of a request for an adjournment which 
might crop up unexpectedly; that was why it seemed 
reasonable that the President should act in t.he latter case. 

M. URRUTIA could not imagine a decision giving priority 
to  one case over another unless both cases were ready for 
liearing. When the Court dispersed for a vacation, the 
cases might not yet be ready. For that reas'on, it would 
be better to allow the President to give a decision on the 
point. 

The PRESIDENT asked whether there was any objection 
to  the substitution of the word " special" for the word 
" exceptional " as suggested by M. Nagaoka. 

There being no objection, .this suggestion was adopted. 
The PRES~DENT put the following question to the Court: 

" Does the Court adopt the following text.for the 
beginning of paragraph 2 of M. Fromageot's revised 
text : 

" ' NevertheIess the President may, in special 
circumstances, decide to give a case . .' .' ? " 

M. ANZILOTTI said that he would be obliged to vote 
against this paragraph, as also against the following one. 
There was rio question of a request by the parties in 
paragraph 2 ;  nor was it even presupposed that they agreed. 
Accordingly, even if the parties disagreed, the President 
could decide to bring a case forward. The Statute, however, 
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Article 46 

did not give the Court power to entrust the President 
with the settlement of differences between parties. 

The PRESIDENT, in view of M. Anzilotti's oppositio~i, 
modified his question as follows: 

" Does the Court decide to entrust to the President 
the power given to the Court by the second paragraph 
under discussion ? " 

M. NAGAOKA observed that therc might be cases in which 
the consequences would be so serious that it was impossible 
to  delegate this power to the Prcsident. Without, however, 
goirig so far as to  substitute the .words " the President " 
for " the Court ", it would be desirable to empower the 
President to settle simple cases. M. Nagaoka therefore 
proposed the following: " The Court, or (éventuellement) 
the President, as the case rnay be, may. . . ." 

M. NEGULESCO considered that paragraph z was closely 
bound up with paragraph 3. The wording of paragraph 3 
of M. Fromageot's text entireIy satisfied him, and he thought 
that jt might be a good thing to adopt the çame plan in 
paragraph z ;  for thc priority contemplated in paragraph 2 
was the reverse of the adjournment contemplated in 
paragraph 3. 

M. ANZILOTTI was afraid that the solutions suggested by 
MM. Nagaoka and Negulesco would not suffice to overcome 
his scruples. Full powers might be given to the President 
when the parties were agreed, but if they were not, the 
Court must decide; that, a t  any rate, was the sense in 
which he thought that the Statute must be construcd. 

The PHESIDENT wondered whether it would not be 
possible here to use a phrase which appeared in Article 33 
of the Rules in force (Article 38 of the revised Riiles l): 

" If the Court i s  not sitting, the powers conferred 
upon it by this article shall he exercised by the 
President, subject to any subseqttcnt decision o f  the 
 COU^^," 

A President would not lightly expose himself to  the risk 
of haviiig his decision subsequently reverse6 by the Court. 

M. F R O ~ ~ A G E O T  considered that the situation contempIated 
in Article 28 was not comparable with that contemplated 
in Article 38, since an adjournment would be granted once 
and for all, whereas time-limits could bc rnodified. In  the 
case of Article 28, the Court's decision would be too late. 

M. GUERRERO, Vice-President, thought that, as Article 30 
of the Statute gave the Court the right to  frame riiles 
for régulating its procedure (. . . '  exerce ses attributions), it 
could deIegate its powers to  the President. Nevertheless, 
since there seemed some opposition to his amendment, 
M. Guerrero would withdraw it. 

. Baron ROLIN- JAEQUEMYNS recalled that M. Nagaoka had 
ytoposed the words: " The Court, or (éventuellement) the 
President, as the case rnay be, rnay . . ." That wording 
seemed to him satisfactory. The Court could rely on the 
President, who, when questions of principle or scrious 
difficulties were raised, would not fail to  arrange for the 
decision to be taken by the Court. 

M. GUERRERO, Vice-President, explained that the main 
object of his amendment had bee~i to overcome. certain 
obstacles to  the smooth working of the Court which would 
result from the application of M. Fromageot's paragraph 2 ,  

not only during judicial vacations, but also if there were 
difficulties in assernbling a quorum. 

Article 37 of the Rules of ~1.111.36, see p. 120 for text adopted 
in first reading. 

M. FROMACEOT gathered that the provision, as a t  present 
drafted, was thought too rigid and suggested the following 
draf t for paragraph 2 : 

" Nevertheless the President rnay, in special cir- 
cumstances and if the parties are in agreement, decide 
to give a case priority over other cases which become 
ready for hearing earlier and which precede it in the 
General List. Failing agreement between the parties, 
the dcecision rests with the Court." 

The PRESIDENT proposed the addition to the second 
paragraph, as worded in M. Fromageot's revised text, of 
the words: " Nevertheless the Court, or, during the judicial 
vacations, the President, rnay . . ." I t  was unnecessary to 
mention periods outside the judicial vacations, because at 
such periods the President was entitled to  summon the 
members of the Court, even for an unimportant question. 

M. ANZILOTT~ feared the repercussions of the addition 
proposed by the President on several other articles. With 
regard to the most recent wording suggested by M. 
Fromagcot for paragraph z ,  he could accept it, but if i t  
were adopted, paragraph 3 must be correspondingly amended. 

Jonkheer VAN EYSINGA observed that, in the circum- 
stances contemplated by paragraph 2 ,  i t  would be neces- 
sary to  consider not only the standpoint of the " parties " 
to the case ïvhich was put forward, but also the parties to 
cases which were as a result adjourned. I t  would be better 
to keep to the wording of M. Fromageot's revised text. 

M. ANZILOTTI proposed that they should Say " les inté- 
uessés ", (" those concerned "). 

M. GUERRERO, Nice-Prcsident, observing that M. 
Fromageot's new proposa1 would oblige the Court to consult 
the parties-perhaps the parties to several cases already 
ready for hearing-said that he could npt accept this new 
text. He would prefer the retention of the text which left 
the decision in regard to the grant of priority to tlie Court 
alone. 

M. KEGULESCO wanted the phrase used a t  the end of 
the third paragraph ta  be embodied in the second para- 
graph, which would accordingly read: 

" Nevertheless the ~resident  rnay, in special cir- 
cumstances and if the parties are in agreement, decide 
to  give a case priority over other cases which become 
ready for hearing earlier and which precede it  in the 
General List ;' in the absence of agrecment between the 
parties, the President decides whether the question 
should be subrnitted to the Court." 

M. AKZTLOTTI was afraid he could not accept this text. 

M. NACAOKA asked whether, in M. Negulesco's view, 
this text referred only to the parties ta the case which 
obtained priority, or to  the parties of al1 other cases ready 
for hearing. The situation contemplated in paragraph 2 

was different from that contemplated in paragraph 3 ,  
because, when an adjournment was granted, the parties 
to other cases ready for hearing were not affected. 

The PRESIDENT con~idered that M. ~ e ~ u l e s c o ' s  proposa1 
was incomplete, because it did not supply the answer 
to the question what would happen if the body most 
directly interested in an advisory case to  which priority 
was to be granted was the Council of the League of Nations. 
He took a vote on the text proposed by M. Negulesco. 

By six votes to four, this text was rejected. 
The PRESIDENT invited the Court to consider the pro- 

posa1 consisting in the addition of the words " or, during the 



Articles 46, 47 1.59 

judicial vacations, the President " to paragraph 2 of 
M. Fromageot's text. 

M. URRUTIA wished to observe that, if this proposal. 
were adopted, the Court would be faced with certain diffi- 
culties in framing other articles of the Rules. 

The PRESIDENT, who shared M. Urrutia's opinion, 
explained that the object of his proposal was solely to 

- avoid the use of the expression " if the Court is not sitting ". 
He put the following question to the Court: 

" Dces the Court dccide to  add the words ' or, 
during the +judicial vacations, the President' in para- 
graph z of M: Fromageot's revised text ? " , 

By seven votes to  three, the Court decided against this 
addition. 

The PRESIDENT asked the Court whether they would 
accept the draft suggested by M. Fromageot for paragraph z 
(see preceding page). 

M. GUERRERO, vice-~resident, stated that he would 
vote against this draft, because it made an important 
change in the article originaIly projectcd and because it 
obliged the President to  consult not only the parties to 
the case in question, but also thé parties to al1 cases ready 
for hearing. 

Baron ROLIN-JAEQUEMYNS said that he also would vote 
against this text because he thought it  dangerous to bring 
in the question of agreement between the parties. 

By six votes to  four, the Court decided against this text. 
The PRESIDENT put the following question to  the Court: -. 

" Does the Court adopt the following draft for 
paragraph 2 of the proposed text  (the text circulated) : 

" ' Nevertheless, the Court rnay in special circumstances 
decide to  take a case in priority to other cases which 
have become ready for hearing earlier and which precede 
it in the GeneraI List ' ? " 

M. ANZILOTTI, on a suggestion of the Registrar, observed 
that the word " antérieuvernent " (" earlier ") seemed super- 
fluous and might even lead to  rnisunder~tanding.~ 

By five votes to four, with one abstention, the Court 
adopted paragraph 2 .  

The PRESIDENT took a vote on paragraph 3 of the revised 
text proposed by M. Fromageot: 

" If the parties to a case which is ready for hearing are 
agreed in asking for the case to  be put after other cases 

which are ready for hearing and which follow it in the 
General List,'the President will grant such an adjourn- 
rnent.in case of need. If  the parties are not in agree- 
ment, the ~res ident  decides whether or not to submit 
the question to the Court." 

By eight votes to  two, the Court adopted this text. 
The articIe was adopted in second reading. 

Article 28 of the firsl reading (Article 28, Paragraphs 2 and 5, 
of the old Rules) trnnsjerred to becorne Article 46 of the Rules 

of 1r.1r1.36. 

The Drafting Committee also suggested the transfer of 
an article (No. 28) which had previously been included 
in Section 2 of Heading 1: " Working of the Court ". This 
article concerned the order in which the Court would take 
cases. The Drafting Committce proposed to transfer it to 
the section concerning the writteri proceedings, and it would 
there become ArticIe 46. Another reason for this transfer 
was the criticism which had been expressed in regard to  the 
use of the expression, " i-eady for hearing " in Article 28, 
whereas no definition of that expreçsion was to be found 
until Article 45 l. The proposa1 of the Drafting Committee 
was that the.old Article 28 should be transferred so as to  - 
follow immcdiately after the article containing a definition 
of the expression " ready for hearing ". 

The PRESIDENT noted that there were no objections 
to 'the proposed transfer of Article 28. 

I I . I I I . ~ ~ . * *  
Article 46. - Final  Adoption. 

The PRESIDENT recaIled that this was thc old Article 28 
and çaid that, in the second paragraph, the Drafting Com- 
mittee proposed to delete the word " antérieurement " 
(earlier); in the third paragraph, the Committee proposed 
to Say: " Le  Président peut accorder cette remise " (the 
President may grant such an adjournment) instead of 
" accorde s'il y a lieu . . . ". 

The whole of Article 46, as thus amended, was finally 
adopted. 

ARTICLE 47 (Arf icle  41, old Rules, with n8w Second Paragraflh). 

Parrzgraph 1, discussed as Article 41 (old Rules) .  

The PRES~DENT turned' next to  Article 41. He recalled 
that, in the existing Rules, Article 41 ran as foIlows: 

" Upon the termination of the written proceedings 
the Court, or the President, if the Court is not sit- 
ting, shall fix a date for the commencement of the 
oral proceedings." 

As the Court had adapted a sentence in the new text 
of Article 33 2 which seemed to overlap Article 41, the 
CO-ordination Commission proposed the deletion of the 

* D 2, A. 3, pp. 117-119 and 122. 
l See below, meeting of I 1.111.36. 
8 Article 37 of Rules of i1.11i.36. 

latter article. The President observed that in any case 
the wording of Article 41 had given rise to  doubt as to 
whether the commencement of the oral proceedings must 
not be fixed imrnediately upon the presentation of the 
last documcnt of the written proceedings. 

M. ANZILOTTI asked whether, henceforth, having regard 
to  the terms of Article 33, the date of the hearing would 
be fixed in the order regulating the procedure. 

The PRESIDENT thought that this could be done separ- 
ateIy. 

M. FROMAGEOT considered that the contents of Arti- 
cle 41 were not supertuous, notwithstanding the terms 

* D 2, A. 3, pp.'70g, 710 (extracts). 
** Ibid. ,  p. 730. 

See Article 45, p. 149. 



of paragraph 2 of Article 33; for the Court. could onIy 
fix the date for the commencement of the oral proceedings 
upon the termination of the written proceedings. 

The REG~STRAR observed that this article had given 
rise to two interpretations. The first, which had long 
prevailed, was based on the English text: " Upon the 
termination of the written proceedings . . .", and was to 
the cffect that as soon as the written proceedings were 
terminated, that was to Say directly the last document 
had been filed, the date of the first hearing rnust be fixed. 
Recently another interpretation had been adopted, simply 
to  the effect that the commencement of the oral proceedings 
could not be fixed until aiter the filing of the Iast document 
of the written proceedings-an interpretation which corrc- 
sponded to the French tcxt of the article. 

M. FRONAGHOT askcd whether, at preçent, the date for 
the commencement of the oral proceedings was fixed by  
order. 

The PRESIDENT replied in the negative. 

M .  FROMAGBOT, in that case, asked that Article 41 
should be maintained, though the English text should be 
anienderl if it was obscure. . 

M. GUERRERO, Vice-President, wondered wliether, in 
order to  overcome the difficulties mentioned, Article 41 
might not be drafted as follows: 

" The date for the commencement of the oral pro- 
ceedings shall be fixed by the Court, or the President, 
if the Court is not sitting, after the presentation of the 
last document of the written proceedings." 

M. FROMAGEOT observed that the reference here was 
to  the end of the written proceedings. Upon the ter- 
mination of those proceedings, the Court was to  fix the 
oral proceedings. An article beginning with the words 
" the date for the commencement of the oral proceed- 
ings" would therefore be liable to  be misunderstood. 

The PRESIDENT raised the question whether the article 
'was in any way necessary. In regard to everything except 
the hearings on the merits, the fixing of public hearings was 
covered by the Court's general powers. 

The REGISTRAR observed that in practice the ruIe had 
proved useful. Parties often wanted at the beginning 
of a case to know the probable date of the hearings. 
Hitherto it had been possible to meet their wish because, 
thanks to Article 41, they couId be tord that any indi- 
cations given at that stage were purely provisional, as 
the actual date cauld only be fixed upon the termina- 
tion of the written proceedings. Such unofficial guidance 
could not have been given if there had been any fear of a 
misunderstanding on the part of the parties. 

Baron ROLIN-JAEQUEMYNS thought it would be neces- 
sary to revise paragraph 2 of Article 33, which might lead 
to a misunderstanding. 

The PRESIDENT recalled the text proposed by M. Guerrero 
to replace Article 41 (see above). 

M. ANZILOTTI asked M. Guerrero whether this article 
could not be transferred to  the beginning of the chapter 
relating to oral procedure. 

M. GUERRERO, Vice-President, whilst observing that this 
article referred to the termination of the written proceedings 
and the commencement of the oral proceedings, accepted 
this suggestion.1 

l o n  l . V I . 3 4  the President stated that it had been decided that 
the article shouId be thus transferred. See also p. 267 under Article 63.  

The PRESIDENT took a vote on M. Guerrero's text. 

I t  was adopted by eleven votes to  one. 

The PRESIDE-NT said that he had voted against the 
proposal because, in his view, it  was a rnistaketo include 
in the Rules a special article regarding oral proceedings 
on the merits. whereas there was no rule concernina the ., 
fixing of hearings in regard to any other matters upon 
which the Court had to  accord the parties a hearing. In 
any case, the.President considered that the decision just 
taken by the Court would oblige it to refer back to a phrase 
in ~ r t i d e  33, paragraph 2, in fine. He thought that the 
last phrase of the paragraph overlapped the text just 
adopted and should be de1eted.I 

The Court agreed, and the words in question were deleted. 

Paragraph 2,  dikussed as Article qr bis. 

The PRESIDENT turned to the Co-ordination Commission's 
proposa1 for the adoption of an article repeating, with 
regard to ajozrrnerne?zts, what was laid down a t  the end of 
Article 28 with regard to postponements. The proposed 
text was as follows: 

'L ' La Cour prévoit, s'il y a Iieu, des ajournements 
dans les affaires qui lui sont soumises pour décision ou 
pour avis consiiltatif. Ces ajournements peuvent étre 
accordés par le Président si Ia Cour ne siège pas." 

(Adjoiirnments in cases subrnitted to the Court for 
decision or for advisory opiniori ma? be ordered by 
the Court in case of need. If the Court is not sitting, 
such adjournments may be granted by the President.) 

M. A ~ z r ~ o r r ~  warited to know why the words " La Cour 
acco~de " had been repIaced by the ~vords " La. Coztv prévoit ". 

The PRESIDENT explainèd that çometimes the initiative 
was taken by the Court itself. 

M. FROMAGEOT suggested the words: "La Cour pro- 
?tonce ", which would cover both a case where the Court 
" granted " an ajournement and a case where it acted 
$ro$rio motzt. He also wanted to  know why the word 
njournenrents was used and not remises. 

The PRESIDENT rccalled that Article 28, paragraph 52,  
deaIt with remises, and that the word had a special meaning 
in that rule. 

There was nothing in the Rulcs regarding simple ajour- 
?ze#ze~ts. The President held .that an ccjozdr~emefit was a 
decision of the Court taken, for instance, on a Friday to 
resume the hearing on a Tuesday. 

M. FROMAGEOT thought that would be a remise. 
The .  REGIÇTRAR explained that he had understood 

Article 28, paragraph 5, to refer to a case where, there 
being several suits ready for hearing and the order in which 
they should be taken being determined by the General List, 
the Court dccided to modify this order. An ajournement, 
on the contrary, would b e a  postponement either of the 
continuation of the written proceedings or of the hearings, 
involvine no change in the list. 

M. URRUTTA doubted whether it was possible to give 
an opinion on the proposed Article 41 bis before examining 
paragraph 5 of Article 28. 

M. FROMAGEOT said that if i t  was an " adjournment " 
that was envisaged, he thoirght this clause ought to come 

1 See under Article 37, p. I 17, for text of Article 33, paragraph 2, 
adopted on 23.v.34. 

a Article 46 of Kules of 1r.iii.36. 
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among those dealing with oral procedure. 
The PRESIDENT said that the qe'mainder of the diseussion 

on Article 41 bis would be deferred until the Court came 
to the clauses'relating to oral procedure. 

M. ANZILOTTI said he understood that Article 28, includ- 
ing paragraph 5 of that article, would remain as i t stood. 

The PRESIDENT agreed that this was so. 
i . . , . . . . , . . , . . . . . . . . . . . . . .  

The PRESIDENT proposed that the Court should revert 
to the proposed new article numbered 41 bis. 

He expIained that it was simpIy a question of a new 
ruIe regarding what were described in English as " adjourn- 
ments ". He asked the Court if they thought the inclu- 
sion of an 'article concerning the Court's power to order 
adjournments was desirable. If so, the question remained 
what was the best word to use in the French text. 

M. ANZILOTTI gathered from what the Registrar had 
already said that there might be an adjournment either 
in the written or in the oral proceedings. 

The REGISTRAR thought that that was so. 

M. GUERRERO, Vice-President, saw no necessity for 
mentioning in the Rules. a power indubitably possessed by 
the Court. 

The PRESIDENT, however, thought it better to Say 
something in the Rules. Of course, the Court had full' 
power to adjourn; but, in relation to the parties, it would 
be easier for i t  to take a decision of this kind if there were 
some definite rule covering the point. 

M. GUERRERO, Vice-President, wondered whether they 
might not have, an article covering adjournments and 
postponements in general, and saying that the Court eould 
order them in all circumstances. 

M. ANZILOTTI conçidered that if, as he thought, the 
text under discussion referred only to adjournments or 
postponements during the oral proceedings, some form of 
words should be put making this quite clear. 

Baron ROLIN-JAEQUEMYNS thought that Article 33 of 
the general provisions sufficed. If  the Court could extend 
time-limits in the written proceedings, it could also order 
adjournments? 

The PRESIDENT feared that the rule referred to would, 
a t  best, only cover the written proceedings. 

He said that he would try, before the next meeting, to 
find a form of words which would satisfy al1 rnembers of 
the Court. 

M. FROMAGEOT thought that a forrn of words should be 
found which would be in harmony with the last paragraph 
of Article 28, as construed, according to the Registrar, in 
practice. 

.j.11.35.* 
Discussed as Article 41 

The PRESIDENT recalled the discussion, l in May 1934, 
upon Article 41 of the Rules, an article which was at 
present included in the chapter reIating to written proceed- 
ings. 

The Court had decided, on May zgtli, 1934, to  transfer 
to the chapter concerning oral proceedings the following 

* D 2 , A . 3 , p p . 1 7 5 - 1 7 8 .  . 
l Pp. 159-161. 

text, proposed by M. Guerrero and adopted by the 
Court : 

"The date for the commencement of the oral pro- 
ceedings shalI be fixed by the Court, or by the Pre- 
sident if the Court is not sitting, after the last docu- 
ment of the written proceedings has been filed." 

Jonkheer VAN EYSINGA would have preferred to leave 
this provision in its present position, as i t  marked the 
end of the written proceedings. 

M. FROMAGEOT thought that the text adopted marked 
the beginning of the oral proceedings rather than the end 
of thc written proceedings. 

After an exchange of views between the President, 
Jonkheer van Eysinga, MM. Anzilotti and Fromageot, 
concerning the proper position for Article 41, the PRESI- 
DENT took a vote on the following question: 

" Does the Court wish Article 41, as adopted on 
May zgth, 1934, to  be placed in the section of the 
Rules relating to  oral proceedings ? " 

By six votes to four, the Court answered in the affirmative. 

Disczkssed as A Y ~ Z C ~  41 bis. 

The PRESIDENT read the following passage from the 
minutes of the discussion upon this article in May 1934: 

"The President said that the remainder of the 
discussion on Article 41 bis would be deferred until 
the Court came to the clauses relating to oral pro- 
cedure." 

He recalIed that al1 paragraplis of Article z8 of the 
Rules had been regarded as connected with the question 
of the General List. The last paragraph but one of the 
article was as follows: 

" If, in the course of a session, a case sübmitted 
to  the Court, either for decision or for an advisory 
opinion, becomes ready for hearing, it shall be entered 
in the session Iist, unless the Court decides to the 
contrary." 

The President pointed out that this system resulted 
fronl the Statute: in general, and suhject to  the contrgl 
of the Court, cases were taken in the order in which they 
appeared in the General List. 

He drew attention to  the last paragraph in Article 28: 
" Adjournments, which are applied for in cases 

which are submitted to  the Court for decision or 
for advisory opinion and are ready for hearing, may 
be granted by the Court in case of need. If the Court 
is not sitting, adjournments may in such cases be 
granted by the President." 

He added that this provision had always been regarded 
as referring to the alteration, of the position of a case in 
the General List. As the Co-ordination Commission had -~ - 

observed, l there was, on the other hand, no provision in the 
Rules concerning simple adjournments, which did not affect 
the position of cases in the General List. That was why the 
Commission had proposed the inclusion of an Article 41 Bis 
mentioning the Court's right to grant such adjournments, 

The question now to be settled by the Court was whether 
a provision concerning such adjournments should be . 
inserted in the RuIes. 

M. FROMAGEOT, in reply to a question put by M. Anzilotti, 
explained that in the French Code of civil procedure the 
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word " ajournement " meant an injunction to a party to 
appear before the Court within a certain time. Thus, the 
Code of civil procedure contained a chapter entitled " D e s  
ajournements ", and it dealt with " exploits d'ajoztrneînetcts ", 
a term equivalent to " assignation " (writ of summons). 

The PRESIDEKT thought that in that case it  would be 
better not to use the word "ajournement ". 

M. FROMAGEOT pointed out that the last paragraph 
of Article 28 of the RuIes provided that the Court might, 
if need be, grant " remises " (adjournments) which had 
been applied for. That, in M. Fromageot's view, referred 
to the case where the parties asked the Court not to hear 
them upon the date already fixed, but to hear them at some 
later date. 

The PRESIDENT considered that Article 28 referred either 
to the transfer of a suit which was ready for hearing from 
one session to  another (that was the subject of paragraph 4) 
or the case (dealt with in paragraph 5 )  in which several 
suits were ready for hearing at the same time, and the Court 
decided to modify the order in which they appeared in the 
General List. I t  was in the latter sense that paragraph 5 
would seem to have been understood a t  the session in May 
1934-1 

M. FRONACEOT said that the provision in Article 28 
appeared solely to have in view a c-ase where the parties, 
in the course of one session, asked for a postponement either 
to a later date in the same session or to another session. 

There was, moreover, something not altogether clear 
in Article 28. The last paragraph but one said: " If ,  
in the course of a session . . ."; and the last paragraph 
said: " Adjournments . . . may be granted by the Court 
in case of need . . ." If one read these two paragraphs 
together, one gathered that what was meant was a post- 
ponement from one session to another. If, ,  on the con- 
trary, the last paragraph were taken by itself, that might 
very well mean a mere adjoiirnment from one day to 
another duriiig the same session. 

* The PRESIDENT observed that the right to  fix the date 
for the commencement of the oral proceedings also implied 
the right to alter that date. I t  was therefore Article 41 
which implied the power to  grant'an adjournment of the 
opening of tlie oral pr~ceedings.~ . 

M. URRUTIA saw no rcason why Article 41 bis should 
be placed as a distinct article in the chapter concerning 
oral proceedings, instead of being included as a paragraph 
of Article 28. 

The PRESIDENT pointed out that the Rules were divided 
into chapters, headings and sections. I t  would be unsatis- 
factory to  have to hunt for a provision concerning the 
adjournment of hearings in an article belonging to a section 
dealing with the working of the Court. 

Jonkheer VAN EYSINGA thought that, if it were desired 
to  include a provision of this kind in the Ruleç, Article 28 
was not the right place for it. 

Article 33 4, however, also concerned the oral proceed- 
ings, since it spoke of " the various acts of procedure ". 
Would not that article suffice ? I ts  fourth paragraph 
began: "The Court may extend tirne-limits which it  has 
fixed." Did not that also cover adjournments ? 

1 P. 160. 
a Of the 1931 Rules. 
"or the whole of this matter, cf .  D 2. A. 2, pp. 107-112, 122. 

Article 37 of the Rules of r 1.111.36. For text adopted on I . V i . 3 4 .  
see pp. 117-118. 

The PRESIDENT recalled that the practice of the Court 
waç to  deal with al1 matters covered by Article 33 by 
means of orders. 

M. ANZILOTTI observed that the Co-ordination Commis- 
sion's proposa1 had in view only adjournments which might 
occur during the oral proceedings, and that tlie circumstances 
contemplated by Article 28 were different. 

He took a case where a suit became ready for hearing 
at the end of a session, for instance on the day on which 
that session was to  be closed. According to paragraph 4 
of Article 28, that suit should be entcred in the session 
list. Nevertheless, the parties would need some time to 
study the case and prepare fÔr the oral proceedings; should 
the Court, even if  it had no other work in prospect, remain 
in session until the liearings could be begun ? It was 
in view of a case of this kind that the idea of a " remise " 
{postponement) had originated, but in the course of the 
discussion the idea had becorne generalised and formulaled 
in a inanner going beyond the circumstances in view of 
which it had been ~once ived .~  

Count ROSTWOHOWSKI thought that the circumstances 
contemplated hy M. Anzilotti were covered by the end 
of paragraph 4 of Article 28 of the Rules: ". . . a case 
. . . shall be entered in  the sessian list, unless the Court 
decides to the contrary ". The Coiirt, in the circumstances 
suggested by M. Anzilotti, could perfectIy well Say that 
i t  did not consider itself obliged to continue in session, 
that, though under the general rule the case should be 
entered in the list, it-the Court-in the circumstances . 
had decided to the contrary. 

M. FROVAGEOT asked if i t  was not possible simply to  
add to the fourth paragraph of Article 28: ". . . in the 
absence of a contrary decision by the Court, which m a y ,  
in case of need, postpone the case to a subsequent session ". 
That would provide for one possible contingency. 

As  regards the second contingency, that of a change in 
tlie order of the cases in the session list, it was sufficiently 
regulated by paragraph 5 of Article 28. 

There was stilI a third contingency, as follows: A case 
was entcred in the session list, and the parties asked for 
an adjournment from one day to another. This adjourn- 
ment must be granted by the Court; accordingly, t h e  
must be a rule authorising it to do so. This rule should 
be included in the chapter concerning oral proceedings and 
might be couched in terms similar to those of the laçt 
paragraph of the exiçting Article 28. 

M. URRUTIA observed that, in paragraph 5 of Article 28, 
there was a provision to the effect that an adjournment 
could be granted by the President if the Court was not 
sitting; that part of paragraph 5 must be retained. 

M. FROMAGEOT said that, if the parties asked that the 
case should be postponed to a later session, paragrapli 4 
of Article 28 would be the clause applicable. If, on the 
other hand, the parties simply asked for an adjournment 
from one day to another, paragraph 5 would be the clause ap- 
plicable; and it might happen that the Court was not sitting, 

Baron ROLIN- JAEQUEMYNS thought that al1 that was 
required was said in Article 28 and that it was unnecessary 
to  add an Article 41 bis, unless Article 28 was altered. 
That article was under an entirely general heading and 
was equally applicable to  written and oral proceedings. 

The PRESIDENT took a vote on the following question: 

" Does the Court wish to mention the right to  

1 D 2. A .  2, pp. 107 et sqq. 
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grant adjournments in the chapter concerning oral 
proceedings ? " 

By seven votes to three, the Court answered the question 
in the affirmative. 

RI. GUERRERO, Vice-President, proposed that thc for- 
mulation of the proposed 'rule should be referred to the 
Drafting Committec. 

The PRESIDENT gathered that al1 members of the Court 
were agreed that in drafting the text a word should be 
used which did not necessarily imply that an adjournment 
must be asked for by the parties. 

That being undcrstood, the President said that the choice 
of the wording might be left t o  the Drafting Com- 
mittee. 

6~1.35.' 
Discussed as Article 41 bis. 

Stafement by Jonkheer van Eysinga concerning 
Articles 41 and 4r bis of the Rules. 

Jonkheer VAN EYSTNGA recalled that, at  the previous 
Sitting, he had repeatedl? drawn the Court's aitention to 
Article 33 of the RuIes as it had been adopted by the Court 
in first reading in May 1934. 

On re-reading the minutes of the session in May 1934, 
and in particular the remarks of Baron Rolin- Jaequemyns,2 
he had felt i t  desirable to  revert to this point, without 
however re-opening the discussion upon Articles 41 and 
41 bis. 

Article 41 concerned the-fixing of the date of the com- 
mencement of the oral proceedings; Article 41 bis dealt 
with " adjournments " in connection with the oraI proceed- 
ings. Article 33, howevec, both in the text at  present in 
force and in that adopted in May 1934, was general in its 
appIication: i t  covered the whole of the proceedings and 
also therefore the fixing of the date for thgcommencement 
of the oral proceedings. 

That was why the Co-ordination Commission had thought 
it  unnecessary to retain Article 41.~ The Court, however, 
had not taken this view; it had wished to retain Article 41 
because Article 33 contemplated the making of orders and 
because no order was made in connection with the fixing 
of the date for the corninencement of oral proceedings. 
But if no order was required in that case, an express 
provision to  that effect shonld be included in the Rules. 
Unless that were done, Article 41 would be governed by 
Article 33. 

In the same connection, Article 41 bis, which' dealt 
merely with the adjournment of dates already fixed, was 
likewise unnecessary, for Article 33 itself provided for the 
extension of time-Iimits, and this covered the granting of 
adjournments. 

Jonkheer van Eysinga wished to ask the Drafting Com- 
mittee, when the time came, to  bear in mind what he had 
just said. 

The PRESIDENT said that the Court notetl Jonkheer 
van Eysinga's statement, and that he would himself care- 
fully go into the question. The Drafting Cornmittee 
would submit a draft to the Court. 

For the moment, he thought i t  would suffice to recall 

* Ü 2 ,  A .  3, P. 179. 
l See p. 117-118. 
* See p. 161. 
a U 2, A. 3, p. 871. 

that, at  its session in May 1934, the Court had deleted, 
precisely in order to avoid the overlapping pointed-out 
by Jonkheer van Eysinga, the words in Article 33 pre- 
scribing that the date for the commencement of the oral 
proceedings should be fixed by 0rder.l 

5.1v.35. 
First Reading. 

Articlc 47 was adopted in first reading as Articles 46 
and 47, with the following text:  

Article 46. "The date for the commencement of 
the oral proceedings shall be fixed by the Court, or 
by the President if the Court is not sitting, after the 
last document of the written proceedingç has been 
fiIed." 

Article 47. " If occasion shouId arise, the Court, or 
the President if the Court is not sitting, will decide 
that the commencement or continuance of the oral 
proceedings shall be postponed." . - 

Sec under Article 46, p. 150, for reference to Article 47 
during the discussion of Article 28  (Article 46 of the Rules 
of 11.111.36). 

See under Article 46, pp. 153-156 for references to 
Articles 46 and 47 (Article 47 of the Rules of 11.111.36) 
during the discussion of Article 28 (Article 46 of the RuIes 
of 11.1ir.36). 

ArticZes 46 and q7 (First Reading) combi~ed  to form 
Article 47 in Second Reading. 

See under Article 45, p. 149, for decision to  combine 
Articles 46 and 47 (47 of the Rules of 11.111.36) in connection 
with the adoption of the " new " Article '46 (45 of the 
Rules of 11.111.36). 

The PRESDENT next turned to the rule which had 
originally been number 46 and was now to become para- 
graph I of Article 47 of the section " Oral Proceedings ". 

Article 47, New Pavagraph I .  

He read paragraph I of the new Article 47, which was 
as follows: 

" The date for the commencement of the oral 
proceedings shall be fixed by the Court, or by the 
President if the Court is not sitting, after the last 
document of the written proceedings has been filed." 

At the request of Jonkheer van Eysinga, the PRESIDEKT 
said that, in taking a vote on the text, he would reserve 
Jonkheer van Eysinga's right to  propose an amendment 
to  replace the words " if the Court is not Sitting ". 

M. ANZILOTTI wished the same right to  be reserved 
to him. 

hl. NAGAOKA thought that, before voting on the text 
of the article, the Court should first corne to a decision 
regarding the proposal previously made by M. Anzilottia2 
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M. FROMAGEOT understood that this proposa1 was to 
delete the words " after the last document of the written 
proceedings has been filed ", and to add at the beginning 
of the article: " When the case is ready for hearing." 

The PRESIDENT said that he would be compelied to vote 
against this proposa1 because there would be a danger of 
its re-introducing a difficuIty arising out of the original 
terit. That text gave the impression that when a case 
was ready for hearing-i.e., when the written proceedings 
were terminated-the date for the commencement of the 
oral proceedings must be fixed without delay. I t  was in 
order to overcome t h i ~  difficulty that the Court had adopted 
the more flexible tvording of the text now before the 
Court. l 

The President asked the Court whether they adopted 
the following text for Article 47, paragraph I: 

' "  When a case is ready for hearing, the date for 
the commencement of the oral proceedings shall be 
fixed by the Court, or by the President if the Court 
is not sitting." 

The result of the vote was as follows: five votes in favour 
of the text and five against. 

The PRESIDENT asked the Court's permission to reflect 
before giving his casting vote. 

Count R o s ~ w o ~ o w s ~ ~  said that he had voted in favour 
of the text because, ~vhichever wording was adopted- 
" after the last document haç been filed " or " when the 
case is ready for hearing "--the Court was always at 
liberty to select the time for the commencement of the 
oral proceedings. 

The REGIÇTRAR thought he recollected that the difficulty 
mentioned by the President had its origin in the English 
text, which used the word " upon ", which was equivalent 
to " dès que ", and stress had been laid on that text. 

Count ROSTW~ROWSKI proposed that they should Say: 
" Après (after) que l'affaire est en état " (When a case has 
become ready for hearing). 

M. ANZILOTTI said that he had voted in favour of the 
proposed wording because it took up the matter precisely 
where the preceding article left it. 

The PRESIDENT then put the following question to the 
Court (Jonkheer van Eysinga's proposal) : 

" Does the Court decide to replace the words 'if 
the Court is not sitting ' by the words ' during the 
judicial vacations ' ? " 

By eight votes to  one, with one abstention, the Court 
answered the question in the negative. 

M. ANZILOTTI said that, in Ais opinion, power to fix, the 
date for the  commencement of the oral proceedings should 
be given to the President, and no mention made of the 
Court, because it was simply a question of directing the 
work of the Court. I t  seemed unnecessary to summon the 
Court for this purpose. 

The PRESIDENT gathered that, if the Court adopted 
this suggestion for the first ' paragraph of Article 47, 
M. Anziiotti would make the same proposal with regard 
to paragraph 2. 

The PRESIDENT put the following question to the.Court : 
" Does the Court decide to delete the words ' b y ,  

the Court or ' and ' if the Court is not sitting ' in 
paragraph r of Article 47 ? " 

Baron ROLIN-JAEQ~EMYNS stated that he would vote 
for M. Anzilotti's proposa1 because he wished to eliminate 
the expression "or if the Court is not sitting " from the 
articles where i t  occurred. 

Ry seven votes to three, the Court answered the question 
put by the President in the negative. 

Jonkheer VAN EYSINGA suggested that the vote con- 
cerning the proposal to replace the words " after the last 
document of the written proceedings has becn filed ", in 
paragraph I, by the words " when the case is ready for 
hearing " should be reconsidered; he personalIy had voted 
in favour of the retention of the former words because 
he had been influenced by the difficulties alluded to by 
the Preçident; but these apparently related only to the 
English text. 

Count ROSTWOROWSKI said that he was in favour of a 
fresh vote on this point, biit wished the wording voted 
upon to be: " When a case has become ready for hearing " 
(après que l'afaire est en état). 

The PRESIDENT, noting that there was no opposition 
to the proposa1 to hoId a fresh vote, put the following 
question to the Court: 

" Does the Court decide to adopt the following text 
for paragraph I of Article 47: 

" ' When a case has become ready for hearing, 
the date for the commencement of the oral pro- 
ceedings shall be fixed by the 'court  or by the 
President if the Court is not sitting ' ? " 

~ h e  Court unanimously answered the question in the 
affirmative. 

Article 47, Paragrafih 2. 

The PRESIDENT opened the discussion on paragraph 2 

of Article 47 l. 
M. ANZILOTTI. though he did not ask for a vote, wished 

to emphasise that, in his opinion, the words " the Court 
or . . . i f  the Court is not sitting " in this paragraph 
should be deleted. 

Jonkheer VAN EYSINGA proposed that the words " during 
the judicial vacations" should be substituted for " if the 
Court is not sitting ". 

The PRESIDENT first asked the Court if they adopted 
the text. 

The Court adopted paragraph 2 of Article 47 unani- 
mously-but with three reservations. 

The PRESIDENT next put the following question: 

" Does the Court decide to substitute the words 
' during the judicial vacations ' for the words ' if the 
Court is not sitting ' in this paragraph ? " 

By eight votes to one, with one abstention, the Court 
answered the question in the negative. 

The PRESIDENT thought that, in the text just adopted, 
the words " la Cour " in the expression "si Za Cour ne 
silge pas ", might be replaced by the word " elle ''. 

I t  was decided accordingly and the article was adopted 
in second reading. 

1 See p. 163, for text adopted as the only paragraph of Article 47 
in fust reading. 1 Pp. 159-160. 
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I I . I I I . ~ ~ . *  In  paragraph 2, the Comrnittee proposed no change in 
Article 47. - Final Adoption. the French, but wished to render the words " s'il y a lieu " 

In paragraph I of Article 47, the Drafting Cornmittee by the wOrd " may " in the English text, 
proposed to Say: " When a case is ready for hearing" Article 47, as a whole, was finally adopted with these 
instead of " hus becoîne ready ". amendments. 

ARTICLE 48 (New Article). 

30.~.34** 
Dàscussed a s  Article qq bis. 

The PRESIDENT askecl the Court to discuss Article 44 bis, 
for which the foilowing text was proposecl by the Co-ordi- 
nation Commiçsion : 

" I. Aftcr the closure of the written p-oieedings, 
no further documcnts may be submitted to  the Court 
Save with the consent of the other party or Govern- 
ment conceriied, or with the authorisation of the Court. 
The consent .of the other partg7 or Governmelit COIL- 

cerncd shall be presumed if no opposition is made to 
the prodriction of the document. 

" 2. Should an agent or counsel, when presenting 
oral observations t o  the C.ourt, make use of a document 
which is not attachcd to the documents of the written 
proceedings, copies of the document in question. must 
be filcd in order that they may be communicated to  
the members of the Court and to the other party. 
This rule shall i ~ o t  apply to documents that have 
been published and are generally available, unlcss the 
Court should order the production of copies of such 
documents. 

" 3. A party or a Government concerned shall not 
producc a document .so late in the oral proceedings 
that the agent or counsel of the other party or Govern- 
ment concerned is unable to comment upon the said 
docutnent, i~riless the Court decides to give the said 
agent or counsel an opportunity for commenting 
upon it." 

BI. SCH~CKING felt that tliere were three possible situa- 
tions which had to be distinguished; but this harl not 
been done in the proposed text. 

The first situation was the following: a party submitted 
a new document, after the closuie of the written. but 
before the beginnlng of the oral proceedirigs; the ~ e & s t r ~  
communicated the new document to the other party, which 
would thus be in a position to  comment on i t  during the 
oral pleadings after investigating its authenticity and its 
contents; in that case, he questioned whether it was 
necessary to  require the consent of the last-named party 
to its production. 

It did not seem clear whether the first paragraph of the 
proposed article was meant onIy for the case of documents 
submit ted to the Registry in the intcrval between the closure 
of the written and the opening of the oral proceedings. 
If that was the intention, the text did not appear quite 
satisfactory; for it might convey the impression that, even 
after the contents of the document had been debated in 
the oral proceedings, the other party, realising that the 
document was dangerous to its case, would be entitled to  
declare, a t  the last moment of the oral proceedings, that 
it refuced the reqi~ired conse~it. 

* D 2, A .  3, p P  730-731. 
**  Ibid. ,  pp. 122-132. 

The second sitiiation which might arise was that in 
which a party submitted, or made use of, a new document 
during the oral proceedings. In that contingency, the 
proposed text only laid down that the party must supply 
the Coiirt with copies of the new document; but the consent 
of the other party was surely assumed, in that case aIso. 

Whether it was so or not, M. Schücking considered this 
case very cornpleu; for if a new document were cited during 
the pleadings, and if the other party subsequently refured 
to consent to its production, the document would have 
already produced its effect on the mind of the judges, who 
would find it difficult to ignore it altogether. 

That led onc to  think it inight be desirable that the 
new document should, in al1 cases, be communicated to  
the other party before k i n g  read at the hearing, or dis- 
tributed to the members of the Court. In that case the 
consent of the other party to the use of the bclated docu- 
ment might usefully be required. But that would be a 
departurc from the present practice of the Court, according 
to which the documents of one party were communicated 
to  the other parties through the Registry. 

Thc third contingency was that of a party submitting a 
document when the Court had already commenced its 
deliberations. He rather doubted whether the submission 
of a document at that stage-though it  had been allowed 
in a particular case-was really consistent with the funda- 
mental principles of the proceedings before the Court. 
He recognised, however, that the question was more 
complex than appeared at first sight. For if the Court 
decided .to refuse, nt that stage of the proceedings, to  
accept a document which the party in quëçtion had just 
discovered, would it not be opening the door to  a request 
for revision ? Perhaps, however, i t  would be possible to  
restrict the right of parties to submit new documents 
after the close of the pleadings to cases in which the Court 
itself demanded the document, or in which the party had 
already referred to  the contents of the document, or, 
finally, to cases in which the other party had expressly 
agreed to the production of the document. 

In  any case, M. Schücking could not agree that the 
proposed text furnished a satisfactory solution to  all the 
points he had just raised. 

M. GUERRERO, Vice-President, considered that the pro- 
duction of evidence was one of the most important ques- 
tions in proceedings before the Court. In  regard to the 
points raised by M. Schücking, he thought it would be 
unwise to fix the closure of the written proceedings as the 
latest moment for the free submission of documents. 

The applicant might, indeed, only realise the necessity 
for submitting a particular document after studying the 
last document of the respondent's written proceedings; and 
it would not be fair, in those circumstances, to refuse it 
the right to submit it without the other party's consent. 
Or again, one of the parties might find it necessary, during 
the first part of the oral proceedings, to submit a new 
document, as a result of something said by the other party 
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in the course of its pleadings. I t  seemed clear that the 
Court should accept such a document, subject always to  
its duty of preventing any unjustifiabie dclay in the sub- 
mission of documents. For it was to the Court's advantage 
to be acquainted with al1 the evidence, so that it might 
give judgment with a full knowledge of the facts. 

If i t  was thought ncccssary to  îîx a time-limit for the 
free submission of documents, it would appear better to  
take a via media; for instance, they might Say: "... after 
the first phase of the pleadings "-i.e., when the ayplicant 
party had made its first oral statement and the other party 
had replied thereto. 

Should fresh documents be submitted after that time- 
limit, the Court would not fait, in the intcrests of true 
justice, to  give the other party an opportunity of com- 
menting on thcm. 

Count ROSTWOROWSKI considered that tlie Court should 
choose between two systems: the first would be to leave 
the entire responsibility for the submission of documents 
to the parties; the second u70uld be to allow some initiative 
to the Court in the production of evidence, by empowcring 
it to demand the production of a document, proprio +notu. 
The article as proposed by tlie Co-ordination Commission 
made 110 provision for the case of a document being pro- 
duced because it was called for by the Court. Yet the 
Statute appeared to intend the Court to play a very active 
part in the production of evidencc. 

The PRESIDEKT explained that the Co-ordination Com- 
mission's idea, in proposing the first paragraph of Arti- 
cle 44 bis, was to  fil1 a gap in the existing Rules, which 
indeed Iaid down that documents in support miist be 
attached to the Case (Counter-Case), but did not make it 
clear that documents which were known to the party 
must, if possible, be submitted during the written pro-, 
ceedings. Where that was not possible, the Court could 
always authorise the submissiori of a document a t  a later 
stagë. But there was a risk to  the party, and the first 
paragraph drew attention to  this. 

The President added that Article 49 of the Statute 
gave the Court full power to cal1 for thc production of 
any document, a t  any stage of the procccdings. 

M. URRUTIA considered that the new Article 44 bis con- 
stituted an interpretation of Article 52 of the Statute, 
as meaning that proofs and evidence must be submitted 
during the written proceedings. 

M. ANZILOTTI suggested that Article 52 related solely to 
oral proceedings. 

The PRESIDEKT said that, according ;O Article 52 of the 
Statute. if the new document were submitted with the 
consent'of the other party, the Court was not even entitled 
to refuse i t ;  if such consent was not given, the Court 
might accept i t  or refuse it. In  his view, that provision 
was in harmony with the first paragraph of the proposed 
Article 44 bis. 
- M. ANZILOTTI thought that the attitude of the Court 

towards this question shouId be as little formal as possible. 
From that standpoint, he considered the Vice-President'ç 
proposa1 eminently practical, as it would allow the free 
submission of documents during the first phase of the oral 
proceedings also; for the periods of the repIy and the 
rejoinder, they might envisage a clause prescribing that the 
consent of the other party, or, failing this, the leave of 
the Court, must be obtained. 

M. Anzilotti further drew attention to  the provisions of 
Article 61 of the Statute concerning the revision of the 

Court's judgmerits, and asked what would be the situation 
if the Court, after refusing leave to  a party to submit a 
document that had bcen discovered at the laçt moment, 
had to deal, later on, with a request for revision based on 
this very document. Would the Court be bound to reject 
the request, on the grouncl that the documerit was known 
before the judgment was given ? He thought that, to 
avoid difficult situations, the Court should adopt the most 
liberal attitude possible in regard to this matter. In  his 
view, the question tmned on the respective importance of 
the written and oral proceedings. Though he recognised 
that, before an international Court, the written proceedings 
werc more important than would bc the case before a 
national court, he would like to see more importaiice attri- 
buted to the oral proceedings before the Court, which 
should not be a mere repetition of the written memorials. 

M. GUERREXO pointed out that his suggestion would, 
in the first place, make it possible to accept documents 
which a party, in good faith, did not present until the 
first phase of thc cral proceedings; and, secondly, it would 
enable the Court to  prevent an abuse of the Rule-e.g., if 
a party submitted a document late without adequate 
reason, the Court might allow the other side a period in 
which to rebut its contents. 

M. S C H ~ C K I N G  feared that, if they laid down in the 
Rules, as suggested by the Vice-President, that a party 
might always submit new documents during the first 
phase of the pleadings without the consent of the other 
party, that might be regarded, in some measure, as an 
invitation to the parties to keep back the more important 
documents until the oral proceedings. 

M. URRUT~A tkiought it was essential to discuss para- 
graph I of the proposed article in conjunction with the 
succeeding paragraphs. 

For his own part, he saw no difficulty in accepting the 
pri~iciple laid down in paragraph 1, provided that the 
parties were left free, as was done in paragraph z ,  to  submit 
documents, subject to certain conditions, at  the time of 
the pleadings, and'provided that, as laid down in para- 
graph 3, a party might exercise that right at any time up 
t o  the end of the oral proceedings. . 

Baron ROLI~'-JAEQUEAIYNS asked whether, in the opinion 
of the authors of the draft, paragraph 2 provided for the 
case of an agent making use of a new document, although 
the conditions set forth in paragraph I were nat fulfilled. 

M. FROMAGEOT considered that the drafting of Arti- 
cle' 44 bis seemed unsatisfactory. Comparing paragraph r 
with paragraph 2, i t  appeared that, if the new document 
was presented after the written proceedings and before the 
commencement of the oral proceedings, the consent of the 
other party or the sanction of the Court was required, but 
that, if i t  was presented during the oral proceedings, al1 
that was required was the distribution of a certain number 
of copies. 

Paragraph 3 aIso laid down a somewhat vague condition. 
31. Fromageot wished to draw a distinction between 

the acceptance of a new document and the conditions 
which might attach to that acceptance-namely, either 
the sanction of the Court or, more particularly, the com- 
munication of the document to the other party. In  the 
written proceedings, i t  was quite natural that the com- 
munication to the other party of documents in support 
attached to the Case or Counter-Case and distributed to 
the Court by the Regiçtry should also be undertaken by 
the latter. But he was not sure whether, after the written 
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proceedings had been terminated, it was a sound method 
to lay down that the communication of a document to 
the other party was to be preceded by its filing with 
the Registry-i.e. with the Court. The result was that 
the Registry and the Court had cognisance of the document 
before the party to which it was communicated and which 
rnight not consent to its production. A judge could not 
entirely disregard a document which had perhaps con- 
vinced him. At the oral proccedings, M. Fromageot held 
that no document shou1d actually be produced or laid 
before the Court without having been first communicated- 
before being filed with the Registry-to the other party 
by the party desiring to produce it. 

Jonkheer v ~ f ;  EYSINGA had regarded the proposed article 
as an attempt to deal with the difficulties often encountered 
by the Court when documents had becn produced at a 
time when it could reasonably be questioned whether their 
production was not too latc. Rut yerhaps the,proposal was 
somewhat inelastit, and perhaps the Vice-Presidcnt's sug- 
gestion contained features meriting attention. 

Of course, they must set out from the principle that 
documents in support of the respective contentions must 
be produccd in the written proceedings. But, that prin- 
ciple having been laid down, as was done in Article 43 of 
the Statute and Article 40 of the Rules, exceptions to it ' 
were necessary in two different sets of circumstances. In 
the first placc, it might hapyen that, in the oral proceedings, 
fresh arguments were put forward which called for fresh 
argiimeiits on the other side to rebut thern, and these might 
entai1 the production of fresh documents. In the next 
place, it was always possible that a new document would 
exert such an influence that it might even necessitate 
revision of the proceedings. After alluding to the principle, 
the article might mention these two exceptional cases in 
which new documents might justifiably be produced as late 
as the conclusion of the first pleadinga; only when that 
moment arrived would it be neceçsary for the other party 
or the Court to have a Say in the matter. On the othcr 
hand, new facts might be freely adduced at any time up to 
the delivery of thc judgment in virtue of Article 61 of the 
Statute, ta which hl. Anzilotti had referred. 

hl. SCHUCKING thought that the simplest plan would 
be to  refcr the article back to the Co-ordination Com- 
mission, which should, however, hi-st of alI be acquainted 
with the ideas of the majority of the Court. For instance, 
it had been suggested that the party which desired to  
adducc a fresh document in the oral proceedings should 
communicate that document direclly to the other side, 
in order that the latter might, if it desircd, object before the 
judges were acquainted with the contents of the document. 
The Co-ordination Commission must know the views of thc 
Court on this point. 

The PRESIDENT observed that the Court had before it  a 
motion proposed by the Vice-President and supported by 
M. Anzilotti. 

M. GUERRERO, Vice-President, recalled that this proposa1 
was intended to fix the time-limit for the production of 
evidence a t  the beginning of the oral proceedings- i.e. after 
the applicant's first speech and the respondent's answer. 
By fixing the time referred to in Article 52 of the Statute ' 

thus, they would, on the one hand, avoid any excessive 
strictness and, on the other, dispose of the difficulties 
experienced by the Court in the past. 

hl. FRO~~AGEOT considered that to  fix a limit part-way 
through the oral yroceedings would, be a compromise, but 
that this was not a matter for compromise. A time-limit 

should be fixed a i  the termination of the written proceedings 
or, in the case of documents bona fide discovered by a Govern- 
ment at the last moment, at  the conclusion of the oral pro- 
ceedings. Care must be exercised to  avoid the danger ;£ a 
possible application for revision. 

M. NEGULESCO thought that a document might be pro- 
'duced at any stage of the proceedings. Article 61 of the 
Statute showed that a document might be produced up to  
the time of delivery of judgment. Rut certain principles 
must be laid down: the production of documents at the 
discretion-of the respective parties should only be possible 
up to the end of the written proceedings. Later, they should 
be able to  produce documents only with the consent of the 
other party. In  the event of an objection, the Court would 
decidc. 

These were the tliree ideas which, in M. Ncgulesco's view, 
should be brought out in drafting a text for Article 44 bis. 
M. FROYAGEOT still had doubts regarding the commu- 

nication of documents from one party to  thc other through 
the Court. 

M. ANZILOTTI asked whether there was not a provision 
laying down that this was to be done through the Regiçtry. 

The REGISTRAR said that there was: Article 43 of the 
Statute. 

M. FROWAGEOT considered that Article 43 of the Statute 
applied onIy to the written proceedings. 

The PRESIDENT would have preferred the first paragraph 
of the proposed article to be purely and simply rejected 
rather tlian adopted in the form proposed by the Vice- 
President, which, in the President's opinion, would entail 
unforeseen consequences. He feared that the rule, if adopted 
in this form, would not preclude the production. of docu- 
ments intentionally held back, the vcry possibility which 
the proposed article was intended to prevent. 

Jonkheer VAN EYSINGA having referred to  the suggestion 
made by hirn with a view fo defining the idea put forward 
by the Vice-President, a suggestion with which he hoped 
the President would agree, the PRESIDENT asked Jonkheer 
van Eysinga to draft a text embodying this suggestion. 
Jonkheer VAN EYSINGA agreed to do so and read the fol- 
Iowing text : 

" NevertheIess, should new arguments advanced by 
one party in the course of the first statements a t  the 
oral proceedings oblige the other party to produce 
ncw written evidence or documents, it may do so 
without first obtaining the consent of the other party 
or the sanction of the Court. The same shall apply 
should the other party discover, before delivery of 
judgment, a document which is new in the sense of 
Article 61 of the Statute." 

M. A N Z I L O ~ I  wondered what was rnearit by " new argu- 
ments ". The expression seemed to hirn vague. He also 
recalled the difficulty arising from the fact that some docu- 
ments which, in the written proceedings, might in al1 good 
faith be regarded as irrelevant and unimportant might 
perhaps assume importance as a result of the hearing of 
witnesses, of expert enquiries or of a visit of inspection. 
This consideration seemed to point to the fact that a hard- 
and-fast line drawn between the written and oral procecdings 
might in some cases Iead to difficulties or even to injustice. 

'Jonkheer VAN EYSINGA observed that, in the event of 
a dispute as to wliether ccrtain arguments were or were 
not " new ", the decision would rcst with the Court. 

The PRESIDENT asked Jonkheer van Eysinga whether 



he would agree to  the addition a t  the end of his draft of If the principle were adopted, the Ca-ordination Com- 
the words: " In case of doubt, the decision shall rest with mission could work out the final text. .- 

the Court." M. GUERRERO. Vice-President. a ~ r e e d  with M. Anzilotti. 
Jonkheer VAN EYSINCA agreed to this. 

Baron ROLIN- JAEQUE~IYNS said that Jonkheer van 
Eysinga's text could be applicd only if the decision rested 
with the Court. He thought tlie Court should have the 
widest possible powers, but these powers seemed to be 
limited by the proposed text, as the Court would intervene 
onlv'in case of doubt. 
1 he PRESIVENT proposed that the Court should firrt vote 

on the substance of the Vice-President's proposal, which 
was that in paragraph I of Article 44 bis of the Co-ordination 
Commission's text, the words " after the termination of 
the written proceedings " should be replaced by: " after 
the completion of the first two oral statements . . .". 

Baron ROLIU- JAEQUEMYNS proposed that they should 
Say: " before the Replies ". I t  miglit'happen that there 
were two counçel speaking on behalf of the same party. 

hl. ANZILOTTI, in that case, would be in favour of saying: 
" after the termination of the oral proceedings ". 

The PRESIDENT asked the Vice-President if he agreed 
to these suggestions. 

M. GUERRERO, Vice-President, replied that he did, but 
a t  the same time refcrred to  what he had already said in 
expIanation of his amendment. He added that, i f  the 
Court accepted a new document, it shouId re-open the 
hearing in regard to  that document. 

M. FROMAGEOT feared that the text proposed by the Vice- 
President. would encourage agents to produce their most 
convincing eridence only at the very last moment, and he 
preferred the. Co-ordination Commission's text. 

M. ANZILOTTI would be sorry if the right to present new 
documents during the oral proccedings were not recognised. 
He would not, however, propose an amendment, as the Court 
did not seem to share his view. 

M. WANG had understood the Vice-President's motion to  - be as follows: that paragraph I of the proposed Article 44 bis 
should be maintained, but that the Vice-President's pro- 
posa1 should constitute an exception to the rule laid down 
in that paragraph. 

M. GUERRERO, Vice-President, agrccd that that was so. 

M. ADATCI said that, being in favour of the compromise 
suggested by Jonkheer van Eysinga, he would vote against 
the Vice-President's motion. 

hl. FKO~IAGEOT, in pri~iciple, would prefer the text of the 
Co-ordination Commission for the first paragraph, but 
with the following addition: " save with the consent of the 
other party to ruhich the new doczcnzent shall have Previoztsly 
been communicaterZ "; he also considered that the passage 
in the paragraph relating to  the presumytion of consent 
was too vague. a 

M. Frornageot would be in favour of deleti~ig most of the 
Co-ordination Commission's second paragraph. 

M. ANZILOTTI was afraid that it would be difficult at  . 
present to  vote upon a text. But the Vice-President had 
raised a question of principle upon which the Court rnight 
perhaps vote. . The question could be formulated as follows: 

" 1s the Court of opinion that, after the termination 
of the written proceedings, no further wrjtten evidence 
should be accepted, Save with the consent of the other 
part? or with the sanction of the Court 7 " 

But, in order to make it  quite clear what the vote was about, 
it should be stated that it related to the principle laid down 
in Article 44 bis. 

The PRESID-ENT raised the question whcther, if the Court 
answered the question in the negaiive, it would be obliged 
to add something to the text of Article 44 bis. 

M. AKZILOTTX thought that, in that case, either the Vice- 
President's proposa1 or that of Jonkheer van Eysinga woiild 
then come up for consideration. 

The PRESIDEKT thought that, as some members of the 
Court seemed to think that it would be better not to touch 
the existing Rule, the Coiirt might first vote on that point. 
Accordingly, he asked whether the Court was in favour of 
maintaining the text of the existing Rules, in so far as 
concerned the point under discussion. 

Ry nine votes to three, the Court answered the question 
in the affirmative. 

The PRESIDENT then repeated M. Anzilotti's motion, 
which was as follows: 

" 1s the Court of opinion that, after the termination 
of the written proceedings, no further written evidence 
should be accepted, save with the consent of the other 
party or with the sanction of the Court ? " 

M. URRUTIA asked M. Anzilotti whether his motion con- 
taincd an irnplicit reference to  Article 61 of the Statiite. 

hl. AKZILOTTI having replied in the affirmative, 
M. URRUTIA said that he would vote against the motion, 
since an affirmative answer would, in his view, be inconsistent 
with the Statute. 

The PRESIDENT took a vote on M. Anzilotti's question. 
The Court answered it  in the affirmative by seven votes 

to five. 

M. ANZILOTTI proposed that the text should be referred 
back to the Co-ordination Commission, or that M. Fromàgeot 
should be asked to work out a new draft. 

M. NEGULESCO thought that the Co-ordination Com- 
mission might usefully draw up a new text, in which effect 
would be given to the decisions that had just been adopted. 

The PRESIUENT, though nnt desirous of putting more 
work on the Co-ordination Commission, hoped that it would 
sec its way to frame a clause such as would satisfy, if not 
the whole, at  any rate the great majority of the Court. 

No objection having been offered, hc declared that the 
Co-ordination Commission was requested to reconsider its 
text. 

Article 44 bis, Paragra$h 2. 

The PRESIDENT opened the discussion on the second 
paragraph of Article 44 bis, which was based on the assump- 
tian that the document in question had been regularly 
produred - in othcr words, that it had been produccd with 
the authorisation of the Court, or with the consent of the 
other party. 

Count R o s ~ w o ~ o w s ~ i  thought that the wording of this 
text should make it clear that paragraph 2 was dependent 
on paragraph I .  

M. SCH~CKING thought there was a contradiction between 
paragraph 2 and paragraph I. Paragraph 2 laid down 
that the documents must be filed with the Registry in order 
to he communicated to the other party; but, according to 
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paragraph I, .the consent of the other party had to be 
obtained before the document was submitted to the Court. 

The PRESIDENT asked what the Court's practice had been 
in recent proceedings. 

The REGISTRAR said that, if the party concerned sub- 
mitted a new document in duplicate, one copy was forth- 
with transmitted to the other party, with a mention that 
it was only a proviSional copy. The second copy was used 
by the Registry for the reproduction of the document. 
A certain number of the copies thus reproduced, duly 
certified as correct, wek then transmitted as official copies 
to the other party, at the same time as to the judges. 

If the party in question had filed the document in one 
copy only, an analogous procedure was observed. 

In al1 cases, the opposing party had cognisance of the 
document before-though sometimes very shortly before 
-it was seen by the members of the Court. 

M. SCH~CKING and M. FRO~~AGEOT thought that, in spite 
of the explanations just given in regard to the practice, 
there was a contradiction between paragraphs I and z 
in Article 44 bis. 

The PRESIDENT said that, in the light of the experience 
gained in the Eastern Greenland case, the Second Committee 
had proposed, for Article 44 bis,  two paragraphs almost 
identical with those now submitted by the Co-ordination 
Commission; some improvements had, however, been intro- 
duced in the latter texts, out of regard to the Court's 
judgment in the Peter Pazmany case. 

M. FROMAGEOT said that, in conjunction with the question 
deaIt with in paragraph 2-which was of a purely materiai 
nature-they had to consider a much graver point which 
had not yet been dealt with; nameIy, the case in which one 
party demanded that the other party should submit a parti- 
cular document. How far, he asked, was the Court able to 
compel its production ? 

The PRESIDENT observed that that question had been 
discussed in the.first report of the Second Comrnittee. 

M. URRUTIA feared that it would be very difficult for the 
Court to make rigid rules. 

I t  would be better to be content %th the terms of 
Article $2 of the Statute and leave the Court free to refuse 
any document submitted without the consent of the other 
party-in other words, to ignore it for the purposes of its 
decision. 

The PRESIDENT gathered that M. Urrutia was, in con- 
sequence, in favour of omitting paragraph z .  

M. URRUTIA replied in the affirmative; he would also 
favour the omission of paragraph 3. 

The PRESIDENT asked the Registrar if the omission, 
purely and simpIy, of paragraph 2 would cause him any 
difficulty. . , 

The REGIÇTRAR said he did not think so; the existing 
practice would be continued. At the worst, there would 
be a certain lack of symmetry; for, in regard to documents 
submitted with Cases and Counter-Cases, various details 
had aIready been laid down-e.g., in regard to languages 
and certificates-whereas, in the case of documents sub- 
mitted during the oral proceedings, these details had been 
reserved for this very Article 44 bis. I t  would, however, 
be quite possible to proceed, by making analogous application 
of the existing Rules. 

1 See D 2, A. 3, p. 770. 

M. ANZILOTTI was prepared to agree to the omission of 
this paragraph. I t  would, however, be neccssary to Say 
somewhere in Article 44 bis what procedure had to be 
foilowed in order ta obtain the consent of the other party, 
or the decision of the Court. 

M. FROMAGEOT thought that something would have to 
be added in the first paragraph to elucidate the meaning; 
they might Say, for instance: " . . . Save with the consent 
of the other party, to which the document must have been 
yreviously communicated ". 

Baron ROLIN-JAEQUEMYNS thought that this suggestion 
should be referred to the Co-ordination Commission. 

The PRESIDENT pointed out that, if the Court uished 
the Co-ordination Commission to review the test of Ar- 
ticle 44 bis, it must give some guidance to the Commis- 
sion. 

Baron ROLIN-JAEQUEMYNS observed that a decision had + 

already been adopted in regard to paragraph 1; and the 
discussion on paragraph 2 had shown clearly that, in the 
Court's opinion, that paragraph was merely a çupplement 
to paragraph I, intended to explain its working. 

The PRESIDENT said -that, as regards paragraph I, in 
view of what the Court had decided, the Co-ordination 
Commission would do its best to find a formuIa that would 
satisfy most of the members; but, if that was found impos- 
sible, the Commission would leave the article as it stood. 

M. SCH~CKING pointed out that M. Fromageot had sug- 
gested omitting paragraph 2 of the article, while adding 
words to paragraph I, which wouId run: " . . . the consent 
of the other party, to which the document inust be com- 
municated immediately . . .", in other words, providing 
that the communication would only take place between 
the parties. 

Jonkheer VAN 'EYSINGA thought it wouId be highly 
imprudent to do anything to weaken a principle which 
was one of the corner-stones of the Court's jurisdiction- 
namely, that, before the Court, any contact between the 
parties must take place through the Registrar, pursuant 
to Article 43 of the Statute, which precluded any direct 
communication between them. 

M. SCHÜCKING pointed out that Article 43 of the Statute 
referred only to the wntten proceedings. 

Jonkheer VAN EYSINGA s'aid that it referred, prirnarily, 
to the d t t e n  proceedings, but that it also contemplated ' 

the oral proceedings. Moreover, this was a principle that 
had never been caIled in question 

M. FROMAGEOT thought that, for the sake of clarity, 
the Rules should lay down that any new document that 
it was proposed to subpit should first be filed with the 
Registry, and then communicated by the Registry to the 
other party; the Latter would either give or refuse its 
consent; and then the Court would decide. 

The PRESIDENT considered that it might, indeed, be 
undesirable for the Court to examine a document before it 
had been formally admitted. 

M. GUERRERO, Vice-President , thought that the members 
of the Court would, in any case, inevitably have to become 
acquainted with .the document, either because the party 
concerned had given its consent to its production, or because ' 
it had refused its consent; for, in the latter case, the Court 
would certainly be compelled to examine the document in 
order to decide whether to give or refuse its authorisation. 

The PRESIDENT thought that, after the discu~sion which 
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had just taken place, the Court could decide on the question 
of the omission of paragraph z of Article 44 bis. 

He put the retention of the said paragraph to the vote. 

By eleven votes against one, it waç decided to omit the 
second paragraph proposed by the Co-ordination Cammis- 
sion for Article 44 bis. MM. Negulesco, Anzilotti, Fromageot, 
Count Rostworowski, Baron Rolin - Jaequemyns and 
M. Guerrero said they had voted against the retention of 
the parag-raph on the understanding that paragraph r would 
be ampIified. 

6.11.35.* 
Lliscussed as -4rlz'cle 44 bis. 

The PRESIDENT observed that lengthy discussions had 
taken place in the previous year regarding Article 44 bis. 

The discussion had resulted in a number of decisions, 
and in particular the adoption in principle l of the first 
paragraph of the text proposed by the Co-ordination Com- 
mission a and the deletion of the second paragraph of 
that t e ~ t . ~  The third paragraph, however, had not been 
discussed and no final draft had been adopted. 

M. S C H ~ C K I N G ,  ohserving that Article 44 bis related to 
evidence, thought that it would be better to deal first in 
the Rules with the course of the oral proceedings in general, 
dealing with evidence only after Article 46 of the Rules, 
and then to group together al1 provisions relating to this 
subject. 

M. FROMAGEOT agreed. Hc added that evidence was 
either written and documentary evidence, or oral; of oral 
evidence some miaht be the evidence of witnesses. I t  

.2 

would be a good thing to say in one and the same provision 
that, a f t ~ r  the termination of the writtcn proceedings-and 
even during the oral proceedings if the necessity arose-if 
a party wished to produce a new document it  might do so, 
but subject t o  the-condition that tliis new document rnust 
be communicated beforehand to the other party and to 
the Court. Finally, i t  would be well to  state that, if a 
party intended to call witnesses, experts or any other 
persons abie to furnish oraI information or explanations, i t  
rnust give notice of such intention a certain time before 
the commencement of the oral proceedings. 

Al1 these rulcs should be grouped together instead of 
being scattcred, as was at present the case, arnongst various 
articles relating to different matters. 

M. Scwüc~r~ ic  proposed in this connection that the 
discussion of Article 44 bis should be postponed until after 
Article 46 had been discussed, since the latter article, he 
conçidered, dcalt with what might be described as the 
normal oral procedure. 

M. NEGULESCO observed that M. Schücking and M. 
Fromageot had raised a question'oi principle. The exist- 
ing Rules appeared to confuse the taking of evidence and 
the oral pleadings. According to the codes of procedure 
of the different countries, howevcr, parties were able to 
subrnit their oral evidence after the termination of the 
written procecdings, and when al1 the evidence had been 

- produccd the parties were convoked to appear in open 
court to argue the merits of the case. I t  was no doubt 
truc that, durjng the course of the hearings, additional 
evidencc might either be called for by the Court proprio 
motu, or be produced by the representatives of the parties; 

but that was no reason why the Rules should not follow a 
more logicaI arrangement: first should corne the provisions 
relating to  evidence, and next the provisions conccrning 
the oral proceedings. 

Jonkheer VAN EYÇINGA thought that it might be con- 
ccded that the ideal procedure would be one in which 
each party would attach to its mernorials in the written 
proceedings al1 documents on which it intended to rely, 
and would produce a list of witnesses before the hearing, 
where such witnesses were heard immediâtely, and in which 
the Court would not open the oral argument until after 
having read al1 documents and heard al1 witnesses. 

This, however, was not the system provided for in the 

* D 2 ,  A.  3, pp. 180-182 and 187-188. 
1 P. 168. 

P. 165, 
See above. 

statut;, and thé Court could n i t  modify the Statute by 
means of the Ruleç. Articles 48, 49, 50 and 51 of the 
Statute did not establish a clear demarcation between the 
stage of oral argument and that of the production-of written 
and oral evidence; on the contrary, it prescribed that 
evidence ~night bc produced during the oral argument. 

M. GUERREHO, Vice-Presidcnt, had gathered that hl. 
Schücking's idea waç that a11 articles concerning the pro- 
duction of evidence should be grouped together in order 
to  make it easier for a party to refer to the necessary 
data when seeking to ascertain iiow evide~lce should be 
submitted. He shared this view and suggested that the 
Drafting Committee should be asked, in conjunction with 
hl. Schücking, to  prepare a draft on these lines. 

hl. FRO~IAGEOT drew Jonkheer van Eysinga's attention 
to a distinction to be drawn between the duties of parties 
and the powers of the Court in connection with the taking 
of evidence. What the Statute did was to provide that 
the Court could at any time call for additional evidence. 
Beçides this power of the Court, however, there was the 
duty of parties to produce their evidence; M. fiomageot 
thought that the present discussion mainly concerned the 
moment at which they should do so. 

In  regard to this, it was certain that it was impossible 
strictly to spply the idea that al1 evidence must be pro- 
duced before tlie oral argument of a case, because even in 
the course of that argument parties might be called upon 
to produce frcsli evidence, not merely to  meet a request 
by the Court, but also as a result of the arguments of the 
otlier side. Accordingly, i t  could not hc laid down that, 
once the oral procccdings had begun, no further evidence 
could be ~roduccd:  on the other hand. it should be laid 
down that, if in the course of the oral argument a party 
considered that a new document shouId be produced, such 
document could be produced only if it Iiad been com- 
municated beforehand to the Court and the other party. 

M. NEGULESCO said that his remarks reIated ta the 
duty of parties to support their statements by evidence; 
such cvidence should, in his view, be furnished before the 
commencement of the hearing. I t  was clcar that additional 
evidence could be produced, even after the opening of the 
oral proceedings, but such evidence might be refused 
admission in virtue of Article 52 of the Statute. 

The PRESIDENT thought that the system provided for 
in the Statute and Rules was the only one appropriate to 
an international tribunal such as the Court, where, Save in 
exceptional cases, evidence would be furnished by the 
parties in written form. And the system of the Statute 
(more especially Article 43) was that evidence would in 
principle be in writing,_ the production of oral evidence 
being additional and optional. 

hl. NEGULESCO pointed out that, under Article 47 of the 
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Rules,l each party must inform the Court and the other 
parties, in sufficient time bcforc the opening of the oral 
proceedings, of al1 evidence which it intended to produce. 
This provision, he thought, was incomplete:.was the Court 
to decide before tlie oraI proceedings whether evidence 
which it was proposed to produce was admissible or not ? 
Was it bound'to hear witnesses which a party proposed 
to call, even i f  the evidence in question u7as not relevant ? 
And if the Court was bound to hear a witness if the parties 
were agreed that he should be called, what was the situation 
if they disagreed ? His own opinion was that the Court 
would have to decide by a n  ordcr madc undcr Article 48 
of the Statute. 

M. AKZILOTTI observed that th; Court had purposely 
reservcd an eiitirely free hand for itself to hear the parties 
before or after the production of the different forms of 
cvidencc2 

The PRESIDEKT noted that M. Schücking's proposa1 that 
Article 44 bis should not be discussed until after Article 46 
(Article 47 of the Rules of 11.111.36) was adopted. 

Disczlssed as Article 44 bis. - - - 
The PRESIDEKT asked RI. Schücking if he also desired to 

reserve Article 47. 

M. SCH~CIIING answered in the affirmative. In his view, 
the Court should now go on to discuss the articles concern- 
ing evidence. The first of thcse was Article 44 bis. 

The PRESIDENT pointed out that .the Drafting Committee . 
had not yet frametl the text of this article. 

M. FROMAGEOT observed that there were some points 
which had already been touched upon, but which it would 
be useful to decide before drawiiig up  the text. First, thcre 
was the question of allowing agents and counsel to submit 
evidence, which they desired to producc during the hearing, 
after the close of the written proceedings. Next, there was 
the question of the forms and conditions governing the sub- 
mission of new documents in this way. 

The PRESIDENT pointed out that these questions had been 
debated a t  length by the Second Committee, the Co-ordin- 
ation Commission and the Court itself in May 1934 and had 
been the subject of decisions; he asked if the Court desired 
to re-open questions which it had dealt with in May. 

M. FRO~IAGEOT said he did nox wish to  re-open questions 
which the Court had settled by its vote;.but he was uncer- 
tain whethcr, as thingsnow stood, it was possible for a written 
document to be submitted to  the Court after the closure of 
the written proceedings. 

Baron KOLIN-J .~EQUE~IY~ 'S ,  referring to the documents 
' relating to the work undertaken in May 1934, said he 

bclieved that, as things now stood, it was possible, subject 
to certain conditions, to file new documents even after the 
closure of. the oral proceedings. 

M. FRO~~AGEOT proposed to take as a starting-point the 
following text, which the Court adopted in 1934 on M. 
Anzilotti's motion : 

" The Court is of opinion that, after the termination 
of the written proceedings, no further written evidence 

1 I.e. ,  the article of the oId Rules beanng this number (Article 49 
of the Rules of 11.iir.36). 

a Article 45 of the old Rules. Cf. Series D 2, pp. 142, 208 ( s ~ b  
Article 46) (Article 50 of the Rules of 1r.11r.36). 

shall be accepted, Save with the' consent of the other 
party or with the sanction of the Court." l 

M. SCHÜCKING pointed out that, in 1934, the Court had 
adoptcd the first paragraph of Article 44 bis in principle 
and had deIeted the second paragraph. They should now, 
therefore, examine the third paragraph. 

M. Schücking proposed to omit this paragraph and to 
add to the first paragraph the following words, which were 
a rcproduction of the second part of paragraph 3: 

" The Court will give its sanction if the document 
lias not been submitted too late to allow the agent or 
counsel of the other party an opportunity of comment- 
ing on it, provided always that the Court may decide to 
afford such opportunity to the said agent or counsel." 

' .  The PRESIDENT would prefer that the sentence should 
bcgin in the negativc form. I t  might read: " The Court will 
not give its sanction if the document has bccn submitted 
too late. . . ." 

The REGISTRAR observed that the Court had power to 
authorise the party to  produce a fresh document, but at the 
same time to allow the other Party an opportunity of com- 
menting on the document. Consequently, the question 
whether it was " too late " was one for the Court to decide; 
it was a subjective condition. If the Court desired to take 
the course suggested by the President, they would have to  
adopt a slightly different wording, something, for instance, 
on the following Iines: " The Court will not grant such 
sanction without at thc same time giving the other party 
a n  opportunity of offering comments." 

hi. S C H ~ C K I N G  thought that it would really be necessary 
to  insert this idea in the first paragraph, and to delete the 
first words of paragraph 3. 

M. GUERRERO, Vice-President, desired, on the,contrary, 
to maintain the distinction between paragraphs I and 3 of 
Article 44 bis, seeing that they related to  two perfectly 
distinct cascs, namely: in the first place, the filing of a dom- 
ment a t  the beginning of the oral proceedings; and, in the 
second place, its submission when it was manifestly too late. 

M. SCH~CKING said that the text of the first paragraph 
appeared really to cover both cases. 

The PRESIDENT asked M. Schücking to draw up a text 
which might serve as a basis of discussion a t  the next meeting. 

7.11.35.* 
Discussed as Article # bis. 

The PRESIDENT çaid that the Drafting Committee had met 
on the previous day to consider the amended text of Article 
44 bis drafted by M. Schücking. The Court had now to 
examine the text prepared by the Committee, which was 
as follows: 

" Except as provided in the following paragraph, no 
new document may be submitted to  the Court after , 
the termination of the written proceedings Save with 
the consent of the other party. The party desiring to  
produce the new document shall file the original or a 
certified copy thcreof with the Registry, which will be 
responsible for communicating it to the other party and 
will inform the Court. The other party shall be held 

* D 2 ,  A. 3, pp. 188-199. 
P. 168. ' 

a P. 165. 



Article q8 

to  have given its consent if it does not lodge an objection 
to the production of the document. 

" If this conkent is not given, the Court may either 
refuse to allow or sanction the production of the new 
document. The Court shall not sanction the production 
of the new document without giving the other party 
an opportunity of commenting upon it." 

The President explained that the Drafting Committee had 
endeavoured in this text to meet al1 the views which had 
been expressed in the course of the lengthy discussions in 
May 193.4, whilst of necessity being mindful of Anglo- 
American opinion, since the rules of evidence were not the 
same under the Anglo-saxon system of law as under Con- 
tinental law. 

He asked M. Schucking to comment on the text. 
M. SCH~CKING said that the draft presented by the 

Drafting Committee was divided into two paragraphs, 
corresponding to two different sets of circumstances. 

The first began by laying down the rule that no new 
document might be presented to the Court after the ter- 
mination of the written proceedings save with the consent 
of the other party; it covered the case where such consent 
was given. 

There were three periods to  be considered: the first 
extended from the end of the written proceedings to the 
beginning of the oral proceedings; the second corresponded 
to the actual hearings; and the third began a t  the con- 
clusion of the hearings and continued during the Court's 
deliberation. 

The Drafting Committee had decided to apply the same 
rule to  these three periods. At a previous discussion, 
the Court had aIready considered whether it  was possible 
to rely on a document submitted during the deliberation. 
I t  had decided that this was possible, becaure it  might 
happen that the nature of this document was such that, if 
the Court refused to accept it, an application for revision 
could be based thereon (Article 61 of the Statute). The 
Drafting Committee, however, had not explicitly mentioned 
this possibility ; it was covered by the words: " after the 
termination of the written proceedings ". 

The expression used in the text was " noikveau document ", 
and not " piéce iustificative ", because it  was a question of 
evidence. The word " ductirnent " had a technical meaning 
in law and meant an instrument to  be relied on to  establish 
facts. The expression " pièces j~stifiçntivcs ", on the other 
hand, was much wider. For instance, the citation of an 
authority on international law came under the heading of a 
" pièce ju~tifïcatiue " but not of a " document " in the sense 
in which that word was used in this article. 

The second sentence of the first paragraph indicated the 
course to be followed by a party when submitting a docu- 
ment after the termination of the written proceedings. 
The question whether the party concerned should com- 
municate the document direct to the other side had been 
exhaustively considered. The Committee had adopted the 
view previously expressed by Jonkheer van Eysinga to 
the effect that, in proceedings before the Court, there was 
no direct communication between the parties and had held 
that an agent desiring to transmit a document to the other 
side must do so through the Registry. This principle had 
been stated in the following sentence: 

" The'party desiring to produce the new document 
shall füe the original or a certified copy thereof with 

Pp. 165-166. 
a Cf. Series A/B 61, p. 216. 
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the Registry, which will be responsible for commu- 
nicating it to the other party and will inform the Court." 

Two views had been expressed in the Drafting Com- 
mittee concerning the communication of the new document 
to judges. One view had been that any document filed with 
the Registry must be at once communicated to the judges. 
The other view had been that there should not be immediate 
communication to  iudges, so that they would not be ac- 
quainted with the dociment and should not be infiuenced 
by it, in case the document were not accepted as a result 
of the other party's refusal to  consent and of the with- 
holding of the Court's sanction. 

In  the coursc of a previous discussion l, the Vice-President 
had said that there &uld be no objection to al1 judges seeing 
new documents because they would do so in any case, for 
either the other party would give its consent or it would 
refuse to do so, in which case the Court would have to 
consider whether or not to  sanction the production of the 
document. I t  had, however, been observed in the Drafting 
Committee that there were y ~ t  other possibilities. For 
instance, the party wishing t ~ ~ ~ r o d u c e  the document rnight 
prefer to withdraw it if the othrr party refuced its consent, 
in which case it would no doubt de better that the judges 
should not have seen it. 

That was why the Drafting Committee had thought it 
important to  make it possible for the Court to refuse to 
accept the new document without having seen its contents. 
With this object in view, tlie Committee had refrained from 
prescribing in paragraph I that the Registrar should at 
once communicate the new document to  judges and had 
simply provided that the Registry should inforh the Court 
of the submission of the document. 

The third sentence of paragraph I was as follows: 

" The other party shall be held to have given its 
consent if it does not lodge an objection to the pro- 
duction of the document." 

This meant that i t  was not necessary for the other party 
expressly to give its consent. There might be reasons pre- 
venting an agent from formally accepting a new document, 
though not necessarily obliging him to refuse to  do so. 
I t  was therefore better to provide for the possibilityof tacit 
consent. 

The Committee had of course considered whether it  was 
necessary to fix a time-limit for express or tacit consent. 
I t  had, however, seemed to the Committee impossible t o  
lay down hard-and-fast times in the Rules, because that 
was a question yhich would always depend on the cir- 
cumstances of the case. The Committee thought that this 
point could be decided in each case on the basis of the 
principle .of tem$us utile. In making provision for tacit 
consent, the Committee had not been satisfied with a mere 
presumption; i t  had created a prasumptio juris et de jure by 
saying that the other party shall be " held t o  have given 
its consent ". 

The second paragraph of the text dealt with the case 
where the other party had not consented. It was provided 
that in that case the Court could ei ther refuse to allow or 
sanction the production of the new document. If, before 
deciding, the Court wished to see the new document, it 
might order the .Registry to communicate i t  tu i t ;  but i t  
could likewise disallow the new document without seeing it, 
and the same held good if the Court wished to sanction the 
production of the. new document. The text therefore pos- 
sessed considerabIe flexibility. If, however, the other party 



had not given its consent and the Court nevertheless sanc- 
tioned the production of the document, it was provided 
in the last sentence of the paragraph that the Court must 

. always give the other party an opportunity of commenting 
on the document produced. 

Baron R O L I N - J A E ~ ~ E R . I Y N S  in general approved the text. 
For his part, he did not attach much importance to  the, use 
of the word " document " rather than " pièce ", though he 
thought it better in any case always to use the same term. 

He thought, however, that the meaning of the words 
" The Registry will inform the Court " required further 
definition. According to the interpretation given by 
M. Schücking, the Registrar was to examine the document, 
communicate it to  the other party and, after having apprised 
the Court of this, to keep it  by him pending instructions 
froni the Court. 

He thouglit, however,' that, when a new document was 
communicated t o  the other party, al1 the judges should 
see it. MoreoVer, they would automatically do so in any 
circumstances Save in the quite exceptional case where 
the party wiiich had produced the new document itself 
withdrew it upon an objection being recorded by the other 
side. In that case also, rnoreover, i t  would be desirable 
for the Court to see it  in order that judges might know 
with what object it had been produced. 

If the words " will inform the Court " meant that the 
document would not be communicated to  judges, Baroii 
Kolin- Jaequemyns could not accept the proposed text. 

The PRESIDEKT explained that the Drafting ~ o ~ m i t t é e  
had tried to  find a wording with sufficient Aexibility to 
cover al1 possible cases and to enable the Court in each 
case to arrive at an appropriate solution. The Court must 
above al1 be left sufficient latitude to be able to short- 
circuit the possible bad faith of a party, which might, for 
instance, try without justification to  delay as much as 
possible the moment at wllich it produced an important 
document. The proposed draft made it possible in such 
circumstances to refuse to accept the document- that 
was to Say to inflict a penalty-without having seen it. 

hnother possible case was where the other party refused 
its consent because it held that the document was irrelevant. 
The draft enabled the Court in that case to see the document 
before deciding. 

Lastly, the Drafting Committee had tried to' keep in 
mind the Afiglo-American system with regard to evidence 
as well as the system prevailing on the Continent of Europe. 
If the article did not stress the fact that the Court had 
power in al1 circumstanccs to reject the document without . 

first examining it, i t  would give rise to misgivings in Anglo- 
American legal opinion, which was much more strict in , 
regard to evidence than Continental opinion. 

Baron ROLIK-JAEQUEMYNS said that, with regard to the 
substance of the question, i t  would be impossible for him 
as a judge to decide as to  the relevance of a document 
without seeing it. In such a case he would always demand 
the production of the document. 

I t  was possible to imagine a system according to which, 
at  a certain stage of the proceedings, no fresh document 
might be produced. But in a Court like this, a greater 
latitude must be allowed. And it  was essential that judges 
should be acquainted with al1 that happened. 

The PRESIDENT asked Baron Rolin-Jaequemyns whetlier, 
in his view, a decisioii by the Court, not upon the relevance 
of a document but upon the question whether it  had b e ~ n  
produced too late, also necessitated seeing the document. 

Baron ROLIN-JAEQUEJIYNS thought that judges could 

not decide whether a document had becn produced too late 
without seeing it. 

M. GUERRERO, Vice-Preçident, made some reservations 
regarding the principle of tacit consent to the production 
of a new document. , 

If the Court agreed that the fact that no objection was 
lodged to the production of a document was to be regarded 
as equivalent to consent, M. Guerrero thought that a time- 
limit should be fixed. Of course, i t  was difficult to fix this 
time, since t he  other party almost always had to inform 
its Government and undertake researches. Just becauce of 
this very difficulty, however, it would perhaps be prudent 
not to  envisage tacit consent. hl. Guerrero therefore 
proposed the deletion of the sentence concerning it. 

The PRESIDENT said that the Drafting Committee had 
relied on the experience of the Court. He requested the 
Registrar to  give some indications as to  what that experience 
had been. 

The REGISTRAR said that experience had shown that it 
was really indispensable to  be able clearly to tell the parties 
whether they were expected expressly to give their consent 
or to enter an objection, as the case might be. In practice, 
when a new document was submitied, it nearly always 
happened that the other side came to ask what it ought 
to  do, tliis depending on how the Court interpreted Article 52 
of the Statute. In abtual fact, the Court had always 
accepted a ,new document if no objection was lodghd. 
This practice had been confirmed by one or two recent 
judgments.l 

U'hen a document was produced during a hearing, the 
usual course was to  wait and see what the other party 
wouId Say on receiving the text. If it said nothing, the 
Court accepted the document on the ground that tacit 
consent had been given. Until when was it necessary to 
wait ? That was the time-limit question, but that question 
had never given rise to difficulties, because there were 
always circumstances indicating sufficiently clearly what 
was the latest moment at which the other party should 
have lodged an objection if it meant to do so. For the 
rest, if there had been aby doubt on this point, either the 
other party had of itç own accord said that it would prefer 
to wait until a certain day before deciding, or else the Court 
had put a question to it. 

Summarising, the Registrar thought that the only points 
clearly brought out by practice were, first, the necessity 
for informing the parties whether the absence of an objec- 
tion was equivalent to consent or whether the absence of 
consent was equivalent to an.objection, and, secondly, the 
unimportance of a time-limit. 

M. URRUTIA recalled that the Court had already, on a 
motion by M. Anzilotti, taken a vote to  the effect that 
no new document might be produced after the written 
proceedings, Save with the consent of the other party or 
of the Court. The question was therefore settled. 

In  the Committee's draft, the passage: " If this consent 
is not givcn, the Court may either refuse to allow or sanction 
the production of the new document. The Court shall not 
sanction the production of the new document without 
giving the other party an opportunity of commenting 
upon it ", was an innovation upon the proposais of the 
Co-ordination Commission. In any case, M. Urrutia was 
afraid that this text would lead to  complications because, 
if the other party did not give its conçent, argument would 

1 AJB 53 and 61. 
P. 168. 



Article 48 

be necessary upon the question whether the document 
should or should not be allowed. Moreover, the result 
would be that the new document would have produced its 
effect even if it were -subsequcntly disallowed. The party 
producing it would thus have already attained the object 
which it had had in view. 

The PRESIDENT pointed out that the last sentence of thc 
second paragraph was an innovation only in the sense that 
it re-introduced the idea contained in the'third paragraph 
of the Co-ordination Commission's text.l 

M. ANZILOTTI observed that the argument cootcmplated 
by the last sentence would relate to  the doculnent itself, 
as the question of the admissibility of the document would 
have been already decided by the Court. There was no 
question of argument upon the question of admissibility. 

hI. FROMAGEOT said that the idea was that, in giving its 
sanction to the party producing the document, the Court 
a t  the same time gave the other party an opportunity to 
comment on the document. 

Baron ROLIN-JAEQUEMYNS, like M. Urrutia and Jonkheer 
van Eysinga, had, on the contrary, understood that, accord- 
ing to the Cornmittee's text, the Court would not sanction 
the production of the document without having heard the 
other party on the subject. 

The PRESIDENT recalled that, in the Greenland case, one 
of the parties had wished to producc a new document 
when the stage of the oral rejoinder had been reached. 
Unless the Court had aliowed a supplementa~y oral state- 
ment, counsel for the other party would have had no 
opportunity of commenting on this document. The decision 
taken by the Court on February 3rd, 1933, was as f o l l o w ~ : ~  

" The Court. in view of ArticIe <z of the Statute: " 
" (1) Reserves the right, if necessary, to refuse al1 

or somc of the fresh documents produced by the 
Danish Agent in the course of his oral rc~ily, and the 
fresh documents already produced by the Norwegian 
Agent in his oral rejoinder or enurnrrated in the-liçt 
aniiexed to $1. Rygh's lettcr to hl. Steglich-Petersen, 
dated February xrd, 1933, a copy of which lcttcr was 
communicated to tlie Court ; 

" (2) Reserves the right to f.urnish the Danish Agent 
with an opportunity to make observations on the fresh 
documents produced by Norway in her oral rejoinder." 

The Prcsident pointed out- that the object of the last 
sentence of the text of the Drafting Committee was to 
provide the other party with the assurance that, if the 
Court allowed the document, it would in any case be able 
to submit observations on that doçurnciit. 

M. FROMAGEOT thought that, in this connection, the text 
might be amended as follows: 

" The Court, on sanctioning the production of the 
new document, shall give the other party an oppor- 
tunity of commenting upon it." 

Baron ROLIN-JAEQUEMYKS proposed the following: 

" If the Court sanctions the production of the new 
document, it shall. . .", etc. 

Count ROSTWOROWSKI gathered that M. Anzilotti's idea 
was that the Court would first give its sanction-that was 
to Say, declare the document adrnissible-and only there- 
after pass upon the merits of the document. He agreed' 

l See p. 165, 
See C 66, p. 2615; A/B 53, p. 25 .  
See pp. 171-172. 

on this point. But the view had aIso been expressed that 
there must first be argument upon the substance of the 
document, and that only thereafter should the Court decide 
whether it sanctiyned the production of the document. 

M. AXZILOTTI confirmed that there might first be argu- 
ment upon the admissibility of the clocument, that argu- 
ment bearing only upori the actual question whether the 
document had not been produced too late. If the Court 
came to the conclusion that the document could be produced, 
i t  must-this was the second argument-allow the other 
party to submit its observations. 

Baron ROLIN-JAEQUE~IYKS, like M. Urrutia, was pre- 
pared to accept the mcaning as thus defincd, but this must 
be expressed in thc text. 

Baron Rolin-Jaequemyns also reverted to  the qiiestioil 
of the  time-limit for the conscnt of the other party. With 
regard to this, he suggested the desirability of giving the 
President power to ask the party conccrncd why it was 
producing the new document and to forbid it to make use 
of this document until the other party had expressed its 
views on the subject. 

The PRESIDENT considered that, with regard to documents 
produced during the hearings, there was no .difficulty, 
because it was slways possible for the President to  ask the 
other side if i t  objected or not. 

The difficulty arose with regard to thc period before 
the commencement of the oral proceedings. But even 
in that case it was always dangerous to fix a timc-limit. 

Baron ROLIN-JAEQUEMYNS rcpcatcd his proposa1 that the 
last three lines of the first paragraph of the Drafti~ig Com- 
mittee's text should be deleted. 

Jonkheer VAN EYSIKGA understood in theory the desire 
to fix a time-limit, but observed that, from this point of 
view, the deletion of the last sentence of paragraph I would 
be of no use so long as the second paragraph began with the 
words: " If this consent is not given ". Speaking generally 
and having regard to the constant coritact maintained 
between the Président and the parties, he did not think it 
necessary to  fix a time-limit. 

M. A N Z I L O ~ I  pointed out that the other party might 
escape the operation of thc tacit consent ciause by making 
a reservation. 

Report 50 accomfiany the Final Text of the Rules. 
Jonkheer VAN EYSIXGA added that, if the other party 

maintained silencc; the Prcsidcnt could always intervene. 
Speaking of the observations made during the di'scussion 

in progress which showed that there might be two different 
interpretations of the last sentence of the second paragraph 

- of the proposed text, Jonkheer van Eysinga thought it 
would be desirable that the final text of the revised articles 
of the Rules should be accompanied by a report explaining 
theic meaning. He recalled that the Co-ordination Commis- 
sion had already adopted this course I. 

The PRESIDEHT observed that the Rules werc made under 
Article 30 of the Statute, but that that article made no 
mention of the preparation of a report, which would therefore 
have no authority. - 

He asked Jonkheer van Eysinga to prepare a note to 
develop his idea. In any case a discussion on the subject 
would be premature at the moment. 

Article #bis. 

A I .  GUERRERO, Vice-President, considered that the pro- 

1 D 2, A. 3, pp. 862 et sqq. 



vision contained in the second paragraph of the proposed 
text was one of the most important upon which the Court 
had to decide. 

A document of grcat importance for the Court's decision 
upon the merits of a case might be produced a t  the beginning 
of the oral proceedings. The filing of this important docu- 
ment at that moment might be due to the fact that the party 
had found it impossible to produce it earlier. Beverthelcss, 
the other party might sce fit to avail itself of its right to 
withhold its consent. How in that case could the Court 
decide either to rejcct or accept the document without 
having heard the parties argue the point ? Would the 
Drafting Cornmittee agree to embody the following sentence 
in the second paragraph of Article 44 bis: 

" If this consent is not given, the Court, after hearing 
the parties, may either refuse to allow or sanction the 
production of'the new document " ? 

M. NEGULESCO said that he was in substantial agreement 
with the text before the Court, but wished to make some 
observations. 

In the first place, Iie asked whether the Drafting Com- 
mittee mcant the word " document " used in its draft to 
bear the same meaning as the word " $il.ce " used hy the 
Co-ordination Commission in its draft. Would it not be 
better to keep to the expression used in' Article 43 of the 
Statute : " pièces et doczunents " (papers and documents) ? 

Secondly, 31. Negulesco thought that the Registrar should 
be responsibIe for communicating the document not only 
to the other party but also to judges; the Iatter should not 
merely be informed, thcy should receive the actual document. 
I n  the next place, M. Negulesco thought that the Court 
should not decide as to the admissibility of a document 
without giving a hearing to the party objecting to the pro- 
duction of it. hi. Negulesco thought that the latter party 
should be summoned to appear before the Court to  state 
the grounds for its objection. 

In hl. Negulesco's opinion, a special procedure should 
be laid down for the taking of evidence before the Court; 
in this connection, reference should be made to Article 48 
of the Statute, under which the Court made orders for the ' 
conduct of the case. I t  might be provided that, when a 
document uras produced and thc other party objected, the 
Court would make an order after hearing the parties. This 
system would enable the Court to avoid the sudden pro- 
duction at a hearing of documents which should remain 
secret. I t  urould aIso avcrt the necessitg for giving decisions 
on such questions of evidence in the judgment. 

This system would enable the reyresentatives of the 
parties to know what documents had been accepted b y  
the Court, at the time of the oral conclusions. If  the 
opposite method were adopted, according to which the 
Court might decide whether the documents were submitted 
too late in its final judgment, the representatives of the 
parties would be in a difficult position and would be corn- 
pelled to submit subsidiary conclusions in respect of the 
documents filed after the proper time. - 

hl. SCH~CKING, replying to M. Negulesco's first point, 
referred to the explanations given by him at the-beginning 
of the sitting. He also referred to ,  the following passage 
in the Court's judgment in the Peter Pazminy University 
case : 

" The Court, in adjudicating upon this request, after 
deliberation, confined itself to the statement that it 
had before it no new document within the meaning 
of Article 52 of the Statute and that, consequentIy, it 
was not called upon to take a decision. When Article 52 

speaks of ' documents nouveaux ' (' further . . . written 
evidence '), it means documentary evidence. And, by 
denying that he had produced any new documents, 
the Agent for the Czechoslovak Government doubtless 
meant to indicate that he did not intend the tixts 
which he had cited to be rcgarded as evidence." 

I n  practice, therifore, it had seerncd expedient to draw 
a distinction hetween evidence and newspapers, reports, 
quotations, etc., by means of which a party sought not to  
establish a fact, but merely to support its legal opinion. 

The PRESTDENT, in regard to M. Negulesco's çecond point 
concerning the communication of documents to judges, 
referred to thc explanations which he had giveii to  Baron 
Rolin-Jaequemyns and designed to show that, in many 
cases, the question of the admissibility or inadmissibility 
of a document could be decided withoiit the Court's seeing 
the document. That was true not only in the case of 
documents produced too late, but also, for instance, in a 
case where a party sought to  praduce extracts from secret . 
documents and when the other side objected on this ground. 

The President obscrved that this also bore upon 
Bi. NeguIesco's third point. In this connection, he said that, 
at  the time of the 1926 revision, M. Huber had proposed 
the addition to the Rules of the following provision (Arti- 
cle 33 bis) : 

" States or Mcmbers of the Leaeue of Kations which u 

are parties to a dispute or which furnish information 
to  the Court in the course of advisory procedure shall 
be held solely responsible for the production of any 
particillar document and for any statement made on 
their behalf during the proceedings. Should one of 
the parties submit or mention a document which the 
otl-ier party considers as secret, or should it make . . 

statements which the other party regards as bearing 
upon documents or facts which should remain secret, 
the party concerned may demand that the proceedings 
shall be conducted ~ I I  private in conformity with 
Article 46 O£ the Statute. The Court, when deciding 
upon the request that the proceediiigs shall be secret, 
shaIl at  the same time decide whether the evidence 
in question is admissible." 

In reply to a question from the President, the RECISTRAR 
said that this proposa1 had been rejected, because it had 
been heId at the time that the Court could adopt the course 
proposed without laying down a positive rule regarding it.3 

The .PRESDENT, with regard to hl. Negulesco's fourth 
point, said that the Court sometimes gave its decision 
immediately regarding the acceptance of new documents, 
and that sometimes it embodied its decision in the judgment. 
Would it really be sound to lay down that there must be 
an order in a11 cases ? 

M. ANZILOTTI, whiIst recagnising that, under Article 48 
of the Statute, the Court should, as a rule, make orders, 
recalled that i t  .had sometimes given its decision a t  the 
hearing, Ieaving the making of the order until later. 

The REGISTRAR said that the Court did not appear so 
far to have given its decision upon the admissibility of 
new documents by order. In  most cases, its decisions had 
been quite i n f ~ r m a l . ~  1 

l AIB GI, p. 21G. 
D 2, A. ,  pp. 251, 124. 

3 Ibid., pp. 126 et  sqq., 132.  

4 The orders made in certain cases in regard t o  evidence do not 
concern the admissibility of " new documents ". See A 7, p. 96; 
A 22, p. 14; A 23, pp. 38 et sqq. 



Article 43 

M. SCH~CKING observed that the Drafting Committee 
had not meant to rnake it possible to accept or reject 
documents without hearing the parties, and he accepted 
the Vice-President's proposal for the insertion in the text 
of the words: " after hearing the parties ". But if the 
Court had heard the views of the parties concerning the 
question of the admissibility of a new document, i t  would 
be inadvisable to.  leave them in doubt througliout the 
rernainder of the proceedings whether the production of 
.the document was to  be allowed or not. I t  would there- 
fore bc better if the Court were to  give its decision in the 
form of an order, without waiting until judgment was 
delivered. 

The PRESIDENT thought that it was desirable to provide 
for the posçibility of making an order, but was doubtful 
whether it waç wise to make an order necessary in al1 cases. 

Jonkheer VAN EYSINGA' drew attention to  the connec- 
tion between M. Negulesco's fourth point and the text of 

- Article 33 (Article 37 of the Rules of 11.111.36), paragraph 2, 

already adopted by the C0urt.l That paragraph said: 
" In the light of the information obtained by the President, 
the Court will make orders for the conduct of the case." 
That article was entirely general and involved no exceptions. 
It would probably be necessary to  return to  Article 33, 
and the Court could then consider the point in question. 

hl. URRUTIA remarked that the wording arrived at by 
the Drafting Committee did not preclude the possibility 
of hearing the parties or of making an order. If the Court 
found that it was dealing with a document of great import- 
ance, there was nothing to prevent its giving the parties 
a hearing. Nor was there anything to prevent the making 
of an order in a case where that course was desirable. But 
it would be extraordinary to compel the Court to hear the 
parties in regard to  any documeiit whatsoever and to make 
an order as to the admissibility of a document of no 
importance. 

The PRESIDENT me~itioned an additional reason in favour 
of M. Guerrero's proposal. The proposed provision had the 
indirect advantage of preventing a party from lodging an 
objection on trivial grounds, since it would receive warning 
frorn the Rules that it would have to make good its objection 
in open Court. 

With regard to the making of an order, the President 
said that it was clear that, under ArticIe 48 of the Statute, 
the Court could always give its decision in the form of an 
order. The President would prefer to leave it to the Court 
to make the best use of the power already possessed by it 
under the Statute. * 

M. GUERRERO, Vice-President , said that the President 
had quite rightly pointed out the reason why it would be 
better to  tell the parties that they would be called upon 
to argue in open Court if they refused to consent to the 
production of a document. Furthermore, a decision in 
regard to the admissibility of evidence was a matter of 
sufficient importance to  make it desirable that the Court, 
before giving that decision, should hear the reasons adduced 
by the parties, on the one hand, to  justify the late submission 
of a document and, on the other, for withholding consent to 
its production. For the rest, the explanations to be given 
by the parties would not be likely to  involve a lengthy argu- 
ment occupying the Court's time for a whole day. 

With regard to M. Negulesco's last suggestion, i t  seemed 
better to  leave' things as they were, so that the Court could 

For text, see pp. I 17-118, meeting of I .v~.jq.  

either sirnply give a decision or make an order, according 
to circumstances. 

M. Guerrero thought that the Drafting Committee had 
done well to omit the word " pièces '' and only to keep the 
word " documents ", by which was meant documents con- 
stituting evidence. What were described generically as 
" pièces "-i.e., newspapers, legal opinions, doctrines-could 
be produced at any time. 

The Court nlight therefore approve Article 44 bis as 
drafted bv the Committee. with the addition of a few words 
providing for the possibility of hearing the parties. 

The PRESIDENT, after ascertaining that there were no 
further observations, took a vote on the following question 
concerning the adoption of M. Guerrero's proposal: 

" Does the Court approve the insertion of the words: 
' aiter hearing the parties ' in the second paragraph 
(first line) of the text proposed for Article 44 bis ? " 

The Court ançwered the question in the affirmative by 
nine votes to one. 

The YRESIT)ENT next took a vote on the amendment to 
the last sentence of paragraph 2, consisting in the replace- 
ment of the existing text by the words: 

" If the Court sanctions the production of the new 
document, it shall give the other party an opportunity 
of commenting upon it." 

The proposa1 was unanimously adopted. 

The PRESIDENT then proposed that the Court should vote 
on the following motion : 

" ~ o e s  the Court adopt the proposed Article 44 bis 
subrnittebby the Drafting Committee with the amend- 
ments already adopted by it to paragraph 2 ? " 

Baron ROLIX-JAEQUEMYNS recalled that he had proposed 
that the first paragraph of the proposed article should be 
amended by deleting the words " . . . and will inform 
the Court ", at the end of the second sentence, and the whole 
of the last sentence. 

The words ".and will inform the Court ", in hiç opinion, 
concerned the interna1 arrangements of the Court, and he 
thought it unnecessary to Say anything on the subject in 
the Rules, which were for the use of the parties. 

The REGISTRAR observed that, if these words were deleted, 
the point would be go'verned by Article 42 of the Rules, 
which provided as follows: l " The Registrar shall forward 
to each of the members of the Court and to the parties a 
copy of al1 documents in the case as he receives them." 
If no special provision were inserted here respccting new 
documents, these would be automatically communicated 
to judgeç. 

Count ROSTWOROWSKI had gathered from the explanations 
of M. Schücking that the rneaning of these words was that 
the text of the new document would not be automatically 
communicated to  the Court. According, on the other hand, 
to what the President had said, the phrase made it possible 
to inform the Court without comrnunicating the text of 
the document to  it, but would also allow the text to  be 
communicated. 

It would be a good thing, in Count Rostworowski's 
opinion, before adopting the proposed text, to decide 
precisely how it was to be interpreted. 

1 In the old Rules. Cf. text on pp. 146-147. meeting of I .VI .34  
(Article 44 of the Rules of I 1.111.36). 



Articles 48, 49 1 77 

The PRESIDENT thought that, with the amendment pro- 
posed by the Vice-President and adopted by the Court, 
the judges would hear the parties before receiving the text 
of the document from the Registrar. Sir Cecil Hurst thought 
that, as soon as a document had been' communicated to 
the judges, i t  had been produced. 

M. AKZILOTTI had understood that it would depend on 
the Court whether the question of the acceptance of a new 
document was to be decided without seeing the document- 
because the Court considered that there were reasons 
independent of its contents justifying the rejection of the 
document-or after seeing the document-because the Court 
considered that its decision must be based on the contents 

. of the document. In the first place, therefore, the Registrar 
would simply inform the Court of the presentation of the 

. document; later, the Court would or would not ask to see 
the document. But the Court could not require the text 
of the document to be communicated t o  it immediately. 

M. SCH~CKING understood- the text as meaning that, at  
first, before the other side had ïndicated what attitude it  
meant to adopt, the Court could not require the Registrar 
to communicate the document to  it. But directly the 
other side's attitude was known, the Court could give 
instructions for the document to  be communicated to  it .  

The PRESIDENT took a vote on Baron Rolin-Jaequemyns' 
proposal that the words " and will inform the Court ", 
a t  the end of the second sentence of the first paragraph of 
the Drafting Commit tee's text, shouId be deleted. 

By six votes to  four, the Court decided against the deletion 
of these words. 

The PRESIDENT took a vote on Baron Rolin-Jaequernyns' 
second proposa1 for the deletion of the last sentence of 
paragraph I of the same text. 

By eight votes to two, the Court decided against the 
deletion of this sentence. 

The PRESIDENT asked the Court whether they approved 
the proposed Article 44 bis submitted b y  the Drafting 

.Cornmittee, with the arnendments aIready adopted. 

By nine votes to one, the Court approved the article. 

Grouping together of Articles relaling io Evidence. 

The PRESIDENT recalled that, at  the sitting on the previous 
day, one member of the Court, supported by several others, 
had suggested that al1 articles of the Rules relating to  the 
taking of evidence during the oral proceedings should be 
grouped together in a section to be placed in the chapter 
devo t ed to t he oral proceedings. The Draf ting Commit tee 
had considered this question. 

He suggested that, now that Article 44 b i s  had been 
adopted, the Court might examine the relevant articles of 

the RuIes in the following order: 
1. ArticIes relating to witnesses: Articles 47, 49, 50, 51 

and 52 (Articles 49, 56, 53, paragraph 2, 53, paragraph 1, 
and 55 of the Rules of 11.111.36). 

II. Article 48 (Article 54 of the Rules of I I . I I I . ~ ~ ) ,  which 
gave the Court power to cal1 for the production of any evid- 
ence on matters of fact and was not confined to witnesses. 

III. Article 53 (Article 57, paragraph 2, of the RuIes of 
I I . I I I . ~ ~ ) ,  which concerned expert enquiries. 

IV. Article 45 (Article 50 of the Rules of I I . I I I :~~ ) ,  
which concerned the question whether evidence would be 
taken before or after the oral pleadings. 

(Agreed.) 
.The PRESIDENT said that, as a result, a t  the next sitting 

the Court would begin by discussing Article 47 (Article 49 
of the Rules of x1.11r.36). 

See under Article 49, pp. 179-181, for references to 
-Article 44 bis (48 of the Rules of 11.r1r.36) during discussion 
on -4rticle 47 (49 of the Rules of 11.111.36). See aIso p. 182 
for discussion of question of " pièces jzlstificatives " in 
connection with Article 47. 

First Reading. 
On 5.1v.35, Article 44 bis was adopted in first reading 

as Article 48 with the following text: 
" x. Except as providéd in the following paragraph, 

no new document rnay be submitted to  the Court 
after the termination of the written proceedings save 
with the consent of the other .Party. The party 
desiring to  produce the new document shall file the 
original or a certified copy thereof with the Regiktry, 
which will be responsible for communicating it  to the 
other party and urill inform the Court. The other party 
shall be held to  have given its consent if i t  does not 
lodge an objection to  the production of the document. 

" 2 .  If this consent is not given, the Court, after 
hearing the parties, rnay either refuse to  allow the 
production or may sanction the production of the new 
document. If  the Court sanctions the ~roduction of 
the new document, an opportunity shali be given to 
the other party of commenting upon it." 

Second Reading and Final Adoption. 
On 22.11.36, Article 48 was adopted in second reading 

,and, on 11.111.36, i t  was finalIy adopted with the text 
approved in first reading unchanged. 

24.11.36. 
See under Article 49, pp. 191 et sqq., for discussion of 

Article 48 in connection with Article 49. 

ARTICLE 49 ( ~ r t i c l e  47, oEd Rules, with New Paragrafih). 

6.11.35. 
See under ArticIe 48, pp. I ~ o - I ~ ~ ,  for a reference to  

Article 47 (49 of the Rules of 11.i11.36) during d i s c u ~ s i o ~  on ' 
Article 44 bis (48 of Rules of 11.111.36). 

8.11.35.* ' Discussed as Article 47. 

The PRESIDENT opened the discussion on the text 

of Article 47 proposed by the Co-ordination Commiç- 
sion : a 

" In sufficient time before the opening of the oral 
proceedings, each party shall inform the Court of the 
names, christian names, description and residence of , 

l See Explanatory Note ,  p. vrir, for discussion of arrangement of 
t h e  articles o f  the oral proceedings and, in particular, position of 
Article 48 on 5.1v.35: 

9 D 2, A. 3,  p. 873, 



witnesses whorn it  desires to  be heard; it shall further 
give a general indication of the point or points to 
which the evidence is to refer." 

There was little difference, the President observed, 
between this draft and the present text of the article. 
M. FROMAGEOT suggested that this article should cover 

not only the witnesses, but also the experts or other persons 
whom it was proposed to call. Some ivords might be 
added to the following effect: ". . . witnesses, experts or 
other persons whom it desires to  be heard . . .". And 
later on: ". . . the evidence or statements ". 

M. ANZILOTTI pointed out that the Co-ordination Com- 
mission's text had omitted the words " al1 evidence which 
it  intends to  produce ", which were to  be found in the 
existing text. I t  would appear that the article now related 
solely to the evidence of witnesses. 

The present article had the advantage of generally 
envisaging the possibility of producing evidence without 
particularising the forms of cvidence. Neitker the Rules 
nor the Statute gave any information as to the forms of 
evidence; that was left vague, which was an advantage 
in the present stage of international procedure. Tt was 
impossible to  be sure that the only evidence which it might 
be desired tu producc during the oral proceedings would 
be the evidence of witnesses; there might be evidence by 
experts, visits to the spot, inspections, or perhaps inter- 
rogations. 

The Court had therefore the choice of two methods: 
either to be content with a general formula in Article 47, 
or to  particularise every kind of evidence whicb was 
admissible before the Court, and, after referring to the 
evidence of witnesses, to mention other kinds of evidence; 
but there they would encoun ter difficulties. 

. The PRESIDENT observed that the Co-ordination Com- 
mission had taken Article 43 of the Statute as its starting- 
point. 

The object of the change in Article 47 of the Rules was 
not to  weaken the principle laid down in the Statute; and 
the intention of the authors of the Statute appeared to have 
been that written evidence should be annexed to thc docu- 
ments of the written proceedings, whereas during the oral 
debates it  was a question only of " hearing evidence "-i.e., 
of oral evidence. 

M. ANZILOTTI said that visits to the spot or inspectionç 
were not, properly speaking, either oral. evidence or written 
evidence. 

M. GUERKERO, Vice-President, waç npt sure if he per- 
ceived tlie diffrculties mentioned by.M. Anzilotti., Article 47 
seemed merely to indicate the special procedure for the 
hearing of witnesçes. The only addition called for in 
Article 47 was to insert the word " experts " after " wit- 
nesses ". The Court ïvould thus be acting in harmony 
with Article 43 of the Statute, which provided for the 

. hearing of witnesses and experts, and there would be no 
need of a special article for experts. 

M. NEGULESCO thought that the Court shouId retain 
Article 47 in its existing form. That article Iaid down, 
as regards evidence, the system contemplated by the 
authors of that text in 1922. The records of the diçcussions 
in 1922 contained the following passage: l 

" M. NYHOLM açked to which of the two main 
systems the Drafting Cornmittee had intended to give 
preference, the system whereby evidence was produced 

with the permission of the Court, or the system whereby 
any evidence produced by the parties was adrnitted. 

" Lord FINLAY exylained that the Ilrafting Com- 
mittee had adopted the second systcm, which was the 
English system, Save that in England it was not even 
necessary to state thc nanles of the witnesses." 

In 1926, thc question was again raised by M. Hnber, 
who made the following propasal: 1 

" The Court's attitude in the Mavrommatis case2 
appears, therefore, to be entirely in conformity with 
the requirements of the jurisdiction which it exercises: 
the parties are free to present any evidence that they 
see fit, and the Court is entirely frec to  take it into 
account in so far as it  regards such evidence as relevant. 

( 1  . . . . . . . . . . . . . . . . . . . . . . .  
" I t  follows from the foregoing considerations that 

the Court should abstain from inserting provisions 
in its Rules to govern the adrnissibility of evidence." 

Article 47 raised a question which had been stated by 
M. Nyholm in 1922, and answered by Lord Finlay and 
later on bv M. Huber. The question was whether i l  was 
sufficient for the Court that an applicant should Say to i t :  
" That is the evidence 1 propose to  cal1 ", and whether the 
Court should be bound by the wishes of a party as regards 
the evidence to be produced. 

Another system would be thst whereby evidence produced 
must bc admittcd by the Court. 

Finally, there was a third system-which M. Negulesco 
favoured-namely, that, when a party asked to produce 
certain evidence, the Court must grant the request, if the 
other side did not oppose it ; if the othcr party disputed the 
admissibility of the cvidence, the Court would have to give 
an interim decision on this point by an order or a judgment. 

The PRESIVENT feared that the question of principle 
just raised by M. Negulesco was outside the scope of Ar- 
ticle 47. In  deciding on the wording of that article, they 
must Svoid weakening the provisions of the Statute and 
other clauses of the Rules-especially Article 40-which 
obliged the parties to annex to the writtcn proceedings 
the evidence on which they proposed to base their conclu- 
sions. To hold that Article 47 contemplated not oniy 
additional evidence by witnesses, but al1 forms of evidence 
which a party proposed to produce, would be to introduce 
an idea in conflict with the principle set forth in the Statute 
and in Article 40 of the Rules. 

M. FROMAGEOT considered that Article 47 of the cxisting 
RuIes was quite comprehensible if it related to oral evidence; 
but, if it reiated to written evidence, it was no longer clear. 

M. ANZILOTTI did not bclieve that Article 47 related to 
documentary evidence; the Rules of Court laid down that 
thc documents were to be annexed to the written proceedings. 
The article did, as a fact, speak of al1 evidence which it was 
intended to produce during the oral proceedings, apart from 
the documents of the written proceedings; that was a drafting 
error, and nothing more. On the other hand, if it was now 
sought to confine the evidence which might bc adrnitted 
in the oral proceedings to the statements of witnesses, the 
scope of the article would be unduly restricted. 

M. FROMAGEOT considered that visits to the spot and 
interrogations relating to  facts were preliminary steps 
(méthodes d'instrzrction) ultimating in proofs which were 
neither evidencc of witnesses nor written evidence. 

l D 2. A. ,  P, 250. 
2 E 3, p. 211; c 7-11, p. IO. 



Article 49 

M. AHZILOTTI said he agreed with what hl. Frornageot 
had said in regard to preIiminary steps (procédure d'ins- 
truction); but, in proceedings before the Court, there was 
'no separate preparatory stage, as in proceedings bcfore 
certain national Courts. There were written proceedings, 
in the course of which written evidence was produced; 
and oraI proceedings, during which other evidence was 
produced. 

M. SCH~CI<IP;G was not in favour of dividing al1 forms 
of evidence into two categories, written evidence and oraI 
evidence. The Continental lawç of procedure did not 
recognise this distinction. 

M. ANZILOTTI pointed out that the forms of evidence 
referrcd to in Article 47 were those for which the Court's 
presence was requisite. Anything in the way of documen- 
tary evidence, in the true sense of the term, must be annexed 
to the written proceedings. But there were forms of evidence 
for which the presence of the Court was required, and that 
was what Article 47 was intended to cover. 

Jonkheer VAN EYSIWGA observed that the question of 
written evidence was already legislated for in Article 40, 
and that Article 47 therefore applied only to evidence of 
witnesses; but the Co-ordination Commission had perhaps 
gone too far in another direction by omitting the words 
" al1 evidence ". I t  might be advisable to insert words 
in Article 47 to the following effect: " Subject to the pro- 
visions of Article 40, paragraph 2, and of Article 44 bis ", 
and then go on with the words of the existing Article 47: 
" al1 evidence which it intends to produce " must be com- 
municated by the party before " the opening of the oral 
proceedings ". 

There was çtill one point which had not been dealt with 
by the Co-ordination Commission or provided for by Ar- 
ticle 47. Since the Court had adopted an Article 44 bis, 
which said in detail what Article 52 of the Statute had said 
in very'general terms-namely, that any evidence in the 
form of. documents produced after a certain time might 
be refused by the Court-it seemed desirable to consider 
whether for the sake of symmetry an article sliould not be 
drawn up concsrning the evidence of witnesses, on the same 
lines as Article 44 bis, which was concerned only with 
document S. 

The PRESIDENT requested Jonkheer van Eysinga to 
submit a text giving effect to this proposal. 

M. GUERRERO, Vice-President, supported Jonkheer van 
Eysinga's suggestion that the Court shoiild retain ArticIe 47 
of the existing Rules, which contained the words " al1 
evidence ", but should preface that article with some words 
which would exclude those documents that must be pre- 
sented during the written proceedings. 

M. URRUTIA referred to  the minutes of the discussion 
on Article 47 during the revision of the Rules in 1926 l. 
On that occasion, it had been considered necessary to  Say: 
" tous les moyens de preztve ", because Articles 44, 48 and 54 
of the Statute (in the French text) made use of the same 
words. The principle that the parties must be free to  pro- 
duce any evidence which they considered necessary was 
recognised by the Statute. 

M. Urrutia preferred therefore that the portion of Ar- 
ticIe 47 which proclaimed that principle should be retained 
-narnely, the words: " in sufficient time before the opening 
of the oral proceedings, each party shall inform the Court . . . 
of all evidence which it  intends to produce ". 

l D 2, A. (The exact reference has not been found.) 

The PRESIDENT suggested that the point raised by 
M. Fromageot, concerning the omission of any mention 
of experts in Article 47, should be left on one side for the 
moment. The members of the Court would have no ob- 
jection to the wording of Article 47 being made wide enough 
to include experts. 

As regards oral evidence and other forms of evidence, 
the Court must not forget that i t  had no experience to 
guide it. In  practice, Article 47 had been regarded as 
applying onIy to  oral evidence. However, the Court had 
only heard evidence by witnesses on one occasion during 
its whole. existcnce. 

If ArticIe 47 were regarded from the point of view of 
written evidence, he would observe that the Court had 
noi insisted on the observance of this article by the parties. 
In nearly al1 the contentious cases, the parties had pro- 
duced documents after the close of the written proceedings, 
and Article 47 had not been invoked to prevent this. 

In the Kegistrar's report, circulated in June 1933,~ the 
following passage occurred in regard to ArticIe 47: 

" Only exceptionally have parties communicated 
beforehand a list of documents which they intended 
to produce at the h e a r i n g ~ , ~  and the Court has never 
asked for the production of such a list." 

If the Court interpreted Article 47 of the RuIes as 
covcring more than the oral evidence of witnesses, it çeemed 
difJïcult to account for the failure of the Court to take any 
steps for the enforcement of the article. 

M. NEGULESCO thought the text proposed by the Co- 
ordination Commission for Article 47 was too rigid. I t  
ought ' to provide for all forms of evidence. 

M. SCH~CKING considered that the Court should accept 
' 

the Vice-President's suggestion: namely, to maintain the 
text of Article 47 in its existing form, but to insert references 
to  Articles 40 and 44 bis. 

M. GUERRERO, Vice-Yresident, said it would suffice to 
begin Article 47 with the words: " Except as provided in 
Article 44 bis, each party shall inform the Court and the 
other parties in sufficient time before the opening of the 
oral proceedings of any other evidence. . . . ." The ques- 
tion woilld be settled by the insertion of the word " othev ". 

M. ANZILOTTI said that Article 47 had always been 
construed as relating, not to documentary evidence, but 
to evidence produced before the Court, or through the 
intervention of the latter, in those cases where the Court's 
co-operation was, requisite-for instance, the hearing of 
witnesses, seeing that i t  was the Court which had to hear 
them. That was the essential distinction: the evidence 
referred to  in Article 47 waç evidence which had to be 
called for, or admitted, by the Court. 

The PRESIDENT thought that M. Anzilotti had just 
indicated a path by which they could reach agreement. 

Baron ROLIN-JAEQUEMYNS thought that the chief cause 
of the difficulties lay in the Court's adoption of Article 44 bis, 
which establislied a new rule. 

The Court might retain Article 47, but it would be 
bbliged to bring it  into harmony with Articles 48 9 and 
44 bis," and, in order to do this, it must introduce the 
word " other ", as had been proposed by the Vice-President. 

The PRESIDENT asked M. Anzilotti to propose a text 

1 D 2, A. 3, p. 859, note 2. 
a Cf. for instance C 67, pp. 4136-4138. 
3 Existing (i.e.. Article 54 of the Rules of rr.111.36).  
4 New (Article 48 of.Rules of 11.111.36). 



which might serve as a basis for the Court to vote 
upon. 

M. ANZILOTTI considered that the wording proposed by 
the Vice-President might be utilised: " Without prejudice 
to the provisions of [such and such articles], each party 
shaU inform the Court in sufficient time before the opening 
of the oral proceedings . . .", etc. The distinction which 
he had just drawn was too theoretical to be embodied in 
an article. 

The PRESIDENT said it  appeared from the minutes of 
1922 and 1926, which M. Negulesco had just read, that the 
Court had made a selection arnong the systems proposed 
t o  it. The Court was entitled to call for additional evidence, 
but the parties possessed a similar right. 

Baron ROLIN-JAEQUEMYNS asked whether, if one of the 
parties claimed the right to  produce evidence by cailing 
an additional witness, the Court could refuse such a request. 
The Rules said nothing on that point. 

M. ANZILOTTI pointed out that, in practice, the Court 
had always s h o w  a desire to  exercise a certain control 
even over requests made by the parties. If the parties 
had agreed together, no question could arise. But one 
party might wish to call witnesses to  give evidence which 
the other party regarded as irrelevant. On that point 
there was only Article 52 of the Statute. The Rules said 
nothing about it, and that, in his view, was an advantage. 
In this question, in which the Court had no experience to  
guide it, the less i t  was fettered the better. 

M. GUERRERO agreed with M. Anzilotti's definition of 
the production of evidence at the time of the written 
proceedings, and his distinction between the production 
of evidence solely by the initiative of a party and its 
production where the Court's CO-operation was requisite. 
But perhaps, indeed, it was not possible to introduce so 
theoretical a distinction into the Rules. 

M. SCH~CKING thought it desirable that the two folIow- 
ing questions should be clearly separated: (1) At what 
moment must the parties communicate the schedule of 
evidence which they desired the Court to  receive ? (2) What 
are the legal consequences of a party's claim to produce 
evidence before the Court ? 

I t  was the second of these two questions which was the 
more important. But that question did not affect Article 47. 
For the construction which M. Anzilotti had placed on 
Article 47 made it unnecessary for the Court to  insert a 
reservation regarding ArticIe 4 bis in that article, since, 
according to M. Anzilotti's interpretation, documentary 
evidence was not covered by Article -47. 

One could not, however, be sure in advance that the 
Governments would interpret Article 47 in the same way 
as M. Anzilotti and the Court. For that reason, i t  would 
be better to insert the reservation proposed by the Vice- 
President a t  the beginning of Article 47, in order to point 
out that documentary evidence had already been dealt 
with elsewhere. 

Jonkheer VAN EYSINGA observed that, when he had pro- 
posed inserting a reservation a t  the beginning of Article 47, 
he had explained that the reservation would also have to 
mention Article 40, paragraph 3,l which read: " A copy 
of every document adduced in a Memorial or Counter- 
Memorial, in support of the arguments set forth therein, 

'must be attached to the Memorial or Counter-Mernorial 
in question." 

New wording; see p. 145, meeting of 1.v1.34, 

In this way, they would meet M. Schücking's observa- 
tion that Article 44 bis related onIy to  documents in the 
strict sense of the terrn. Article 40 had a wider scope, 
and for that reason it must be mentioned. 

The PRESIDEKT thought i t  possible that this wording 
might lead ,to a change in the Court's practice. If so, it 
would be desirable to  make a slight alteration in Article 47. 
The Court might use the Co-ordination Commission's text,I 
adding a few words so as to  cover the points referred to 
by the Vice-President and M. Anzilotti: 

" In sufficient time before the opening of the oral 
proceedings, each party shall inform the Court of the 
names, christian names, description and residence of 
witnesses whom it desires to be heard, and of evidence 
not provided for in Articles 40 and 44 bis." 

Baron ROLIN-JAEQUEMYNS considered that Article 47 
was an exception to Article 40. I t  would be better, therefore, 
not to refer to the latter. Article 44 bis, on the other hand, 
must be mentioned, because there was no conffict between 
that article and Article 47. 

M. FROMAGEOT considered that, before referring the 
matter to the Drafting Cornmittee, the Court must first 
clearly indicate its opinion. According to the proposed 
text, the Court was going to be more exacting in regard 
t o  pièces fi~stijicatives, which were not documents,  than in 
regard to documents so called. For, as regards the latter, 
Article 44 bis allowed them to be presented even during the 
Court's deliberations, subject to the assent of the other party 
and to the Court's approval. ' According 'to the text proposed 
for Article 47, evidence other than documeîzts could not be 
submitted unless notice of i t  had been given before the 
opening of the oral proceedings. 

M. ANZILOTTX said that, if he remembered rightly, the 
Court, when rnaking rules in regard to these documents,  
had allowed complete liberty su far as cuncerned fiikces 
which were not documents. The word " documnzt " had 
been employed in order to confine the regulation expressly 
to documentary evidence. 

If mention were made in Article 47 of al1 forms of evidence 
which it  was intended to employ, except the documentary 
evidence provided for .in Article 44 bis, the object would 
appear to  be attained. In laying down that each party 
must indicate before the opening of the oral proceedings the 
evidence which it  proposed to adduce, the Court would 
not be depriving a party of its right to propose the production 
of certain evidence, if it should appear necessary to do SO, 
during the oral proceedings. 

M. FROMAGEOT considered that, in these circumstances, 
the following addition might be made to Article 47: 

" . . . the evidence w6ich it desires to ask the Court 
to take ( r i e  procéder) ". 

The object of thoçe words was to give effect to 
M. Anzilotti's idea-namely, that Article 47 applied only 
to  evidence in regard to  which the Court's intervention 
was necessary. If they inserted those words, there would 
be no need to begin the article with a reservation. 

Jonkheer VAN EYSINGA observed that they must not 
lose sight of Articles 40 and 44 bis.  But the text which 
had just been proposed made no reservation in regard to  
those articles. 

M. FROMAGEOT thought that, if they made such a reser- 
vation in the article, it would create a special situation 

1 Pp. 177-178 (beginning of this meeting). 
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for " documenls ", and, furthcr, they would oblige the parties 
to notify in advance, before the oral proceedings, al1 the 
other pieces of written, but non-documentary, evidence 
which they intended to employ. That was not, however, 
the present practice. On the other hand, if a text were 
adopted relating solely to  evidence in regard to  which the 
Court's intervention was requisite, this disadvan tage could 
be avoided. 

In the first place, anything which was not a " docwzent " 
could always be presented; and, secondly, al1 forms of 
evidence (" moyens de preuve ") in regard to which the 
Court's intervention was requisite woiild' form the subject 
of a separate clause. 

M. ANZILOTTI pointed out that the phrase " ask the Court 
to take " implied that it was the Court which would take 
the evidence. It would be necessary to have other articles 
referring to witnesses, expert opinions, etc. The meaning 
of the words would be explained by the subsequent articles. 
Thus, they would have an article dealing with documentary 
evidence ; then would follow the articles referring to evidence 
which the Court had to take, in particular the evidence of 
witnesses. 

The PRESIDENT asked the Court t o  vote on the Co- 
ordination Commission's text, amplified as follows: 

" In sufficient time before the opening of the oral 
proceedings, each party shall* inform the Court of 
the names, christian names, description and residence 
of witnesses whom it desires to  be heard; i t  shall aIso 
indicate in general terms the point or points to which 
the evidence af witnesses must relate, and the evidence 
which it  desires to ask the Court to  take." 

M. FROMAGEOT, leaving aside the question of the actuaI 
wording, thought it would be better to include one of these 
texts in Article 47 itself, and not to place it in a separate 
Article 47 bis. The article would then cIearIy cover both the 
case where evidence was produced before the oral proceedings 
and the action to  be taken by the Court if it was produced 
during the hearings. 

The PRESIDENT proposed, for the time being, to  confine 
the discussion to  the first part of Article 47. 

He feared lest, as a result of the present discussion, a 
change rnight be made in the Court's practice, especiaIly 
i f  a schedule of 9ièces justificatives had to be submitted. 

M. URRUTIA would prefer a separate article concetning 
the names, christian names, description and residence of the 
witnesses. 

Jonkheer VAN EYSINGA considered that two paragraphs 
wouId suffice, instead of two separate articles. 

The PRESIDENT suggested that the Court should dis- 
regard the Co-ordination Commission's text and adopt the 
following wording, which reproduced the article in the. 
existing Rules with a sIight addition : 

" In sufficient time before the opening of the oral 
proceedings, each party shall inform the Court and 
the other parties of al1 evidence which it intends to 
ask the Court to  take, together with the names, christian 
names, description and residence of witnesses whom it  
desires to be heard." 

M. FROMAGEOT said that he could vote in favour of the 
first part of this clause, which was of a general character, . 
biit he objected to the addition of the last phrase, which 
related to  a particular case. 

M. NEGULESCO also asked that the text should be divided. 

The PRESIDENT asked the Court to  vote on the following 
text : 

" In sufficient time before the opening of the oral 
proceedings, each party shall inform the Court and the 
other partics of al1 evidence which it desires the Court 
to take." 

Jonkheer VAN EYSINGA observed that the text drawn up 
by the Co-ordination Commission did not oblige the parties 
to  -comrnunicate their evidence to  the other parties, but 
only to the Court, because it  was through the Court that al1 
notifications by one party to  the other had to be made. 

He proposed to omit the words: " and the other par- 
ties ". 

M. FROMAGEOT asked whether it would not be better to  
mention the other parties, otherwise the agents, in comparing 
the old and new texts, might be led to believe that hence- 
forward the communication was only to  be made to the Court. 
I t  would be better to make this point cIear in the text. 

Jonkhecr VAN EYSINGA pointed out that, under Article 43 
of the Statute, every document received by the Court 
was automaticaIly communicated to the other party. 

The PRESIDENT put the text which he had read to  the 
vote, omitting the words: " and the other parties ". 

The above text was unanimously adopted 
M. NEGULESCO asked whether, notwithstanding the vote 

which the Court had just taken, the question of the admis- 
sibility of evidence was stiL1 open. 

The PRESIDENT answered in the affirmative. 
He asked the Court whether i t  desired ta add to the 

text it had just adopted a phrase referring to  the names, 
christian names, description and residence of witnesses 
whom the party desired to be heard. 

M. FROMAGEOT would prefer that other persons, çuch 
as experts, should be mentioned in addition to  witnesses. 

The PRESIDEN; proposed the following text for the 
Court's approval : 

" I t  shall alço inform the Court of the names, christian 
names, description and residence of the witnesses and 
experts whorn it desires to  be heard." 

M. GUERRERO, Vice-President, asked whether, instead 
of using the word " experts ", it would not be better to 
Say: " witnesses and any other persons whom the party 
desires to be heard ". The Court might, indeed, be asked 
to hear persons who were not, properly speaking, either 
witnesses or experts. 

M. FROMAGEOT ~onsidered that, if the word " witness " 
was not intended to mean a person who gave oral evidence, 
i t  would be better to  use the expression: " a witness, expert 
and any other person whose oral evidence (déposition} the 
party desired to be heard ". 

. Jonkheer VAN EYSINGA pointed out that, as Article 43 
of the Statute made a distinction between witnesses and 
experts, the same distinction should be observed in the 
Rules. 

M. NEGULESCO said that, if the clause proposed by the 
President was to be a continuation of the text already 
adopted, he could not vote for it. But if it was a separate 
text, he would be in favour of it. 

The PRESIDENT said that that point was reserved, and 
asked the Court to vote on the text he had read. 

This text was unanimously adopted. 

The PRESIDENT said that the Court had still to decide 
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on the second clause of Article 47, which read as fol- 
lows : 

" I t  also indicates in general terms the point or 
points to which the evidence will relate." 

Count ROSTWOROWSKI asked if the word " evidence " 
was not too restricted. Would it  not be better to  Say 
" evidence and statements (témoignage et déposition) " ? 

The PRESIDENT believed that the Court regarded the 
word " témoignage " as applying solely to  statements of 
witnesses. If that was so, it would be better to  add the 
word " déposition ". But in EngIish the word " deposition " 
had a technical meaning; it was the written record of a 
witness's statement before the first judicial instance. 

The President asked the Court to vote on the text he 
had read, the final drafting being reserved. 

This text was unanimously adopted. 

" Pièces jztstificatives. " 

Count ROST~OROWSKI said that there was still one 
question to  be settled concerning pièces justi$catives. Did 
the Court desire to  treat them in the same way as " docu- 
ments " ? Or would it  prefer to  allow them to be freely 
produced, reserving its right to accept or refuse them ? 
By using the word " docz~rnent " in its strict meaning, the 
Court had regulated only the production of documents. 
The President had said that pièces must be produced during 
the. written proceedings. Birt what would be done about 
a pièce that was produced a t  a later stage ? 

M. ANZILOTTI believed that it was the intention of the 
Court to allow the fullest liberty in regard to  pièces justi- 
ficatives. Besides, i t  would be almost impossible to make 
regulations concerning them. 

Count ~ O S T ~ O R O ~ S K I  observed that the Court's opinion 
appeared to favour freedom in the production of pièces 
justificatives. I t  would be well to note in the minutes that 
the Court, by its silence, had intended to settle the question 
in that way. 

M. GUERRERO, Vice-President, pointed out  that the 
Court must also provide for the case in which it was dcsired 
t o  call a witness during the oral proceedings. in  the course 
of the oral pleadings, a party might find it necessary to  call 
witnesses to clear up a particular point. The party must 
not be told that it was impossible. Of course, the consent 
of the Court would be necessary. 

The PRESIDENT observed that that question had been 
pointed out by Jonkheer van Eysinga, who had promised 
to submit a written text l. 

9.'1.35.* 
Discussed as Article $7, Article 47 bis 

and Article 47 ter. 

The PRESIDENT recaUed that, a t  the previous meeting, 
he .had asked Jonkheer van Eysinga to prepare a text 
concerning the calling of fresh ~vitnesses in the course of 
the oral proceedings. He himself had also prepared a text 
on the same subject. Whereas, however, Jonkheer van 
Eysinga's draft constituted a new article, his own was 
simply a paragraph to be added to Article 47. 

M. Negtilesco, for his part, had subrnitted a new proposal 
to the Court, nurnhered 47fer,  b u t  it would seem to be 
better to  discuss this proposa1 after Article 48. 

* D 2 ,  A. 3, p p  209-216. 
l See p. 179, 

Jonkheer van Eysinga's draft was as follows: 

" Article 47 bis. - The Court may sanction the 
calling of evidence after the commencement of the 
oral proceedings when a request to that effect is made; 
its decision shall be given after hearing the parties. 
If  the Court gives its sanction, it will give the other 
party an opportunity of commenting upon the new 
evidence." 

The President's draft was as follows: 

" Article 47, addiLionad +aragru+h. - In  the absence 
of the information referred to in the second paragraph 
of this article, such evidence (including the oraI evidence 
of witnesseç) shall iiot be accepted after the commence- 
ment of the oral proceedings without the sanction of 
the Court, which will have regard as far as possible to  
any agreement between the parties." 

M. Negulesco's proposa1 was as follows: 

" Avticle 47 ter. - The Court, or the President if 
the Court is not sitting, may, if the parties are in 
agreement, order witnesscs to  be heard, expert opinion 
to be taken or any other necessary evidence to  be 
produced in order to establish the statements of one 
of the parties. 

" In the absence of agreement between the parties, 
the Court will decide." 

Finally, M. Fromageot had aIso handed in a draft: 

" Article 47. Add the foliozuing pnragraph: In the 
course of the oral proceedings, a request that evidence 
shall be taken may be submitted only with the consent 
of the other party." 

M. ANZILOTTI observed that the drafts of Jonkheer 
van Eysinga and the President adopted the principle that, 
until the commencement of the oral proceedings, the pro- 
duction of evidence by the parties was a right. The Court, 
however, at the previous sitting had decided that this 
question had still to be considered, and it was to this 
question that M. Negulesco's draft rclated. 

M. SCH~CKING, like M. Anzilotti, thought that the Court 
should first examine this question. Several members of 
the Court held that, if a party gave notice, before the 
commencement of the oral proceedings, of a wish to  produce 
certain evidence, the Court was always bound to hear that 
evidence. M. Schücking couId not agree. I t  often hap- 
pened that facts in regard to which a party wished to 
produce evidence were of no interest to the Court. In  
that case, the Court should not be obliged to hear that 
evidence. In  any case, cven if evidence were produced at 
the prescribed times, the Court should be able to refuse 
to hear i t .  

The PRESIDENT wished to draw a distinction between 
various kinds of evidence. In  the first place, there was 
written evidence: this must be annexed to the documents 
of the written proceedings. If ,  for any reason, such evi- 
dence had not been filed, the Rules left open the possibility 
of adding it  even after the termination of the written 
proceedings. But in that case the Statute laid down that 
the consent of the other party was required or, failing this, 
the sanction of the Court. 

There was, however, evidence which could not be attached 
to the documents of the written proceedings, as M. Anzilotti' 
had pointed out at the last sitting, because it required 
some action on the part of the Court. Such evidence 
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must be mentioned by a party before the beginning of the 
oral pyoceedings. If i t  did not do so then but only later, 
the evidence could be taken onIy with the consent of the 
other party or the sanction of the Court. 

Jonkheer VAN EYSINGA having explained his draft, 
M. ANZILOTTI observed that if, as held by the President, 
the Court's sanction became necessary after the beginning 
of the oral proceedings, the inferencc was that before that 
time it  was unnecessary. 

One possible system was-and this seemed to be the 
one envisaged by the Statute-that, provided its request 
was made in due form before the beginning of the oral 
proceedings, a party was entitIed to  call witnesses without 
the other' party being entitled to object: the request must 
be granted as of right. 

Another system-that adopted by M. Negulesco in his 
proposal-was that the parties rnight always ask to be 
allowed to produce any kind of evidence. If the parties 
were in agreement, the Court allowed the evidence; if  not, 
the decision rested with the Court. 

M. Negulesco's proposal, however, did not seern-to be 
altogether consistent with the Court's procedure. In  
national systems of procedure there were nurnerous restric- 
tions in regard to the various kinds of evidence; for instance, 
the evidence of witnesses was only accepted in certain 
circumstances. Before the Court, however, there couId be 
no question of such restriction. 

There was another aspect of the question in regard to 
which perhaps M. Anzilotti's views more nearly approached 
those of M.  NeguIesco. Supposing that one party proposed 
to establish certain facts, should not the other party be 
allowed to prove that these facts were irrelevant ? 

M Anzilotti failed to see, however, how the Court could 
express an opinion on the relevance of evidence before it  
knew what the evidence was, and before hearing the case 
in which it  was called. 

M. NEGULESCO recalIed that he had tacitly agreed to 
the postponement-of consideration of his draft until after 
Article 48. In view, however, of the turn taken by the 
discussion, he thought i t  essential that the question raised 
by him should be dcalt with before anything else. 

Unlike the President and M. AnziIotti, M. Negulesco 
considered that if, before the opening of the oral proceed- 
ings, the Court allowed a party to produce any kind of 
evidence without reserving the possibility of refusing it, 
the consequences rnight be dangerous. A party rnight 
resort to  delaying tactics, might call a very large number 
of witnesses or ask for their evidence to be taken lo- 
cally. 

M. Negulesco thought that the system proposed by hirn 
would leave the Court a measure of control over t h e b r t i e s  
which would avert these dangers. If the parties were in 
agreement, everything would be easy. If not, the decision 
would rest with the Court. The parties' rights would be 
fully safeguarded. If they had witnesses whom they 
wished to be heard, they would only have to  supply a 
list of thern to the Court, iridicating a t  the same time the 
questions which they wished to be put to them. The Court 
would consider whether these questions were relevant and 
decide accordingly. 

In view of the silence of the Statute, the Court could, 
under Article 30 of the Statute, rnake any rule which it 
considered appropriate. 

The PRESIDENT was afraid that this system would entirely 
change the existing basis of the Rules. 

M. NEGULESCO thought that his proposa1 was consistent 

with the' Statute, which gave the Court control in regard 
to  evidence. 

M. SCH~CKING thought that the question a t  present 
before the Court was to determine the legal consequences. 
of notice by a party of its intention to produce certain 
evidence. The Rules were silent on the point. Some 
members of the Court thought that, if the evidence had 
been notified before the opening of the oral proceedings, 
the Court was bound to allow it to be produced. 

According to M. Anzilotti, if the other side said that 
the evidence was irrelevant, the Court was not bound to 
hear that evidence, but it must take a decision. Even, 
however, i f  the parties were in agreement, why should 
the Court he obliged to hear evidence if i t  thought it was 
irrelevant ? 

In regard to this point, M. Schücking differed from 
M. Negulesco, since the latter thought that the Court 
should decide only if the parties were not in agreement. 

Baron ROLIN-JAEQUEMYNS wished the precise import of 
Article 47 of the Rules to be defined. 

If, during the time elapsing between the end of the 
written proceedings and the beginning of the oral pro- 
ceedings, a party askcd to be allowed to establish some 
point by means of witnesses or expert opinion, could the 
Court refuse ? Were not the parties entitled under Arti- 
cle 47 to insist on the enquiry asked for ? If the Court 
agreed with this interpretation, the fact must be clearly , 
stated. 

The PRESIDENT observed that at  present parties before 
'the Court were Governments only. Was it  theoretically 
possible to deny a Government the right of calling wit- 
nesses beforc the Court ? The Court was not in the same 
position as a municipal court. Article 43 of the Statute, 
in defining the oral proceedings, gave Governments precisely 
the same right to have certain facts presented by a witness 
as by counsel. For that reason, the President had always 
consirueci Article 47 as referring to  the exercise of the right, 
given by Article 43 of the Statute, to  pIace the necessary 
facts before the Court by means of witnesses. 

.Of course, the Court exercised absolute control and was 
thus able to direct the use made of the parties' right. Never- 
theless, the Statute was quite explicit as to the right of 
parties to have witnesses heard. M. Negulesco had stressed 
the possible danger that the Court might find itself confronted 
with a party who wished to call innumerable witnesses. 
There was that risk. But, under the Statute, the basis of 
the Court's jurisdiction was agreement between the parties, 
who must therefore be presumed to be honest in their 
desire to get the dispute settled. 

M. SCH~CKING thought that a party could submit any 
evidcnce, but that the question was whether the Court 
would always be obliged to allow that evidence to be 
produced. 

Baron ROLIN-JAEQUEMYNS held that, under Article 47 
of the Rules, the Court must agree to hear any witness 
notified to it before the beginning of the oral proceedings. 
Article 47 of the RuIes was based on Articles 49 and 52 

of the Statrite. 

Jonkheer VAN EYSINGA recalled that, at  the previous 
sitting, the Court had purposely left aside the question 
whether the parties were entitled to  call whatever witnesses 
they wished. 

Personally, he thoüght it better not to  change the present 
system, which has been adopted in 1922. That system 
was explained as follows in the book entitled: Statut et Règle- 
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Eléments d'itzter$rétation : 1 

[Translation.] " In the course of the discussion of Article 47, 
it was asked whether a party was entitled to cal1 its witnesses 
without a special decision of the Court, even in the event of 
objection by the other party. It was held that, under the 
system adopted by the Rules, any witness could be examined 
by the party calling him without any special authority 
given by the Court in the form of an interlocutory judgment. 
Nevertheless, the Court had the right to  interrupt any 
evidence which was irrelevant." 

Furthemore, the suggested possibility that the hearings 
rnight be indefinitely yrolonged by the action of the parties 
was guarded against by Article 54 of the Statute. The 
Court had the absolute right to close the hearing; and the 
President could always, if need be, declare the hearing at 
an end. 

M. FROMAGEOT considered that, according to the Statute, 
the parties had an absolute right, before the opening of the 
oral proceedings, to  settle, as they thought fit, what evidence 
they were going to produce, and consequently to caU such 
witnesses or experts as they desired, subject, of course, to  
the President's power, in conducting the hearing, to prevent 
witnesses from embarking on matters irrelevant to the case. 

On the other hand, once the oral proceedjngs had begiin, 
the position was different. Under Article 52 of the Statute, 
the consent of the opposing party was necessary, and if the 
calling of new witnesses was not acquiesced in by the 
opposing party, the Court could refuse to hear these new 
witnesses. 

The PRESIDENT gatliered that M. Negulesco's idea was 
that a party should not be allowed to produce witnesses 
without the consent of the other side. 

M. NEGULESCO agreed that the Statute mentioned cer- 
tain kinds of evidence, but considered that it Ieft the parties 
free to submit other kinds. That 'situation, however, 
involved some danger, for a party might submit some 
entirely new kind of evidence. Under the system proposed 
by M. Negulesco-which differed in that respect from that 
advocated by sorne other judges-the Court would not in 
such circumstances have its hands tied, and could refuse 
to  accept such evidence unless the parties were in agreement. 

M. FROMAGEOT thought that, if a Government considered 
that the statement of a witness on the spot or an inspection 
carried out locally constituted factors enabling proof to  be 
established, i t  did not seem, as the Statute stood at present, 
that the Court had power to  withhold its sanction. 

M. GUERRERO, Vice-President, realised, like M. Negulesco, 
that applications to produce evidence might be misused 
by a party playing for time. Rut that was an exceptional 
case, and the Court could not Iegislate for exceptional cases. 

If a case of the kind occurred, the Court had the means 
to deal with it. First of all, it had a right of control. In the 
next place it could, under Article 48 of the Statute, make 
al1 arrangements connected with the taking of evidence. 

If a party asked permission to produce certain evidence 
before the oral proceedings, how could the Court refuse 
permission ? I t  could not judge whether the evidence 
were good or bad. 

On the other hand, Article 52 of the Statute gave the 
Court power to refuse to accept any oral evidence or new 
documents which a party wished to produce without the 
consent of the other side, once the time-liniit fixed had bcen 

PubIished (Berlin, 1934. Carl Heymanns Verlag) by the Ixstitui 
fur ausl. 68. Recht und Vülkeruecht. 

passed. I t  folIowed from the fact that the Court was 
empowered to accept or reject evidence presented after the 
time-limit that it was bound to accept evidence submitted 
before that time-limit. Article 52 therefore made the 
position clear. 

i n  M. Guerrero's opinion, any evidence submitted or 
notified before the beginning of the oraI proceedings must 
be accepted by the Court. Article 47, as adopted a t  the 
previous sitting, gave the parties this right. Moreover, 
in no case had the Court ever rejected evidence thus sub- 
mitted. 

I t  would therefore be better to keep ~ r t i c l e  47 in itç 
present form and to let it be made clear in the minutes that 
any party had the right to give notice of the production 
of new evidence before the opening of the oral proceedings. 

With regard to  the question whether such new evidence 
would or would not be regarded as relevant, that was quite 
another question. 

hl. URRUTIA also construed Article 47 as confirming the 
parties' absolute right to  give notice of new evidence before 
the oCening of the oral proceedings. 

Withoregard to the question how evidence notified after 
the opening of the oral procecdings should be dealt with, 
M. Urrutia thought that the objection to  Jonkheer van 
Eysinga's proposal was that i t  tended to restrict the rights 
of the parties. With regard to the written proceedings, 
the Court had recognised the principle laid d o m  by the 
Statute that, if the parties were in agreement, any new 
document must be accepted. I t  was impossible to introduce 
a different principle for the oral proceedings. M. Negulesco's 
proposa1 was even more restrictive. 

M. Urrutia would therefore prefer to see Sir Cecil Hurst's 
proposa1 adopted or that of M. Fromageot; his preference 
was to  the latter. 

M. ANZILOTTI was afraid that that proposal was not in 
accordance with the Statute. Under Article 52 of the 
Statute, the Court had the right .to allow evidence even if 
the other party did not give its consent. 

M. URRUTIA thought that the Iast paragraph of the 
President's draft contained a very restrictive clause. The 
sentence ". . . which will have regard as far as possible 
to any agreement between the parties " impIied, in fact, 
that if there were an agreement between the parties the 
Court could not reject the evidence. 

M. ANZILOTTI suggested the following wording: " In the 
absence of the information referred to  in the second para- 
graph of this article, and subject to a n  agreement between the 
parties, such evidence . . . without the sanction of the. 
Court." That would be quite consistent with the Statute. 

The' PRESIDENT thought that the Court should take 
a decision on the question of the rights of the parties, 
otherwise the whole of the provisions in the Rules con- 
cerning evidence would be liable to  remain academic. He 
therefore proposed a vote on the following question: 

" Does the Court wish to lay down in its Rules 
that a party has no right (even if it follows the course 
prescribed by Article 47 of the Rules) to present to 
the Court the oral evidence of witnesies or other 
evidence requiring the intervention of the Court ? " 

M. ANZILOTTI asked whether a vote on this question would 
leave the text adopted at the previous meeting unaffected. 

The PRESIDENT answcred in the affirmative 

M. ANZILOTTI, who was convinced that the Statute had 
adopted the system of leaving the parties a free hand in 



regard to evidence, thought that Article 47, as adopted 
by the Court, presented the advantage that it did not 
exclude the possibility of exceptional cases in which the 
admissibiIity of oral evidence was precluded-for example, 
in virtue of the special agreement-so that the other party 
might lodge an objection to it, and thus obIige the Court 
to give a decision on the point. 

After an exchange of views with Jonkheer VAN EYSINGA 
and M. ANZILOTTI regarding the wording of his question, 
the PRESIDENT announced his intention of taking a vote 
on the question in the form in which he had couched it. 

Count ROSTWOROWSKI, however, said that; in order to 
vote, he would have to make a reservation. If the inten- ' 
tion was to lay down that parties had no absolute right, 
he would answer the question in the affirmative, because, 
in his opinion, the posseçsion by a party of an absolute 
right was inconsistent with the control of the Court. But 
the expression " right " was so general that i t  was difficult 
to answer simply by yes or no. 

The PRESIDENT explàined that his object was to  reserve 
the Court's right of control; what was meant, therefore, 
was the right of a party to  ask permission to c d  witnesses, 
but always subject to  the control of the Court. 

hl. FRO~IACEOT observed that the President's question 
did not make a sufficientIy clear distinction between the 
period before the beginning of the oral proceedings and 
the period following it. If the last part of the President's 
question referred to  the need for the consent of the other 
party before a party could submit a request in the course 
of the oral proceedings for permission to  produce evidence, 
he would be prepared to accept it. 

The PRESIDENT would be prepared to  add to his question 
the words: " the course prescribed by Article 47 of the 
Rules as adopted on Febrztary. 8th ". 

In reply to  a question put by M. SCH~CKING, the 
PRESIDENT observed that, if the Court answered the ques- 
tion as forrnulated in the negative, Article 47 as already 
adopted would hold good. He then took a vote on the 
following question : 

" Does the Court wish to Iay down in its Rules 
that a party has no right (even if it follows the course 
prescribed by Article 47 of the Rules as adopted on 
February 8th) to  present to  the Court the oral evidence 
of witnesses or other evidence requiring the intervention 
of the Court ? " 

By eight voies to two, the Court answered this question 
in the negative. 

The PRESIDENT then observed that there were now three 
proposais before the Court: narnely, those of Jonkheer 
van Eysinga, M. Fromageot and his own. 

Jonkheer VAN EYSINGA said that M. Fromageot's pro- 
posa1 referred to the " consent of the other party ". 
Jonkheer van Eysinga had intentionally omitted reference 
to this consent in his text. I t  was necessary in Article 
44 bis, which concerned documents which, perhaps, should 
not be seen by the Court; in the present case they were 
concerned only with the indication of a wish by one party 
to  cal1 a witness. 

On the other hand, he had not wanted the Court to  
take its decision without having heard the parties. In the 
drafts proposed by the President and M. Fromageot, it 
çhould be added that, if the other side did not consent, 
the Court would' decide after duly hearing  the^ parties. 

Mention should also be made of the other party'ç right to  
comment on the merits of the new evidence. 

Substantially, however, the three proposals had the 
same end in view. 

The PRESIDENT observed th&, if the following were 
added to M. van Eysinga's text : " the Court may . . . 
after the opening of the oral proceedings, when a request 
to  that effect is made without the consent of the odher 
Party . . .", there would not, 'indeed, be rnuch difference 
between the three texts. , 

M. FROMAGEOT thought that, apart from meTe questions 
of wording, it wouId be well to  insert one of these proposais 
in Article 47 itself and not as a separate Article 47 bis. 
The article would thus be clearly seen to deal, first, with 
the case of evidence presented before the oral proceedings, 
and, secondly, with the action incumbent on the Court if 
evidence were presented during the oral proceedings. 

M. GUERRERO, Vice-President, thought that the three 
drafts were substantially similar. Personally, he preferred 
that of M. Fromageot, to which, however, he would add: 
" In the event of disagreement, the Court will decide after 
hearing the parties." 

M. URRUTIA still felt some doubts in regard to an 
expression used in M. Fromageot's text. M. Fromageot 
proposed to Say: " A request that evidence . . . wuy only 
be submitled. . . ." That was not the point. in Article 52 
of the Statute. The consent of the other party was not 
required to the submission of a request. A party could 
submit to the Court a request that evidence should be 
heard without the consent of the other side. 

M. GUERRERO, Vice-President, pointed out that Article 52 
of the Statute spoke of any document " that one party 
may desire to  present ". Accordingly, the party had not 
yet presented the evidence; the same situation was con- 
templated in M. Fromageot's draft. 

The PRESIDENT thought that i t  was the production of 
the evidence which required the consent of the party, not 
the request for permiçsion to  produce it. 

Baron ROLIN-JAEQUEMYNS thought that the new para- 
graph in the text should begin with the words: " In the 
course of the oral proceedings ", and that after that the 
wording of Article 52 of the Statute shouId be foiiowed 
as nearly as possible; for instance, they might Say: " the 
Court may refuse to accept any evidence that one party 
may desire to present unless the other side consents; in 
case of, disagreement the decision rests with the Court ". 

The PRESIDENT said that, if no member of the Court 
opposed the principle underlying the three drafts, he wouId 
convene the Drafting Comrnittee, which, with the assistance 
of Jonkheer van Eysinga, would prepare a draft for 
submission to the Court. 

Baron ROLIN-JAEQUEMYNS having asked whether the 
Court should not, in any case, vote on the question of 
principle, the PRESIDENT took a vote on the following 
question : 

" Does the Court wish to  embody in its Rules a clause 
providing that a request made during the oraI pro- 
ceedings for permission to  produce evidence of the kind 
mentioned in Article 47 of the Rules as adopted on 
February 8th may be refused by the Court after hearing 
the parties if the other party has not given its consent ? " 

The Court unanimously answered the question in the 
affirmative. 
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Article qg 

11.11.35.* 
Discussed as Article 47. 

E x p ~ u n a t i o n  in regard to a Vote. 

M. NEGULESCO recalled that, at  the end of the previous 
sitting he had, when a vote was taken in connection with 
Article 47, voted with M. Schücking against the rnajority 
of the Court. After reading the text, he had, however, 
realised that his vote did not represent his opinion. 

M. Neguleçco made the following declaration: The 
majority o f  the Court had reached the conclusion that, 
if a party gave notice of its intention to  produce certain 
evidence, in conformity with Article 47 of the Rules of 
Court-i.e., before thé opening of the oral proceedings- 
the evidence must automatically be admitted; in other 
words, the Court was not entitled to  Say whether the 
evidcnce was legally admissible or relevant, even if the 
other party objected to its production. The Court, or the 
President if the Court was not in session, was bound to take 
the necessary steps for hearing the evidence. The evidence 
of witneçses, or of experts, or evidence taken on commission 
-the latter implying a devolution of powers and the relin- 
quishment by the Court of its powers in favour of a national 
tribunal-must be admitted as of right. The Court na- 
turally retained its right to appraisë the evidence pro- 
duced, but only after, not before, the production of the 
evidence. 

The taking of evidence should be merely a consequence 
of the legal admissibility and the relevance of the evidence. 
Evidence which was Iegally inadmissible or irrelevant should 
not be taken; for othenvise the taking of evidence might be 
protracted, t o  the prejudice of the good administration of 
justice. 

The system which he thus advocated was consistent 
with the terms of the Statute and with the spirit which 
had given it form. 

The right of controI which the Statute conferred upon 
the Court in regard to  evidence did not extend only to the 
manner in which evidence had to be taken, but also to the 
previous consideration of its legal admissibility and its 
relevance. 
HOW great were the powers which it was intended to 

confer on the Court in this respect was shown by the right 
with which the Court was invested of calling evidence, proprio 
mottt. That yower couId not be reconciled with the theory 
that a party's right to produce evidence must be automatic- 
ally admitted. In order to give effect to its right of ordering 
the production of evidence, proprio m~olze, the Court mus t 
have power to exclude evidence, or to  postpone its produc- 
tion, even where notice of the intention to produce it  had 
been given before the opening of the oral proceedings; 
and that system must apply to al1 evidence without distinc- 
tion,' for nowhere did the Statute differentiate between 
one kind of ei-idence and another. 

Article 52 of the Statute, which had been invoked 
against the above system,. was concerned with the belated 
submission of evidence and did not affect the Court's power 
to  exclude evidence which was not belated, if i t  was inadmis- 
sible in law or irrelevant. 

12.11.35.** 
Disczissed as Article 47. 

. The PRESIDENT said that the members of the Court 
had received the Drafting Committee's new text for Ar- 

* D 2, A. 3, p. 218. 
**  Ibid., p. 228. 

ticle 47 1. One of the members had been struck by a 
special point in the wording and wished to have àn oppor- 
tunity of examining it again. 

For this reason, the President desired provisionally to  
reserve the examination of this article. 

14.11.35.* 
Discussed as Article 47. 

Articles 47 and 53 (57, paragvaplz 2, of Rules  of 11.zr1.36). 

M. GUERRERO, Vice-President, observed that, according 
to the text for Article 53 adopted at the previous meeting2 . on the proposa1 of M. Fromageot, the intention appeared 
to have been to leave to the Court itself control over the 
production of evidence in the shape of an expert report, 
both in the case of a report ordered by the Court proprio 
motu and in that of a report asked for by one of the parties. 

After mature rcflection, the Vice-President, contrary to  
the view maintained by him during the discussion, now 
concurred in the Court's decision. He  considered in fact 
that the Court must always retain control of the procedure, 
and that to  give a party the right to  demand the holding 
of an enquiry would be inconsistent with this principle. 

This, however, Icd him to revert to  ArticIe 47, which had 
already been adopted. The reasons against giving a party 
an absolute right to demand an expert report also made 
it advisabIe not to give parties an absolute right to  have 
witnesses examined. If,  as seemed to be the case under 
Article 47, the Court gave parties a right, which it could not 
override, to call witnesses, when notice of the intention to 
do so was given before the opening of the oral proceedings, 
they must be given the same right with regard to other 
forms of evidence. Since, however, the Court had corne to 
the conclusion that i t  must always retain control over its 
procedure, and that i t  must, before ordering an expert 
report asked for by a party: consider whether such report 
wouId be desirable or not, the same rule should apply with 
regard to the calling of witnesses, especially sinçe an unlimited 
right to  call witnesses might, in some cases, be employed 
purely to delay proceedings. Article 47 as adopted by 
the Court should thereforc bc reconsidered. 

M. NEGULESCO said this view coincided with his own - 
and with tliat of M. Schücking and Count Rostworowski. 

The Court must adopt a unlform system with regard to 
evidence and must not allow its hands t o  be tied when a 
party asked for certain evidence to be taken. I t  must in 
every case consider whether the exridence desired was legdly 
admissible and relevant, before accepting it. - If the parties 
disagreed, the Court must decide. 

M. AN~ILOTTI was afraid that a serious misunderstanding 
had arisen. In point of fact, it did not seern to him that 
the Court had adopted two different rules, one for witnesses 
and the other for expert reports. 

* D 2. A. 3, p p  248-251. 
1 The text was as follows: 

" In sufficient time before the opening of the oral proceedings, 
each party shall inform the Court of al1 evidence which it intends 
to ask the Court to take. 

" After the commencement of the oral proceedings, a request 
that evidence should be taken shall not be granted without the 
consent of the other party; failing such consent, the decision 
will rest with the Court after hearing the parties. 

" The party concerned shall notify the names, christian names. 
description and residence of witnesses or experts whom it desires 
to be heard. i t  shall also give a general indication of the point 
or points to which the evidence is to refer." 
See p p  218-219. 



Article 47 only related to  evidence produced by ;l party 
itself. A party came befow the Coiirt and produced docu- 
ments, calIcd witnesses or experts who would be heard by 
-the Court, or submitted an expert report on the results of 
an enquiry which it had itself ordercd. The position was 
entirely different when a party approached the Court and 

- asked it to make use of itS power to order an enquiry or 
expert report. In  the latter case, the enquiry or report 
would be one arrangecl for by the Court. 

That uras the essential difference between the two cases; 
and the rules n7ere different becausc they related to different 
sitiiations. M. Anzilotti was in favotir of preserving this 
system, as it  had already been applicd witfi good results. 

M. K E G L ~ L E S ~ O  'explaine? that, as he understood the 
matter, the wliole of thc disciission had related to an expt~rt 
report for which a party asked the Court, and which required 
the CO-operation of the Court. He said that an expert 
report produced by a partp,aild prepared by its own experts 
was not an expert report within the rneailing of Article 50 
of the Statute. That articIe contemplated an expert who 
was appointed by the Court #roprio mot24 and who was 
responsible to the Court. An ex parte report might be 
submitted either in writing--in that case it was a document 
or pi2ce-r oraIly, in which case it was not an expert 
report but oral evidence in a broad sense. 

Baron ROLIN-JAEQUE~IYNS did not think that the deci- 
sion takcn by the Cotirt in regard to Articlc 47 had modified 
the scope of the article, which still, as before, concerned 
such evidence as was prôdriced by a party and which a 
party was entitled to adduce at any time before the 
beginning of the oral proceedings. 

M. S C H ~ C I ~ I N G  differenfiated between four sets of cir- 
cumstances in which an expert report might be produced. 

The first case-an entirely hypothetical one-was wherc 
a party had taken the opinion of experts in its own country 
and presented their conclusions to the Court in the form 
of a documerit. That was not a true expert report and 
need not be considered by the Court a i  that stage of the 
discussion. 

The second case was where a party itself called an expert 
to appear before the Court and asked the Court to  hear 
his evidence. In that case, the question was whether the 
Court was or was not obliged to do so. 

The third case was wheie a party informed the Court 
that it desired an expert appointcd by the Court to  be 

' hea~d.  
Finally, the fourth case was where the Court itself took 

the initiative of appointirig an expert in order to obtain 
his report. 

Two of these cases might be co~nbined: a party might, 
in the course of the oral proceedings, point to the desir- 
ability of obtaining the opinion of an expert and the Court 
might then appoint one. This case could be assimilated 
to that in which the Court appointed an expert on its 
own initiative. The most important question, however, 
still remained: was the Court bound to hear an expert 
appointed by the party itself and called by it ? 

The Vice-President had expressed the view that, in such 
a case, the Court would not be bound to compIy with the 

' party's request. M. Schücking had aIways shared this view. 
If the Court had already arrived a t  the conclusion that an 
application was not weil founded'in law, it could not be 
obliged to hear witnesses or to hold enqiiiries on points of 
fact which. in view of the conclusion. were irrelevant. 
' If the opposite view prevailed, al1 kinds of evidence 
must be lreated in the same way. The effect of this would 

be that a party, simbly by lodging a request, would be 
able to compel the Court to undertake an inspection on 
the spot in a distant country, even if the Court considered 
this proceeding useless for the purpose of its decision, 
because the application was not held by the Court to be 
well founded in law. 

M. GUERRERO, Vice-President, differed from Baron Rolin- 
Jaequemyns and thought that the Court had made an 
innovation by the adoption of the new draft of Article 47 
of the Rules. - 

The existing Article 47 sirnply provided that a party 
was cntitled to inform the Court what evidence it intended . 

to  adduce in the case, but did not lay down what action 
was to be taken on receipt of this information. The 
Article 47 which the Court had decided to adopt went 
further, for it obliged the parties to  give the information 
before the opening of the oral proceedings and laid down 
the action t o  be taken thereon. 

If a request was made before the oral proceedings, the 
Court was obliged to accept the evidence of witnesses. 
For it was clear that a provision to the effect that, once 
the oral proceedings had begun, a request for permission 
to produce evidence could only be granted with the consent 
of t he  other party implied chat the Court was bound to 
alIow evidence notified before the oral proceedings. The 
Court had therefore conferred a new right on the parties. 

Moreover, in M. Guerrero's opinion, there was a lack of 
uniformity as between the provisions adopted in regard to 
witnesses and thoçe adoptëd in regard to expert report S. 

Supposing that the Court had before it  a dispute between 
two distant countries. If one of them, in the course of 
the written proceedings, were to ask the Court, in the first 
  lace. to  hear the evidence of witnesses and. in the second 
& ,  

place, to  have an expert report made, what would the 
Court do ? Under Article 47 (new), it would be obliged 
to make arrangements for the hearing of the witnesses. 
On the other hand, with regard to  the expert report, the 
Court would, on the basis of the provision inserted in 
Article 53 (Article 57 of the Rulcs of 11.111.36) a t  the 
previous sitting, be at liberty to- decide whether or not 
to have the report made. These two requests, both made 
by the same party, might therefore, according to the 
provisions adopted, receive different treatment . 

M. ANZILOTTI thought that, in the example taken, the 
two cases were quite different: the witnesses would be 
produced by the party itself, whereas the expert report 
would have to be ordered by the Court at  the request of 
the party. t 

The PRESIDENT, thinking that the divergent ideas 
expressed were probably the outcorne of a different inter- 
pretation of certain provisions of the Statute, more par- 
ticularly Articles 43, 49, 50 and 54, proposed that the 
Court should adjourn the discussion in progress and 
resume it after an exchange of views to be held on Febru- 
ary 15th. 

Note. - Sce under Article 50, p. 194, for reference to 
Article 47 (Article 49 of Riiles of 11.111.36) in connection 
with Article 45 (Article 50 of Rules of 1r.rrr.36) at the 
same meeting. 

r6.11.35.* _ Discttssed as Article 47. 
The PRESIDENT recalled that the Court had received the 

text of ArticIe 47, revised by the Drafting Cornmittee 

* D 2 ,  A. 3, pp. 266-272. . 



Article 49 

with'the assistance of M. Schücking. This text was as 
follows : 

" In sufficient time before the opening of the oral 
proceedings, each party shall inform the Court of al1 
oral evidence of witnesses or experts which it  intends 
to ask the Court to  take. . 

" After the opening of the oral proceedings, a request 
for permission to  produce such evidence cannot be 
granted without the consent of the other party, unless 
the Court, after hearing the parties, decides otherwise. 

" The party concerned shall notify the names, chris- 
tian names, description and residence of witnesses or 
experts whom it desires to be heard. I t  shall further 
give a general indication of the. point or points to 
which'the evidence is to refer." 

He asked M. Fromageot to comment on this text. 

M. FROMAGEOT said that, speaking generally, the new 
Article 47, like the old one, dealt mainly with the con- 
ditions governing the production of the oral evidence of 
witnesses or experts-the new text was expressly confined 
to such evidence-the time for the presentation of a request 
to  the Court and the formalities necessary when a request 
was presented after t h e  opening of the oral proceedings; 
those formafties involved a prcliminary request for the 
consent of the other party, and, if that consent were refused, 
a decision of the Court given after hearing the parties. 
M. Fromageot observed that this system was very much 
the same as that already adopted by the Court in regard 
to  documentary evidence. He added that it was difficult 
thoroughly to  appreciate the aim of Article 47 iinless one 
compared it with the terms of Article 45 (Article 50  of the 
Rules of 11.111.36) of the existing .Riiles, according to 
which, if a party asked the Court to  hear witnesses, the 
Court, without refusing the request, could decide that it 
would first hear the case argued by the parties;-though the 
parties would retain the right to comment on the evidence, 
the taking of which was thus proposed. 

The hearingç were, however, under the direction of the 
Court. In a particular case, the argument of the question 
of Iaw might completely eIucidate the dispute and render 
the hearing of witnesses unnecessary. In such -i case, 
although theoretically it  might be said that a party was 
entitled in any event to  cal1 its witnesses, a practical view 
of the matter must be taken, and it would be inconceivable 
that the Court should be unable, in the exercise of its power 
of direction, to inform a party that its evidence had, as a 
resuIt of the argument of the case, ceased to serve any 
purpose. That could be deicribed as an appraisement of 
the relevance of evidence. On the other hand, under the 
system of the existing Statute and rules of procedure, i t  
was somewhat difficult to  think of cases, such as were to  
be found in various systems of municipal law, where the 
evidence of a witness would be legally inadmissible. 

M. GUERRERO, Vice-Prcsident, gathered that the new 
Article 47 related solely to the hearing of witnesçcs or 
experts. If that was so, the question arose how should 
the Court deal with a request received before the oral 
proceedings to the effect that it should arrange for an 
expert report. 

M. FROMAGEOT thought that, if a party asked the Court 
to  order an expert report, the Court would decide whether 
or not there was occasion to do so. When s party cnlled 
a witness, it was producing evidence. But when a party 
asked the Court to  order an expert report, there would 
realIy be no question of evidence ,until the expert had 

presented his report setting out his conclusions. The cases 
were therefore diff erent. 

The PRESIDENT thought that some provision must be 
included in the RuIes informing a party desirous of having 
an expert report ordered how it should proceed. Article 53 
(Article 57, paragraph z ,  of the Rules of r1.1r1.36) of the 
Rules did not meet the case, though Article 50 of the 
Statute covered it.  

R I .  GUERRERO, Vice-President, agreed with the President 
that a new article should he prepared regardhg the action 
to be taken upon a request for an expert report made by 
a party befqe the oral proceedings. He thought that 
Article 53 of the Rules, like Article jo of the Statnte, 
covered only an expert report ordered by the Court proprio 
~ o t w .  In his opinion, a distinction should be drawn be- 
twecn a request from a party for permission to cal1 an expert, 
whose statements were not evidence (nzoyen de preuve), 
and a request for an actual expert report which wou1d be 
given after hearing argument. He was under the impression, 
however, that the proposed Article 47 attached greater 
importance t o  the hearing of an expert than to  a true 
expert report; for, according to the article, if a request 
were made by a party before the oral proceedings that an 
expert calIed by it should be heard, the Court was obliged 
to comply, whereas the ordering of an expert report to be 
given after hearing argument remained subject to the 
Court's decision. 

I n  any case, M. Guerrero thought that the object of 
the existing Article 47 of the Rules was not to impose obliga- 
tions on the Court but simply to  fix times for the presenta- 
tion of certain evidence. On the other hand, the new 
version seemed, in certain circumstances, to create an 
obligation on the part of the Court to  hear witnesses or 
experts. This objection might be obviated by amending 
the second paragraph of the new text as follows: 

" After the opening of the oral procedure, a request 
for permission to produce such evidence cannot be 
Presented without the consent of the other party." 

This wouId ieave the Court free to  grant or refuse a 
request for the hearing of witnesses or experts, in the 
sarne way as it was free, to  grant or refuse a request that 
an expert report should be ordered. 

M. Guerrero fully realised that hiç suggestion involved 
a modification of his previous attitude in regard to  the 
hearing of witnesses presented before the oral proceedings. 

M. NEGULESCO thought that the Drafting Committee's 
text had much in common wifh the ideas expressed by 
him and by M. Schücking and Count Rostworowski in 
the dedaration made by them on February  th, 1935. 
Nevertheless, the draft now submitted by the Drafting 
Committee .was concerned solely with the hearing of wit- 
nesses and experts. I t  therefore reduced the scope of 
Article 47 of the RuIes, since neither enquiries nor inspec- 
tions on the spot were covered. The result was that the 
Court was obliged to hear witnesses and experts, even 
if the other party lodged an objection on the ground of 
inadmissibility or irrelevance, if notice was given before 
the oral proceedings. 

ilgain, the new text seemed, if compared with the new 
Article 53,l to  indicate that evidence of other kinds would 
only be sanctioned in virtue of an order made under 
Article 48 of the Statute. The Court would thus be 
estabIishing two different systems in regard to  evidence. 
M. Negulesco was doubtful if that was admissible in law. 

l See pp. 218-219. . 



Article 49 

In his view, if a party asked permission to produce 
evidence and the other party objected, the Court ought 
in any case to give a decision by order as to the admis- 
sibility in law and relevance of such evidence. Further- 
more, according to the first paragraph of the proposed 
text, if a party had given notice before the opening of the 
oral proceedings of the witnesses it wished to call, the 
Court had nothing to say as to  the admissibility in law or 
relevance of their evidence. On the other hand, in the 
second paragrapli i t  was provided that, after the opening 
of the oral procedure, a repuest could only be sanctioned 
with the consent of the other side unless the Court decided 
otherwise. In other words, if a request for permission to  
call a witness or expert was made too late, the Court 
must decide. There were, however, cases where a party 
couId not announce a witness before the oral procedure 
because only in the course of the oral procedure did it  
become necessary, as a result of the arguments of the other 
side, to ask permission to call him; but even in such a 

- case, where the request couId not be said to  bc presented 
too late, the Court would apparently, according to the 
proposed text, be able to  decide as to  the adrnissibility of 
the evidence. In M. Negulesco's opinion,'-the difference 
thus made in the treatment of these cases seemed inconsistent 
with the Statute. 

M. FROMAGEOT did not, as M. Negulesco appeared to  do, 
regard the proposed text of Article 47 as establishing more 
than one system in regard to  evidence. Conditions were 
Iaid down regarding the tirne when a request for permission 
to  call witnesses must be made, but the text did not 
establish one systern for such evidence, and, side by side 
with it ,  another system for requests with regard to any 
other means of investigation siich as enquiries or expert 
reports. If evidence was submit ted within the prescribed 
times, the Court was bound to hear i t ;  if it was sub~nitted 
later, the Court decided whether to hear it or not, unless 
the other party's consent was obtained. 

M. GUERRERO, Vice-President, thought it wouid he better 
if  the Court remained free in both cases to  accept or reject 
evidence. 

M. FROMAGEOT pointed out to M. Guerrero that Article 45 
(Article 50 of the Rules of r1.111.36) of the Rriles satisfied 
al1 his scrupIes. The Court could not de $lano rcject a 
request, if made before the oral procedure, but i t  could 
have the case argued by the parties before accepting the 
evidence. If the argument of the case rendered the evidence 
superfluous, the party concerned would probably be the 
first to  waive the point. 

M. GIIERRERO, Vice-President, observed that, as regards 
the utility of evidence, a party might take a different view 
from the Court even after the case had been argued. The 
essential point was that, if a party was entitled to call 
uitnesses, it could not be deprived of this right becauçe 
the argument of the case took place before the examination 
of witnesses. 

M. Guerrero thought that the Court shouId be able to 
accept the following text, which covered ail kinds of evi- 
dence: 

" In sufficient time before the opening of the oral 
procedure, each party shall inform the Court of al1 
evidence which it  intends to  ask the Court to 
take. 

" After the opening of the oral proceduse, a re- 
quest for permission to produce evidence may bc 
Presented onIy with the consent of the other par- 
ty. . . ." 

Jonkheer VAN EYSINGA observed that it was necessary 
to exercise some caution, as the Court's experience was 
not very large. He did not think that the proposa1 of the 
Ilrafting Comrnittee was calculated to modify the existing 
system with regard to evidence. He thought, however, 
that the adoption of the views of Count Rostworowski, 
MM. Schücking and Negulesco, to the effect that the 
production of evidence should be made dependent upon 
its admissibility in law and relevance, wouId lead - to a 
change. For their proposa1 amounted to saying that, 
when a party asked permission to call witnesses, for instance, 
the Court must always first give a decision upon .the request 
after considering whether the proposed evidence was legally 
admissible and relevant. He doubted, however, whether 
the Statute empowered the Court to modify the system 
laid down therein (Article 54). according to which, in both 
the oral and written proceedings, parties were free to " faire 
valoir . . . tous les moyens Je  preuve qu'elles jwgenf zttiles " 
(. . . complete their presentation of the case). Moreover, 
Jonkheer van Eysinga found it difficuIt to  visualise the 
possibility of evidence being legally inadrnissiblei for 
where were the rules of law governing the question of 
adrnissibility to be found ? And, generally, it would be 
very difficult for a judge to  Say a priori, in regard to the 
evidence of a particular witness, whether it  was relevant 
or not. 

M. ANZILOTTI pointed out that, underlying both the 
existing Article 47 and the new draft,.was the fiindamental 
distinction between evidence which a party produced itself 
on its own re2ponsibility and, evidence which required the 
CO-operation of the Court. The, free hand left to the parties 
by Article 52 of the Statute, as well as by Article 54, 
related only to evidence in the first category. Just as a 
party could submit any document without the Court being 
able to Say that it wouId not accept it, so also it  could 
call witnesses or experts who might be regarded as " living 
documents ". On the other hand. when the Court had. 
for instance, to arrange -for an expert report, the principle 
was quite different: it was no longer a question of evidence 
produceci by a pasty but of evidence which had to be 
obtained by the Court. The only evidence which a yarty 
could adduce as of right was that which it produced itself. 
In  M. Anzilotti's view, the new version of Article 47, like 
the old, possessed al1 the necessary Aexibility and did not 
even preclude the other party from lodging an objection, 
if in a particular case it had legal groands for so doing. 
With regard to  the question of relevance, it was impossible 
for the Court t o  dfcide without having first heard the 
evidence. Article 45 of the Rules, however, made it  
possible for the. Court t o  direct that the parties should 
first of all argue the case. 

. M .  GUERRERO, Vice-President, would prefer the existing 
Article 47 to the new text proposed for that article. He 
considered in fact that the new text made an innovation 
in Article 47; the text which he had suggested did not do 
so-it simply hrought the Rules into line with the Statute. 

M. SCH~CKINC could accept either the version of Arti- 
cle 47 proposed by the Vice-President or that of the 
Drafting Comimittee, provided that another article were 
added dealing with evidence other than that of witnesses 
or experts. Like M. Anzilotti, he considered that a dis- 
tinction must be drawn between evidence produced by 
the parties and evidence obtained by the Court; for this 
distinction, though not made in the Statute, was made 
necessary by the very nature of things. 

He recalled that, in the draft of the. Cornmittee of 



Jurists, the last paragraph of the present Article 43 of 
the Statute was worded as follows: 

" The oral phase [of the proceedings] shall consist 
in the hearing of al1 persons, witnesses or experts, 
whom the Court decides to hear at the rcquest of 
the parties." l 

The proposa1 had therefore been that there should in 
every case be a special decision of the Court before a 
witness or expert was heard; this proposa1 had not' heen 
a ~ c e p t e d . ~  Again, when the Rules were being drawn up, 
it had been observed that the system of allowing the 
parties a free hand in the production of evidence I-iad 
been adopted, and, when thc revision of the Rules was 
undertaken in 1926, this was the  reason why it  Iiad not 
been considered desirable' to make rules in regard to evi- 
dence. Al1 this showed that, before the Court, it was, as 
a general rule, unnecessary to obtain special permission for 
the hearing of a witness or expert. There might, on the 
rither hand, be special cases in which thcre must be a 
decision of the Court on the point, if the parties disagreed. 
At al1 events, a party's right to cal1 a witness always 
remained a relative one, by reason of the Court's power 
of direction. The Court could not be cornpelled to hear 
witnesses in regard to facts which, in its view, werc irre- 
levant. The position at the ora.1 proceedings in regard to 
evidence was different from that in regard to documentary 
evidence in the written proceedings; for, during the hear- 
ings, the whoIe of the procedure must remain under the 
direction of the Court. Prom this point of view, Article 45 
(Article 50 of the Rules of 11.111.36) of the Rules was most 
important, because, if the Court could'cause the parties to 
argue a case brfore taking evidcncc and then inform a 
party that its evidence had become superfluous, that made 
i t  possible to grant very cxtensivc rights to the parties. 
Of course, it must be understood, however, that the Court's 
-rïght of control prevailed over the rights of the parties. 

M. NEGULEÇCO replied to the objections to  his point of 
view based on Articles 54 and 52 of the Statute.. 

In his opinion, Article 54 made no distinction between 
the evidence of witnesscs and other evidence, and he held 
that that article pointed to the conclusion that any cvi- 
dence announced before the opening of the oral procedure 
must be accepted. Furthermore, a careful examination of 
Article 52 of the  Statute would show that it was concerned 
solely with the belated submission .of evidence and not 
with i ts admissibility or relevance. 

M. Negulesco thought that, in the event of disagreement 
between parties as to the legal admissibility or relevance 
of evidence, there should always be a decision of the Court, 
no matter what the evidence might be or when its pro- 
duction was announced. He codd, however, also accept 
the wording proposed by the Vice-President, which he 
considered logical. 

Count ~ ~ S T ~ O R O W S K ~  wanted nothing inserted in the 
article under diçcussion which might weaken the Court's 
right to  control the procedure, because that was the 
general principle dominating the whole question. Count 
Rostworowçki, Iike hl. Schücking and M. Negulesco, thought 
that this right of control applied in respect of al1 evidence 
and at al1 stages of the praceedings, both written and oral, 
though of course generally in rather exceptional cas,es. 

1 Advisory Committee of Jurists. Minutes of the Meetings of the 
Committee, p. 341 (the text is one adopted in the course of  a meeting 
as a " basis for the final wording "). 

a Ibid., p. 568, Article 6.  

M. GUERRERO, Vice-President, did not wish the distinc- 
tion ernphasised by M. Anzilotti between evidence directly 
produced by a party itself and evidence the production of 
which required the CO-operation of the Court to  be made 
in the Rules. He thought that that distinction had no 
legal basis. In  his view, it  would be a definite innovation, 
and it would be better that Article 47, which should be 
confined to fixing the time-limit for the presentation of 
evidence, should not contain anything which might pre- 
judge the action of the Court in connection with evi- 
dence. 

He therefore proposed that the article should be left in 
its existing form. 

The PRESIDENT gathered that a solution which would 
be generaiIy acceptable to ail rnembers of the Court would 
be to retain the existing text of Article 47. As a matter 
of fact, the Drafting Committee and, before it, the Co- 
ordination Commission, had never meant to abandon the 
essential features of that text, but simply to  make certain 
improvements in it. . 

MM. ANZILOTTX, URRUTIA and FRO~IAGEOT approved 
this suggestion. 

Baron ROLIN- JAEQUERIYNS. also accepted it. ShouId the 
Court retain Article 47, however, he raised the question 
whether it would not be possible to  make it  cover.experts 
as welI as witnesses. 

M. ANZILOTTI thought it  probable that, at  al1 events 
in the intention of the framers of the article, the word 
" witnesses " was already meant to cover experts called 
by the parties. 

M. GUERRERO, Vice-President, did not altogether agree 
that the Court had not intended to introduce an innova- 
tion in Article 47. On the contrary, i t  had intended to 
lay down in the Rules that a party which had, before the 
opening of the oral procedure, indicated the evidence which 
it rneant to  produce, was entitled to have witnesses thus 
indicated heard by the Court; on the other hand, a witness 
not mentioned ixntil after the opening of the oral procedure 
couId not be heard witkout the consent of the other party, 
unless otherwise decided by the Court. I t  was because on 
refiection he had thought that this innovation went too 
far that he had wished the Court to reconsider Ar- 
ticle 47. 

The PRESIDENT took a vote on the foliowing ques- 
tion : 

" Does the Court decide to  retain the existing text 
of Article 47 of the Ruleç ? " 

By nine votes to two, the Court decided in the affirma- 
tive. 

The PRESIDENT declared that the existing text of Arti- 
cle 47 was maintained. 

The article was adopted on 5.1V.35, with the number 49 
and with the following text: 

" I. In sufficient time before the opening of the 
oral proceedings, each party shall inform the Court 
and, tlirough the Registry, the other parties of al1 
evidence which it  intends to produce, together with 
the names, christian names, description and residence 
of witnesses and experts whom it deçires to  be 
heard. 

" 2. I t  shall further give a general indication of the 
point or points to which the evidence is to  refer." 



Article 49 

&.1r.~6.* 
Article dg. l 

hl. FRO~~AGEOT said that, on reading Article 49 in the 
forni proposed, he had been struck by the words " Chap-e 
pnrtie faCt conndi t~e (Each party shall inform) tous 
moyens de preuve (of dl evidence) y~i'clle entend pro- 
duire." I t  had, however, just been stated in Article 48 
that parties must not submit any new documents once the 
written proceedings had been concluded. I t  wiis difficult, 
without referring to the minutes of the work of revision, 
to grasp precisely what was contemplated by these two 
articles. Article 48 related only to  documentary evidence; 
Article 49 only to  oraI evidence. 

Again, since Article 49 dealt with oral evidence, it waç 
natural to Say: " shall inform . . . of the names, christian 
names, description and residence of witnesses and ex- 
perts . . .". But it would be desirable to mention evidence 
other than documentary evidence which a party might ask 
the Court to take. A party might ask the Court to  appoint 
experts or to order an expert enquiry; such a request did 
not reaIly in itself constitute the production oi evidence; 
the evidence would be the outcome of the expert enquiry 
or inspection carried out on the spot. Accordingly, the 
article should indicate the conditions under which parties 
might ask the Court to arrange for some such method of 
investigation which woiiId produce evidence. 

Having regard to the foregoing observations, paragraph I 

of Article 49 shouId refer solely to  oral evidence, and any 
other evidence should be dealt with in a second paragraph. 
M. Fromageot accordingly proposed the following text:  

" Auticle 49. - I .  In sufficjent time before the 
opening of the oral proceedings, each party shall 
'inform the Court and, through the Registry, t k  other 
parties of the names, christian names, description 

, and residence of witnesses and experts whom it desires 
to be heard. I t  shall further give a general indication 
of the point or points to which the evidence is to 
refer. 

" 2 .  SimilarIy, it shall indicate al1 other evidence 
which it intends to prodiice or which it intends to 
request the Court to  take, including any request for 
the hoIding of an expert enquiry." 

Arlicle 49. - Second Reading. 

The PRESIDENT irtvited the Court to  consider the new 
text by M. Fromageot for Article 49.% 

M. FRO~IAGEOT said that, on reading the text of ArticIe 49 
as adopted by the Court in first reading-which incidentally 
corresponded word for word to  the text of ArticIe 47 of 
the old Rules - and on comparing i t  witk Article 48, it 
was difficult to  see how the two articles were reconcilable. 
For, according to Article 48 3, a party could only file a new 
document with.the consent of the other party, once the 
written proceedings were terminated. Article 49 said that 
" in sufficient time before the opening of the oral proceedings 
each party shall inform the Court . , . of al1 evidence 
{tous moyens de preuve) which it intends to produce . . .". 
This text would create uncertainty in the mind of a reader: 

* D 2, A. 3, p. 618. 
** Ibid., pp: 619-623. 
1 For text discussed, see p. 190, meeting of 5.1v.35. 

See above: meeting of 22.11.36. 
a For text, see p. 177. 

In the course of the discussions in 19yj1, i t  had been 
explained that the words " al1 evidence " ( tous moyens de 
preuve) referred to oral evidence and evidence other than 
documentary evidencc. I t  would perhaps be desirable, in 
order to m a k ~  the terms of Article 49 clearer, to adopt 
the wording proposed by him. 

This text made it quite clear that paragraph I referred 
to oral evidence; on the other hand, paragraph 2 covered 
for instance a request that the Court shouId carry out an 
enquiry on the spot or obtain evidence in some other 
manner; the words " any other evidence " informed the 
reader that the evidence referred to  was neither that 
contemplated by Article 48 nor that contemplated by 
paragraph I of Article 49. 

The PRESIDENT considered that this new draft made 
no change in the substance of Article 49, but merely rendered 
its meaning clearer. 

M. ANZILOTTI, whilst acknowledging the objection to the 
present text, questioned whetl-ier the text proposed for 
paragraph 2, beginning with " any other evidence which 
it intends to produce ", altogether overcame the difficulty. 
Might not these words also cover documents ? 

M. FRO~IAGEOT recalled that documents were dealt with 
in Article 48, and that paragraph I of Article 49 dealt with 
oral evidence. 

M. ANZILOTTI reaIised this, but was afraid that some 
ambiguity would still exist because the first paragraph 
of the proposed draft referred to  witnesses and experts, 
while the second paragraph spoke of " any other evidence 
which it intends to  produce ". 

Jonkheer VAN EYSINGA, who agreed with M. Anzilotti, 
suggested that, to make the matter quite clear, the following 
words might be added : " z. Similarly, it shall indicate any 
other non-docurnentary evidence . . ."; documentary evi- 
dence having been dealt with in Article 48. 

Baron ROLIN-JAEQUEMYNS shared the doubts felt by 
M. Anzilotti and Jonkheer van Eysinga. But, in ordèr 
to  remove any ambiguity, he would prefer to repeat the 
expression used in ArticIe 48, which spoke of " new docù- 
ments ", and to Say: " . . . any evidence other than the 
new documents referred to  in Article 48 ". 

M. FROMAGEOT suggested the following wording on the 
lines of Baron Rolin-Jaequemyns' observation. 

" 2. Similarly, it shall indicate al1 evidence, other 
than that referred to  in Article 48 and in paragraph I 
of this article, which it intends to  produce or which 
it intends to request the.Court to take, including any 
request for the holding of an expert enquiry." 

M. GUERRERO, Vice-President, in view of this modifica- 
tion, did not think it necessary to retain the words: " inclu- 
ding any request for the holding of an expert enguiry ". 
An expert enquiry was covered by the words " al1 evidence 
other than . . .". 

Count R o s ~ w o ~ o w s i c ~  was afraid it would be difficult 
to  agree upon a definitive wording a t  the meeting. Would 
it n o t  be better to reserve the question of wording and 
tu have a final draft prepared on the basis of the suggestions 
made ? For his part, Count Rostworowski would suggest 
that, at  the beginning of the sentence, there should be a 
reference to the exceptions dealt with in the preceding 
provisions. The final text might be submitted to the Court 
at a future sitting. 

1 Pp. 178 et sqq. 



Article 49 

The PRESIDENT agreed with this proposal. He would 
also like the meaning of the expression " dans les mêmes 
conditions " (similarly) to be made clearer. 

M. FROMAGEOT, on the basis of the suggestions made 
by M. Guerrero, Vice-President, proposed the following text : 

" 2. Similarly, and subject to  the provisions of 
Article 48 of the preceding paragraph of this article, 
each party shall indicate al1 other evidence which it  
intends to produce or which it  intends to request the 
Court t o  take, including any request for the holding 
of an expert enquiry." 

Jonkheer VAN EYSINGA considered that further reflection 
was required before the-drafting of the article was finally 
agreed upon. The expression " okher evidence " did not 
seem to him quite clear. 

The PRESIDENT asked the Court whether they were 
disposed to adopt Article 49, subject to possible improve- 
ments in its wording. 

M. ANZILOTTI wanted to  be sure that the text proposed, 
which followed Article 48, did not involve forfeiture of 
rights if its provisions were not complied with. For it 
might happen that the need to have recourse to  some 
evidence of the kind contemplated in Article 49 would 
become apparent only in the course of the oral proceed- 
ings; it must therefore also be possible to call witnesses 
or experts, or to  ask the Court to take steps to  obtain 
evidence, even if no announcement or request to that 
effect had been made before the oral proceedings. 

The PRESIDENT thought that the Court were agreed 
that this provision of the RoIes was simply designed as 
a guide to lawyers responsible for the preparation of docu- 
ments of the written proceedings or for the conduct of a 
case. 

M. FROLIAGEOT agreed that the text suggested by him 
did not involve forfeiture of rights. 

M. GUERRERO, Vice-President, considered that, when 
non-cornpliance with a rule involved forfeiture of a right, 
the fact must be expressly stated, otherwise the penalty 
could not be enforced. The fact that the proposed Article 49 
contained nothing to show that it was mandatory proved 
that it was yureIy directory. 

Baron ROLIN- JAEQUELIYNS shared this view. The pro- 
posed text was clear: any evidence might be produced 
with the consent of the Court. 

With regard to  the wording, Baron Rolin-Jaequemyns 
wouId prefer to Say: " Sirnilarly, and apart from the evi- 
dence . . .", rather than " subject to  the provisions . . .". 
For the preceding Article 48 dealt with written documentary 
evidence, aad Article 49 with the evidence of witnesseç. 
The text mi$.? therefore read: ".. . . apart from the 
evidence referred to  in Article 48 (documentary) and 
in paragraph r of Article 49 (oral), each party shall indi- 
cate . . .". 

The PRESIDENT considered that Article 50 of the Statute 
sufficed to preclude any possibility of construing the rule 
as involving forfeiture of the right. Under Article 49 
of the Rules, if a party asked permission to  appoint an 
expert and if the other party objected, the Court could, 
if it thought fit, itself take the initiative of giving this 
permission. 

M. ANZILOT~I said that the doubt to which he had alluded 
resulted, in his opinion, from a cornparison of Articles 48 
and 49 of the Rules. In the case of documents, provision 
was made for the submission of new documents; but as 

nothing of the kind was said with regard to  the sorts of 
evidence referred to  in Article 49, one might be led to  
suppose that an announcement or request, in respect of 
such evideiice, must in any case be presented before the 
oral proceedings. If, however, the Court were agreed that 
that was not the construction to be placed on Article 49, 
M. Anzilotti would have no difficulty in accepting that 
article. 

M. NEGULESCO considered that the principle that the 
Court could admit evidence proprio ntotu sufficed to  establish 
that Article 49 did not involve forfeiture of rights. 

Jonkheer VAN EYSINGA questioned whether the court 
could accept this rule in such a general way. He thought 
that much would depend on the context in each case. 
Subject to  this, he likewise considered that Article 49 did 
not involve forfeiture of rights. 

The RECISTRAR referred to Article 3 of the Rules (already 
adopted) in regard to the presence of judges ad hoc. Without 
actually voting, members of the Court had come to an 
agreement to the following effect: though not expressly 
provided for in that article, forfeiture of the right in question 
was implied, but in special circumstances the Court might 
refrain from enforcing the principle. In this agreement 
therefore, which had been duly placed on record by the 
President, a construction differing from that now contem- 
plated had been placed upon the fact that provision was 
made for a time-limit l. 

M. GUERRERO, Vice-President, did not consider that 
Article 3 constituted a true application of the pnnciple 
of forfeiture of rights; it was merely presumed that the 
silence of the parties, after the Zapse of a certain time, 
might be constmed as a renunciation of the right con- 
ferred upon them by the article. If, however, the parties, 
.after the expiration of this time, were to inform the Court 
of the reasons why they had not replied within the time- 
limit fixed, the Court woüld doubtless allow the designation 
of a judge ad hoc. 

M. FROMAGEOT observeci that the terms of Article 48 
precluded any question of forfeiture of rights from arising 
in the case of documentary evidence. Only with regard to 
the oral evidence referred to in paragraph 2 of Article 49 
was there any possibility of doubt. This doubt would be 
removed by adding to Article 49 a third paragraph to the 
following effect : " In the event of belated cornpliance with 
these provisions, the decision shall rest with the Court." 

M. GUERRERO, Vice-President, was not in favour of 
inserting such a provision in Article 49, for time-lirnits 
were fixed in many articles, and it would become neces- 
sary to  insert in al1 of them a new provision to eliminate 
the presumption of forfeiture of the rights involved. The 
terrns of Article 49 were sufficiently clear as they stood. 

M. URRUTIA thought that the question was disposed 
of by Article 49 of the Statute, which said: " The Court 
may, even before the hearing begins, call upon the agents 
to  produce any document or to  supply any explanation." 
In the event of a party urging the necessity of new evidence 
which had not been arranged for before the beginning of the 
oral proceedings, there was nothing to prevent the Court 
from iising this power. The Court might overrule the request , 
but Article 49 empowered it to sanction the production of 
the new evidence. 

There seerned, therefore, no need to add to Article 49 
the third paragraph suggested by M. Fromageot. 

l Pp. 18 d sqq 



Articles 49, .ço 193 

The PRESIDENT put the following question: 
" Does the Court decide to add the following para- 

graph to Article 49: ' In the event of belated com- 
pliance with these provisions, the decision shalI rest 
with the Court ' ? " 

He said that, for his part, he would vote against this 
addition, because he woiild be reluctant to  see-for the 
first time-a provision regarding belated action introduced 
into the Rules. 

M. NAGAOKA said that, if the question were put to the 
vote, he would be obliged t o  abstain, as he did not wish 
to prejudice the fate of M. Fromageot's suggestion by his 
vote. 

The PRESIDENT obçerved that the insertion of a new 
provision in the Rules required the support of a majority 
of the members of the Court present. If several judges 
intended not to vote, there was no point in taking a vote. 
Moreover, those members of the Court who thought Article 49 
sufficiently clear probably saw no need for adding anything 
to it. 

Count ROSTWOROWSKI thought it would sufice to  record 
in the minutes that the Court considered that Article 49 
did not involve any forfeiture of rights, and that the Court 
remained free at any time to  admit evidence. 

The PRESIDENT noted that none of the members of the 
Court opposed the recording of this view in the minutes. 

Article 49 was therefore adopted, subject to  drafting, 
in the following form: 

" I. In sufficient time before the opening of the 
oral proceedings, each party shaI1 inform the Court 

and, through the Registry, the other parties, of the 
names, christian names, description and residence of 
witnesses and experts whom it desires to be heard. 
I t  shall further give a general indication of the point 
or points to which the evidence is to refer. 

" 2. SimilarIy, and subject to Article 48 and to  the 
preceding paragraph of this article, each party shaI1 
indicate any other evidence which it  intends to produce 
or which it intends to  request the Court to  take, 
including any request for the holding of an expert 
enquiry." 

New draft of paragraph 3 rejected: article adopted in 
second reading . 

11.111.36.* 
A~ticle 49. - Final Adoption. 

In paragraph 2, the Drafting Committee proposed to add 
the words " of these Rules ". 

Baron ROLIN-JAEQUEMYNS bbkrved that the end of 
Article 49 (French text) was badly drafted, as one appointed 
(" désigne ") experts and not an expert enquiry (" expertise "). 
They might say: " Ù fin d'expertise éventuelle ". 

M. FROMAGEOT preferred " aux fins d'?&ne expertise 
éventuelle ", deleting the word " désignation ". 

The PRESIDENT declared this amendment adopted, 
and observed that ' it involved no change in the English 
text. 

Article 49, as a whole, was finally adopted with these 
arnendments. 

J 

ARTICLE 50 (Article 45, old Rules). 

6.11.35.* 
Discussed as Article 45. 

The PRESIDENT read the text proposed by the Co-ordi- 
nation Commission, which was worded as follows: l 

" In suits in which the Court hears witnesses, it 
shall determine in each case whether the agents or 
counsel shaU address the Court before or after the 
examination of witnesses; the parties shall, however, 
retain the right to  comment on the evidence given." 

This text was accompanied by the following ~epo r t :  

" The Commission has maintained the existing text 
of the Rules (the deletion of this article had been 
proposed by the Second Committee) Save for an altera- 
tion of wording designed to make the position clear 
-;.a., that the article can only .apply to the oral 
evidence of witnesses." 

He added that the necessity for producing k i t t e n  evi- 
dence additional to  that accompanying the documents of 
procedure would in fact arise only in a case where one 
party was obliged to furnish an explanation or evidence ' 

to refute the arguments of the other side. 
M. SCH~CKING, for the reasons which he had aIready 

given, proposed, with M. FROMAGEOT'S support, that 
Article 45 should not be examined until after Article 46. 

Baron ROLIN-JAEQUEMYNS agreed with M. Schücking if 

* D 2. A. 3, pp. 182-183. 
l Ibid., p. 872. 

the intention was to  postpone the questions which con- 
cerned evidence with a view to grouping them in one or 
two articles; the Drafting Committee would judge where 
these articles should be inserted, and how they should be 
worded. But it would be a graver matter, in his opinion, 
if the Court's intention was to  insert, after the chapters 
on written and oral procedure, a chapter on evidence which 
would cover both written and oral procedure. I t  would 
be wiser to  deal first with the question of evidence in 
written proceedings and, next, in oral proceedings. The 
question which it was advisable to postpone for the time 
being was that of the provisions to  be drawn up for insertion 
in the chapter on oral proceedings. 

The PRESIDENT declared that M. schücking's' proposa1 
to go on to Article 46 was adopted. 

14.1r.35.** 
Discussed as Article 45. 

The PRE~IDENT opened the discussion on Article 45 of 
the Rules. 

M. ANZILOTTI emphasised the importance of this article, 
which was closeIy bound up with the system of evidence 
adopted by the Statute and the existing Rules. I t  left 
the Court free to cal1 on the parties t o  argue the case before 
the production of any particular evidence. This rule 
enabled the Court to  refuse to  accept evidence which would 

* D 2, A.  3, p. 731. 
* *  Ibid., pp. 251-253. 
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be irrelevant. He recalied what had happened in the 
Chinn case: the enquiry asked for by one..party would 
have been relevant only if the question of law had been 
decided in a certain way.I 

M. NEGULESCO realised the utility of Article 45, though 
he confessed that it embodied a notion at variance with 
the ideas in regard to  procedure generally prevailing on 
the Continent. The intention of the authors of the rule 
in 1922 had been to reckon with the possibility that 
new questions might arise in the course of the oral pro- 
ceedings, or that the Court might feel a need for additional 
evidence. In that case, it could $ro@rio motu take such 
new evidence after the pleadings and allow the parties to 
speak once more after the evidence had been taken. Though 
the article was useful in substance, its form required amend- 
ment in order that it should better convey the idea explained 
by M. Negulesco. 

M. AKZILOTTI thought that hl. Negulesco's explanation 
restricted the scope of the article, which was much more 
general. The Court must also have the right to  say: Argue 
the mcrits first, and we shall then see if the evidence which 
i t - is  proposed to bring is relevant or not. 

The PRESIDENT recalled the changes which the Co- 
ordination Commission had proposed to make in the form 
of Article 45. The Co-ordination Commission's text was 
as follows (see above: meeting of 6.11.35). 

The President gathered that Article 45 had been 
adopted in 1922 as a sort of combination of the procedure 
in Anglo-Saxon countries and that followed on the Conti- 
nent. 

M. ANZILOTTI said that tliût was so. 

The PRESIDENT, after a short exchange of views, was 
satisfied tliat the Court was unanimously in favour of 
retaining the principle laid down in Article 45-i.e., of 
retaining in the Rules a provision giving the Court the 
right in each case to decide whether the representative 
should argue the case before or after the production of 
the evidence. 

With regard to  the wording to be adopted, the Court 
had before it  the existing text of the Rules and the Co- 
ordination Commission's proposal, which was designed to 
limit the application of the article to  the oral evidence of 
witnesses. 

M. NEGULESCO would prefer the existing text of the 
Rules. 

M. GUERRERO, Vice-President, agreed: he thought there 
was no reason for restricting the application of this rule 
t o  oral evidence. 

The PRESIDENT said that the English text of the article 
was very comprehensive : it covered documents annexed to 
the documents of tlie written proceedings-Le., documents 
enumerated in the list attached to the Case and Counter- 
Case. The French text seemed to impose a limitation; 
for the words " après la présentation des divevs moyens de 
preuve " seemed to refer only to evidence produced for the 
first time after the end of the written proceedings. 

article as referring onIy to  documents produced after the 
close of the written proceedings. 

Jonkheer VAN EYSINGA agreed; for the articlé said: 
". . . before or after the production of the evidence ". In 
principle, al1 writteh evidence' had, a t  this time, long since 
been produced. The article, therefore, could not refer to 
such documentary evidence. 

Baron ROLIN-JAEQUEMYNS observed that of course al1 
evidence which had not yet been produced was meant, 
and not merely documentary evidence. If ,  for instance, 
following upon an enquiry already carried out, a further . 
enquiry was asked for, the Court would be cntitled to  
invite the parties to argue the case before coming to a 
decision. 

M. FROMAGEOT considered that the words meant: " al1 
evidence not yet produced to the Court ". If there werc 
some slight obscurity, it resulted from the mesning appar- 
ently attached by the authors of the rule to  the word 
" evidence " in the English text and from the use of the 
words " ~ ~ L s e ~ t u t z ~ n   ES divers moyeas de prezsvs " in the 
French text of the article. The word " evidence " seemed 
to have been used in the sense of " evidence of witnesses " 
(témoignages), whereas on the Continent the word "preuve " 
did not bear as ils principal meaning " the evidence of 
witnesses ". 

However that might be, it would undoubtedly be regret- . 

table to limit the scope of the article solely to  the evidence 
of witnesses. Accordingly, it must be clearly stated that 
what was meant was al1 evidence which had not already 
been produced in the course of the written proceedings 
and which the parties might intend to'produce during the 
oral proceedings. 

The PRESIDENT thought that, if the Court took the 
same view as'M. Fromageot, it wouId certainly be well to 
adopt a wording which would remove any possible doubt 
from the minds of lawyers who might be entrusted with 
the preparation of a case for submission to the Court. 

M. ANZILOTTI thought that one way of removjng any 
doubt might be to  make Article 45 follow Article 47 in 
the Rules, so as to make it refer to the evidence mentioned 
in that article. 

M. FROMAGEOT observed that the terms of Article 47 
covered not only the evidence of witnesses but al1 other 
farms of evidence as well. Reserving the question of 
wording, Article 45 might be placed after Article 47, as 
suggested by M. AnziIotti. 

The PRESIDENT gathercd that the Court was agreed that 
the words: " des d ive~s  moyens de preuve " (evidence), in 
the last line but one of Article 45, did not include docu- 
ments annexed to the documents of the written proceedings, 
and that Article 45 should be so worded as to  avoid any 
inconsistency with Article 40 of the Rules. 

The President observed, with regard to  a point of detail. 
in the wording of the article, that the words ". . . la Cotir 
statz~e . . ." were used. He thought that the word " statue " 
did not always imply a judgment and that in this case, 
for instance, it s i m ~ l v  meant " decide ". 

A * 

~ a r o n  ROLIN-~AEQUEMYNS thought that bath versions M, GUERRERO, Vice-President, agreed, but would like related only to  the oral proceedings and to evidence wtiich word statue ,, to be replaced by " He 
'had yet been produced at the 'pening of pro- propoçed to replace '' the representatives of the parties " 
ceedings. bv " the ~ a r t i e s  ". 

4 - - A  

The PRESIDENT gathered that the Court regarded this 
Jonkheer VAN EYSINGA thought that the Drafting Com- 

l See A/B 63, pp. 69, 88. mittee might be left to  settle the latter point. In his 
a D 2 ,  pp. 81 and 208: cf.  dso D 2, A., p. 115. opinion, uniformity of expression was most desirable; the 
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Court, in other articles, had used the expression: " agents, First and Second Readings and Final Adoption. 
counsel or advocates ". 

The article was adopted in first reading on 5.IV.35 with 
The PRESIDENT noted Jonkhecr van Eysinga's suggestion the number 50 and with the following 

that the preparation of a definitive draft rnight be left to 
the Drafting Committee, and recorded that the Court was " Thc Court shall determine whether the parties shall 
unanimously in favour of retaining the article, the question address the Court before or after the production of the 
of drafting being reserved. evidence; the parties shall, however, retain the right to 

comment on the evidence given." Note. - See pp. 188-190 for references to  Article 45 
(50 of the Kules of 11.111.36) during the discussion on The article was read a second time on 21.11.36 and finally 
Article 47 (49 of the Rules of 11.111.36) on 16.11.35. adopted unchanged on 11.111.36. 

ARTICLE 52 (Article 46, oEd Rutes), 

6.11.35.* 
Discztssed as  Article 46. 

The PRESIDENT read the text proposed by the Co-ordi- 
nation Commission, in the foliowing terms: 

" The Court shall in each case determine the num- 
ber of counsel who are to be heard on behalf of each 
of the parties, interested Governments concemed, or 
international organisations, and the order in which 
agents and counsel shall be called upon to speak, 
having regard so far as possible to  any agreement 
on the subject between the agents." 

The PRESIDENT observed that the words " Governments 
concerned or international organisations " in this text would 
have to be omitted, as they referred to  advisory opinions, 
which lay outside the scope of the present d i scuss i~n .~  

M. URRUTIA asked whether the term " counsel " could 
be understood to include advocates. The Co-ordination 
Commission's text made mention only of " counsel ". 

The PRESIDENT observed that the answer to this ques- 
tion was to  be found in,  the Co-ordination Commission's 
report, which said : ' 

" The Commission desires to point out that, in the 
text which i t  has adopted, the words ' advocates and 
counsel' have been replaced by ' counsel', the latter 
word being understood in its wider sense." 

Jonkheer VAN EYSINGA said that it was more particu- 
larly in view of advisory procedure, where representa- 
tives of international organisations might be heard, that 
this new terminology had been adopted. That was the 
reason given by the Co-ordination Commission in its report, 
which stated that : 

" This method rnakes it possible for the term 'counsel ' 
to  cover also the representatives of the international 
organisations who rnay appear before the Court in 
advisory proceedings." 

M. FROMAGEOT said he would prefer to  leave the text 
ofTArticle 46 of the existing Rules of Court as it stood, 
and continue to  mention agents, advocates and counsel 
separately ; for this distinction might not be superfluous 
having regard, for instance, to  the different degree of 
authority that might attach to  a statement by an agent, 
as compared wi th tha t  of an advocate or counsel. More- 
over, this text was clear and had not hitherto caused any 
difficulty. 

On the other hand, the text proposed by the Co-ordi- 
nation Commission made an important innovation in Arti- 
cle 46, by giving the Court power to determine the num- 
ber of persons who were to speak on behalf of each party. 

The P R ~ ~ I ~ ~ N ~ . e x p l a i n e d  that the object of this clause 
was, to bring the Rulcs into harmony with the practice, 
of the Court. 

M. FROMAGEOT had some doubts whether, in practice, 
the Court could forbid a party 'to produce as many speakers 
as it wished. 

The RECISTRAR observed that, according to the Court's 
practice, not more than two statements were allowed on 
the question as a whole; but the presentation of these 
statements might be subdivided, at the discretion of the 
party concerned, among a number of pers0ns.l 

M. ANZILOTTI thought it was very desirable to  retain 
' 

the existing text, which was in harmony with the wording 
of the Statute, Article 54 of which said that :  " When 
subject to the control of the Court, the agents, advocates 
and counsel have completed their presentation of the 
case . . . 

Moreover, he doubted whether it was desirable to  seek, 
by a clause in the Rulcs, to restrict the number of persons 
whu rnighi speak on behalf of any party before the Court.  

M. GUERRERO, Vice-President, saw no object in omitting 
the word " advocates "; indeed, it would be better to  retain 
it in the Rules, so that the latter might be in harmony 
with the Statute. As regards the question concerning the 
number of speakers, M. Guerrero pointed out th+ there was 
nothing in the Statute which empowered the Court to  lirnit 
their number, and he thought it would be a delicate matter 
to  hamper the freedom of action of Governments appearing 
before the Court. 

M. FROMAGEOT thought that, if the right was abused, 
the President couId always draw the attention of the par- 
ties to the need for not unduly increasing the number of 
speakers and to the importance of avoiding repetitions. But 
that did not require to be stated in the Rules. 

The PRESIDENT still had doubts on this point. His 
view was that, if it were indicated in the Rules, this might 
assist in enabling the parties to convince public opinion 
in their countries of the need for not unduly rnultiplying the 
number of advocates. Besides, the President's hands would. 
be strengthened, should the occasion arise, by the presence 
of such a clause in the Rules. 

M. URRUTIA would prefer to  leave things as they were. 
D 2, A.  3, p p  183-185, 

1 Ibid. .  p. 872 
Cf. p. 85 .  1 Cf. D 2, A., p. Irg; E 3, p. 207; C 69, pp. 17-18. 
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The Court might have to try issues so exceedingly corn- 
plex that i t  might be necessary to leave the parties free 
to  decide how rnany persons should speak on their behalf. 

Jonkheer VAN EYSINGA observed that, in the text of 
Article 46 proposed by the C.o-ordination Commission, the 
important words were: " having regard so far as possible 
to any agreement on the subject between the agents ". 
The Co-ordination Commission did not mean that the Pre- 
sident could, in ali c i rcumst~ces,  decide the matter in 
accordance with his own views; according to this text, 
the parties were expected, in principle, to  determine the 
number of counsel. The text therefore possessed the 
necessary elasticity, and it added certain detailç which 
were not provided for in the Statute. 

M. ANZILO~TI would prefer to  leave the text as at present 
worded. 

However, if it was thought desirable to  insert a clause 
rnaking it possible for the Court to restrict the number 
of advocates or counsel. the wordine should be somewhat 

L. 

different from what was proposed. No doubt agreement 
between the parties was very important, as regards the 
order in which they were to spe.ak. I t  would- even be 
difficult to  lay down-as the text appeared to do-that 
the Court need not abide by such an agreement. Rut the 
situation was different in regard to the number of advocates 
who were to address the Court, since the interests of the 
parties in that regard rnight be in conflict with one another: 
it would not, therefore, be practicable to  make the Court's 
decision as to  the number of speakers dependent on an 
agreement between the parties. To deal with this point, i t  
would seem necessary to have a different form of text, the 
first paragraph of which might be the existing text, while 
the second could be worded as folIowç: " The Court may, 
having regard to the circurnstances, restrict the number . . ." 
This would rnerely signify that the Court had a discretionary 
power which it miglit, in certain circumstances, employ 
irrespectiveiy of any agreement between the parties. 

The PRESIDENT put the following question to the Court: 
" Does the Court desire to retain Article 46 of the 

. Rules in its existing form ?" 

The Court answered in the affirmative by seven votes 
against two. 

Baron ROLIN- JAEQUEMYNS agreed wi th the view that 
it would be dangeroiis to restrict the number of speakers 
a t  the beginning of the hearings. But, he asked, did not 
the Court possess the power to close the hearing when it 
considered that the case had been sufficiently expIained ? 
ArticIe 54 of the Statute laid down that : 

" When, subject to  the control of the Court, the 
agents, advocates and counsel have completed their 

presentation of the case, the ~res ident  shall declare 
the hearing cIosed." 

The PRESIDENT observed-that Article 45 of the Statute 
laid down that the hearing was to be under the control 
of the President. That implied that the President exercised 
a certain control over the proceedings. But he could 
certainly not declare the hearing closed until al1 the parties 
had spoken. 

5.1~.35.* 
ArticEe 51. -. First Reading. 

M. GUERRERO, Vice-President, was afraid that this text 
gave the impression that i t  referred to the order in which 
the agents, advocates and counsel of the same party should 
speak rather than to the order in which parties wouId be 
called upon to address the Court. 

hl. AKZILOTTI thought that a correct interpretation of 
this article was ensured by its closing words: " fa.iling an 
agreement between the partie: on the çuhject ". 

M. WANG, in order to establish conformity between 
the text of Article gr and that of Article 53, suggested 
that the order of the words " counsel " and " advocates " 
should be inverted. 

After an exchange of views, the PRESIDENT put the 
foilowing question to  the Court: 

" Does ,the Court decide that, throughout the Rules, 
the following order çhould be adopted: ' agents ', 
' counsel ', ' advocates ', and that the Registrar be 
instructed to carry out this decision ? " 

By eleven votes to one, the Court answered the question 
in the affirmative. 

M. ANZILOTTI having observed that, in the Rules, the 
words " counsel " and " advocates " were sometimes con- 
nected by " and " and sometimes by " or ", M. FROMAGEOT 
expressed the view that the latter conjunction should be 
used throughout, since " counsel " and " advocates " were 
in the Rules two different designations for the same persons. 

There being no further observations, ArticIe 51 as amended 
was adopted in first reading with the following text: 

" The order in which the agents, counsel or advocates 
shall be cailed upon to speak shall be determined by the 
Court, unless there is an agreement between the parties 
on the subject." 

Second Reading and Final Adoption. 

Article gr was read a second time on 22.11.36 and finaI1y 
adopted unchanged on 11.111.36. 

ARTICLE 52 (New Article). 

4.11.35.* In his opinion, Article 44 bis dealt with a special ques- 
tion relating to evidence. Before taking this question, would 

Preliminary Discatssion wdhout an Article Number. it not therefore be better to  discuss the course of the oral 
proceedings ? 

Proposal by M .  Schücking. , In M. Schücking's view, there was a considerable hiatus 
M. SCH~CKING wished to make a general observation in this section of the Rules: the functions of the Presi- 

regarding the section of the RuIes devoted t'o the oral dent were not mentioned, whereas those of the Court and 
proceedings. the Registrar were. It w k  simply laid down in Article 51 



Article 52 

that the President might put questions to  witnesses. I t  
.was true that the President's powers in this connection 
were defined in the Statute itself, Article 45 of which 
provided that the hearing was to be under the control 
of the President. 

Nevertheless, it was important that the powers of the 
President resulting frorn Article 45 of the Statute should 
be defined in the Rules. M. Schückine believed that the " 
President's nght t o  control hearings did not consist soleiy 
in giving the parties leave to address the Court: he coiild 
also exercise influence on the progress and subjcct-matter 
of the argument. I t  was, for instance, the Court's practice 
that the-President should put questions to agents. But 
this very important practice was not mentioned in the Rules. 
The definition of the President's rights might be made the 
starting-point of a great improvement in procedure before 
the Court: the most modern law of procedure required that 
there should be permanent contact between a Court and the 
parties, and its chief preoccupation was the conduct of the 
case. The Court had already recognised by a Resolution I that 
the conduct of the case was entrusted to  the President, 
including the right to  put questions to the parties. I t  
should naturally bc added that all judges might also put 
questions, with the President's sanction. This twofold 
principle should be included in the RuIes ; a provision more 
or less to the following effect might be inserted: 

" In the exercise of his right to  conduct the hearing, 
the President may put questions to the parties. Judges 
shall have the same right, subject to  the President's per- 
mission. Should the President not give his permission, 
the decision shall rest with the Court." 

This text was, however, only by way of a suggestion. 

Jonkheer VAN EYSINGA thought that what M. Schücking 
wanted was to insert, with regard to the hearings, a pro- 
vision similar to ArticIe 33 which had already been adopted 2, 

to  the effect that the President was to get into touch with 
the parties in order to  settle the details of the written 
proceedings. 

M. GUERRERO, in connection with M. Schücking's proposal, 
.suggested that, in general, whenever a new proposa1 was 
put forward, its aiithor should submit a text which would 
first be considered by the Court and then referred to the 
Drafting Committee. 

The PRESIDENT had not intended to suggest the appoint- 
ment of an ad hoc committee for each question. His idea 
was that, as far as possible, each proposal should first form 
the subject of an exhaustive general discussion in the Court. 
Only if it were found to be necessary or desirabIe to  appoint 
a speciaI committee did he suggest that, instead of referring . 
a question which had been considered by the Court to the 
Co-ordination Commission, a committee might be formed 
to deal with it. 

For the moment, i t  would be a good thing if, as proposed 
by the Vice-President, M. Schücking would submit a draft 
of his suggestion. 

M. SCH~CKINC subrnitted the following draft:  

" In the exercise of his right to conduct the hearing, 
the President may put questions to the parties. Judges 
shall have the same right subject to  the President's 
permission. If in such a case the member of the Court 

Resolution dated February 20th. 1931; D 2. A. 2 ,  p. 300. 
a See pp. 117-x 18. meeting of I.VI.34. 

concerned .and the Presiden t disagree, the decision 
shalI rest with the Court ." 

The PRESIDENT observed that M. Schücking was a mem- 
ber neither of the Second Committee nor of the Co-ordina- 
tion Commission: if he were to be added to one of these 
Commissions for the purpose of the examination of his 
proposal, this wouId in fact be tantamount to appointing a 
special cornmittee. 

-W. Schiicking's Profiosal (Questions to be Ptct lo the Parties). 
The PRESIDENT read the text proposed by M. Schücking 

(see above). 
He recalled that, on Pebruary zoth, 1931. the Court 

had adopted a Resolution regarding practice,l the second 
paragraph of which concerned the putting of questions 
during speeches by counsel and ran as follows: 

" During counsel's speeches and before or after each 
interpretation, questions may be put to the speaker 
by individual judges after notifying the President. 
Questions must exclusively relate to  the subject to 
which the argument is devoted at the moment. The 
President may either give his consent or request the 
judge concerned to postpone bis question. Counsel 
wiIl be reminded that he is at  liberty to  postpone his 
reply should he see fit." - - 

He asked M. Schücking whether, in drafting his text, 
his intention had been to modify the Resolution of 1931. 

M. S C H ~ C K I N G  said that the object of his proposa1 was 
simply to confirm by a provision in the Rules the practice 
according to which questions might be put to parties 
during the hearing. I t  was important that parties shouId 
be informed in the Rules of the right possessed by the 
President and judges to  put questions. 

M. ANZILOTTI was afraid. he could not accept the text 
proposed by M. Schücking. 

The first sentence gave the President the right to put 
questions to  parties. But the control of the hearing would 
seem automatically to include this right. 

The second sentence gave judges the same right, subject 
to the President's permission. It was clear that the ques- 
tions referred to were no longer those concerned with the 
conduct of the proceedings; they were questions concerning 
the merits of the dispute. The consequenceç of this text 
would be that the President could prevent a judge from 
putting questions of this kind, though he would retain his 
right to put questions himself. But in this Court it seemed 
impossible t o  give the President such powers and to put 
him in a different position from that of the judges. 

Open to still more serious objection was the last sentence 
which made the Court decide in the event of a difference 
of opinion having thus arisen between the President and 
a judge. This text implied tliat a judge would be obliged 
to infonn the President beforehand of the question which 
he wished to put to parties. That in itself was a debatable 
point; but the position might becorne really embarrassing, ' 
perhaps even dangerous to the prestige of the Court, since 
it  must not be forgotten that this would al1 take place in 
the public sitting. 

In M. Anzilotti's view, therefore, it would be better to  
leave this matter to be govemed by the Court's practice, 
as had been done hitherto. 

M. GUERRERO, Vice-President, pointed out that the 
putting of a question might be inexpedient or likeIy to  



prejudge the Court's decision. To avoid a danger of this 
kind, the best way would be to assemble the Court before 
the hearing and submit to  it questions which judges might 
propose to put to  the parties. Two cases might arise: 
either the Court u70uld consider a question inexpedient, in 
which case in all probability the judge proposing it would 
withdraw it, or else the Court would approve it, and in 
that case, normally, the President would put the question 
in the name of the Court; the President might also allow 
the judge to take the responçibility of putting his question 
himself. In  any case, i t  did not seem possible to compel 
judges to accept the President's discretion. 

M. UKRUTIA thought it would bc better to  rest content 
with the existing practice, which had given rise to  no 
difficulties. 

Jonkheer VAN EYSINGA agreed. He recalled that the 
Resolution regarding the Court's practice, adopted on 
February zoth, 1931, contained another provision to  the 
effect that, before the hearings, the Court would meet to  
consider whether or not any questions should be put to  
the parties. This provision was in addition to  that giving 
judges the possibility of putting questions which occurred 
to  them during the actual course of the hearing. 

The PRESIDENT observed that, before 1931, the President 
alone had the right to put questions in the name of the 
Court. The object of the Resolution adopted in 1931 had 
been to amend this practice in order to some extent to 
meet Anglo-saxon ideas on the subject. Of course, the 
President's right to control the hearing must be preserved, 
but this right must not debar a judge from putting a 
question which he considered re1evant.l 

M. SCH~CKING said that it was not his intention to  
propose any modification of the Court's existing practice. 
He had simply wanted to establish it  by embodying it in 
the Rules. 

Tt was a matter of interpreting the provision in the 
Statute giving the President control of the hearings. I t  
followed automatically that the President could put ques- 
tions to  parties. But, whereas express provision for this 
had been made in the Rules with regard to the examin- 
ation of witnesses, nothing was said as regards relations 
between the President and the parties themselves during 
the oral proceedings. 

Count ROSTWOROWSKI thought that reIations between 
the President and judges were a matter for-interna1 arrange- 
ment, and proposed that M. Schücking should delete the 
last four lines of his text. 

M. ANZILOTT~ thought that even the first sentence of 
M. Schücking's text might give rise to difficulties. 

As regards the right to  put questions to parties, the 
President was on the same footing as other judges, except . 
as regards control of the hearing in the strict sense of 
that expression. If the President had the right to obtain 
information, the other judges also possessed it, and it 

, would be contrary to  the Court's fundamental rules to  give 
the President a privileged position. 

But, since the hearing was under the President's control, 
i t  was natural that a judge, when he wished to put a 
question, should inform the President of his wish; and it  
was equally natural that the President should ask him to 
wait a little or to postpone his question till the next day. 
That was the practice, and it  was impossible to  go further. 

Sumrnarising the position, he said that the President 
would put questions to  the parties relating to  the conduct 

1 Cf. D 2, A. 2, pp. zrz ct sqq. (especidy p. 213). 

of the hearing. He would also put to  them, in the narne of 
the Court, any questions which the Court had decided t o  
put. As regards questions put by judges personally, there 
shouId be no difference between the President and other 
judges. 

M. GUERRERO, Vice-President, agreed with M. Anzilotti. 
To retain sirnply the first sentence would amount to  saying 
that the right to  put questions was linked to the right 
of conducting the hearing; in other words, that it belonged 
to the Preçident alone. Accordingly, they must either 
reject M. Schücking's proposal or embody in the Rules the 
Resolution regarding the Court's practice adopted in r931. 

The PRESIDENT raised the question whether there would 
be any advantage in embodying in the Rules the 1931 
Resolution, which had been adopted on the initiative of 
M. Fromageot. 

M. SCH~CKING thought that there would be, as parties 
were not as a rule very well acquainted with the Court's 
practice, 

BI. NEGULESCU wished to know whether, in h4. Schücking's 
text, the permission to  be given tu a judge by the Presi- 
dent referred to  the actual substance of the yroposed ques- 
tion or mereIy the expediency of the moment selected for 
putting it. 

In M. Negulesco's opinion, ali members of the Court, 
judges as well as the President, had the right to  put ques- 
tions to  parties; but it might happen that the putting of a 
particular question at a particular moment would be likely 
to  divert the disc~ission from the point at  issue. The Presi- 
dent, who conducted the hearing, must be judge as to the 
expediency of the moment selected for putting the question. 
hl. Negulesco thought that, when M. Schücking had drafted 
his text, he had had this in mind when he had written that 
a question could be put only with the President's permission. 

The PRESIDENT ohservecl that, if M. Negulesco's point 
of view were adopted, it would follow that, when a judge 
wished to put a question, he would first have to state 
his question to the President. 

M. GUERRERO, Vice-President, thought it would be better 
to  make no reference to  the President's permission, even 
with regard to  the expediency of the moment selected for 
putting a question. He recalled that, according to the 
existing practice, when a judge wished to put a question, 
he informed the President of his intention, and the latter 
might answer that i t  would be better to  postpone putting 
the question until the end of the sitting or until the next 
day. 

The PRESIDENT thought he couId safely say that mem- 
bers of the Court unanimously considered that the Reso- 
lution adopted in 1931 had given good results, and under 
that system every judge was at liberty to put questions. 

M. FRO~IAGEOT thought there would be some advan- 
tage in mentioning in the Rules, on the one hand, the 
President's right, inherent in his control of the hearing, 
to  put questions either in his persona1 capacity or on 
behalf of the Court, and, on the other hand, that every 
j udge might put questions himself . Nevertheless, a judge 
should be able to put a question only after having referred 
it t o  the President, and whatever passed between the 
judge and the Preçident remained entirely an interna1 
matter. 

In arder to  present the purport of his observations in 
writing, M. Fromageot submitted the following text: 

" During the hearing, which is under the control 
of the President, the latter may put questions to 
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parties eithcr in the name of the Court, if it has 
requested him to do sa, or on his own behalf. 

" Every judge rnay also himself put questions . t o  
parties; nevertheless, he shall first apprise the Presi- 
dent. 

" In every case the President shall remind parties 
that they rnay answer either at once or subsequenlly." 

M. GUERRERO, Vice-President, wouId agree to the inclu- 
sion in the Rules of a provision such as that proposed by 
M. Fromageot, but he wished to preserve the Kcsolution 
adopted by the Court in 1931, more especiaIly because 
of the preIiminary meeting mentioned therein before the 
opening of the hearing, at  which meeting a judge would 
perhaps be able to  obtain from his colleagues the infor- 
mation which he proposed to obtain by putting a question 
to  the parties. 

Jonkheer VAN EYSINGA, in principle, accepted M. Fro- 
mageot's text, but he wished the distinction drawn by 
M. Anzilotti between questions put to parties by the Pre- 
sident in connection with the conduct of the hearing and 
questions concerning the actual merits of the case, to  be 
preserved. In M. van Eysinga's opinion, M. Fromageot's 
wording was liable to résult in confusion between these two 
categorics of questions. He thought it woilld be bctter not 
to  refer to the fact that " the hearing is under the control 
oi the Prcsident ". 

M. FRO~IAGEOT pointed out that control of the hearing 
also involved control in regard to the merits of the case, 
for example to  prevent useless digressions. That was why 
he had mentioned in his text that the hearing was under 
the control of the President. 

hl. S C H ~ C K I N G  thought that the " control of the hearing " 
also enabled the President to ask a party to state its opinion 
on a particular point of law which had not been dealt 
with in the written mernorials or oral pleadings. 

M. URRUTIA, if a new proyision was to be introduced 
into the Rules, was anxious that there çhould be no con- 
fusion between the right of the President or judges to 
put questions and the control of the hearing. I n  his view, 
these two matters were quite distinct. For tha t  reason, 
he would have preferred the following text:  

" The Court rnay put questions to parties through 
the Preçident ; judges have the same right after having 
given notice to  the President." 

M. ANZII~OTTI and M. URRUTIA having expressed some 
doubt as to the expediency of introducing into the RuIes the 
Resolution regarding the Court's practice, the PRESIDENT 
said that, at  the heginning of the next sitting, he would 
subrnit a text upon which the Court might vote in order 
to  decide this question of principle, arnong others. 

Baron ROLTN-JAEQUEMYNS wished a distinction to be 
drawn between questions put by the President personally 
and those put by him in the name of the Court. He sug- 
gested a wording which would give him substantial 
satisfaction in this respect: 

" During the hearing, which i: under thc control 
of the President, the latter rnay put questions in 
the name of the Court. He rnay also put questions 
on his orvn behalf. Judges have the same right after 
first apprising the President." 

The PRESIDEXT said that he would first ask the Court 
t o  decide the question whether a provision of this kind 
was to be inçerted in the Rules. Having voted upon .the 
question of principle, the Court would then proceed to 
consider the text. 

5.11.35.* 
Disczission on Draft Articles without a Nuneber. 

Qztestions fo  be put to the Parties. 
The PRESIDENT recalled that, a i  the previous meeting, 

the Court had considered whether the right of the Presi- 
dent and of judges to put questions to  parties should 
be provided for in the Rules. Some doubts had been 
expressed as tom the expediency of this. The Court would 
now have to  vote on thiç question of principle. 

After an exchange of views re&rding the special char- 
acteristics of some national IegaI systems in this connec- 
tion, M. FROMAGEOT recalled that, a t  the previous sitting, 
M. Schücking had said that it would be a good thing to 
state in the Rules that parties in their oral staternents must 
not deviate from the ac tua~  issues. 

M. Fromageot, after reflection, did not think personally 
that it woïild be either'desirable or useful to  introduce 
a provision of the kind. 

With regard to the provision concerning the right of 
the President and judges to ask for explanations, that 
might be worded as follows: 

" During the hearing, the President, acting either in 
the name of the Court, if the latter has requested 
him to do so, or on his own behalf, rnay put questions 
to the parties or ask them for explanations, 

" Every judge rnay also put questions or ask for 
explanations; he shall, however, first apprise the Pre- 
sident. - 

" In al1 cases, the parties shall be reminded that 
they have the option of answering either a i  once or 
on some later occasion." 

M. ANZILOTT~ would have preferred to allow the Reso- 
Iution of 1931 to stand without embodying it in the Rules. 
M. Frornageot's text did nothing to alter his opinion on 
this point. 

The PRESIDENT, referring to what M. Fromageot had 
said, suggested that the t e m s  of the article in the Statute 
providing that the hearing was under the control of the 
President were wide enough to enable the President to 
prevent, parties from going outside the question. Too much 
precision would involve a danger of argument a coiztrario. 

M. SCH~CKINC, on the other hand, recalled that, at  the 
previous meeting, some mernbers of the Court had expressed 
doubts as to the meaning of Article 45 of the Statute 
in this connection. They thought that the article referred 
only to the formal aspect of the hearing, and not to the 
merits of the case. If the meaning of Article 45 was 
doubtful, would it not bc well to  define it in the Rules ? 

Jonkheer VAN EYSIKGA thought that M. Fromageot's 
text offered the advantage of clearly distinguishing between 
these two aspects of the conduct of the case. He, for 
his part, had not meant to  express any doubts as to  the.  
interpretation of Article 45 of the Statutc. As the Prcsident 
had çaid, the right to  control the hearing enabled hirn to 
take steps to  prevent parties frorn deviating from the point. 
The English text of Article 45 was, moreover, clearer than 
the French text. It wouId be better not to be more precise 
in order to  avoid the possibility of argument a contrario. 
. I t  remained to decide whether it would be a good thing 

to embody the 1931 Kesolution in the Rules. If that were 
done in the case of this Resolution, Jonkheer van Eysinga 
was afraid that the Court might find itself compelled 
to do the same with regard to other elements of its practice. 

* D 2, A. 3, PP. 171-175. 
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The PRESIDENT asked the Court to vote on the following 
question : 

" Does the Court wish to  insert in the Rules a provi- 
sion concerning the President'ç right to  ensure that 
parties do not introduce into their arguments questions 
irrelevant to the proceedings ? " 

Tiiis question, on being put to the vote, was ançwered 
in the negative by nine votes to one. 

The PRESIDENT next put the following question to the 
Court: 

" Does the Court wish to insert in the RuIes a pro- 
vision concerning the right of judges, including the 
President, to  put questions to parties ? " 

Jonkheer VAN EYSINGA, for the reasons given by him, 
proposed to add: " . . . to put questions to the parties 
in regard t o  the merits of the case ". 

M. GUERRERO, Vice-F'resident, considered that there was 
no doubt that the President alone had the right to  put 
questions in connection with the conduct of the hearing. 
Inasmuch as the motion referred to the judges, however, 

' only questions relating to the actual merits of the case could 
be meant. 

Count ROSTWOROWSKI observed that questions put by 
the President or by judges rnust, as stated in the 1931 
Resolution, relate to the parties' argument. He thought 
that, if this passage urere added to the proposed question, 
Jonkheer van Eysinga's scruples would be met. 

The PREÇIDENT, having regard to this observation, pfo- 
posed to formulate his question as follows: 

" Does the Court wish to  insert in the Rules a pro- 
vision concerning the right of judges, including the 
President, to  put to  speakers questions exclusively 
relating to the subject to which the argument is devoted 
at the moment ? " 

M. URRUTIA thought that, theoretically, this insertion 
was sound, but that from a practical point of view it 
was open to objection. The fact that the 1931 Resolu- . 
tion was not included in the Rules enabled the Court 
more easily to modify its practice. The Court did not 
know what the future rnight bring forth. What he had 
in mind rnainly was the question of judges ad hoc. For 
this reason, M. Urrutia would vote against the insertion 
of the 1931 Resolution in the Rules. 

~ 

The PRESIDENT having put the latter of the above 
questions to the vote, thc votes were equally divided. 

The PRESIDENT said that he would like to reserve his 
casting vote. 

In  connection with the third paragraph of M. Fromageot's 
draft, he asked whether the expression " I n  al1 cases, 
parties shall be reminded that they have the option of 
answering either at once or on some later occasion " 
was to be understood literally. 

M. FROMAGËOT and ~ a r o n  ROLIN- JAEQUEMYNS explained 
that the wording of . the paragraph really left the President 
and the parties an entirely free hand. 

M. NEGULESCO, who shared the fears of Mhl. Urrutia 
and Anzilotti, thought it would be better to lay down 
that a judge desirous of putting a question should first 
communicate the terms of the question to the President, 
who might even be authorised to put the question on 
behalf of the judge. 

For the rest, if the Court mcant to maintain its present 
practice, M. Negulesco thought it should be embodied 

in the Rules, because the Statute contained no provision 
giving the judges the right to  put questions, and the Court 
could not establish rules applying to parties by means of an 
interna1 regulation. 

Moreover, the Court's practice did not mereIy allow 
judges to put questions, it also enabled speakers to post- 
pone their answers. This custom, if known beforehand, 
might serve to  reassure a speaker whose insufficient acquain- 
tance with the Court's official languages might cause him 
apprehension at the idea of having to reply forthwith to 
questions put at the hearing by judges. 

I t  wou!d therefore be desirable to state in a provision 
of the Rules, not merely that the judgcs were entitled 
to  put questions, but also that parties were not obliged 
to answer at once; and this was done by hl Fromageot's 
draf t . 

M. ANZILOTTI, rather than oblige judges to  submit a 
question which they desired to put for approval by the 
President, would prefer to leave the clause in the 1931 
Resolution as it  stood, because he had no wish either 
to restrict the freedom qf jGdges or to  impose on the Pre- 
sident the too heavy responsibility of having to decide 
on the basis of a few hastily written lines whether a question 
which a judge wished to put was admissible. 

M. FRO~~AGEOT pointed out that already, at present, 
a judge must apprise the President. 

M.  GUERRERO, Vice-President, thought that this fact 
sufficed to avert the dangers alIuded to by MM. Anzilotti 
and Urrutia. M. Guerrero recalled that he had aIways 
thought that it should be stated in the Rules that the 
President, as well as judges, was entitled to put ques- 
tions. Speakers must know that questions rnight be put 
to  them in the course of the hearing, so that they would, 
if necessary, be ready to answer them. That was why 
he thought that the clause in the 1931 Resolution should be 
inserted in the Rules. 

M. SCH~CKING shared M. Guerreru's view. In making 
his proposai, he had had in rnind the difficulty in which 
a speaker was pIaced owing to an inadequate acquaint- 
ance with the Court's officia1 languages. When a country 
was appointing the agent to represent it before the Court, 
the knowledge that questions might be put tn that agent 
by the judges rnight constitute a decisive considera- 
tion. 

Count ROSTWOROW~KI wished to ask M. Negulesco whe- 
ther he desired to amend his vote on the question in regard 
to which the President had reserved his casting vote. 

The PRESIDENT asked M. Negulesco whether he proposed 
that a second vote should be taken. 

M. NEGWLE~CO replied in the affirmative. 

Jonkheer VAN EYSINGA gathered that M. Negulesco would 
be disposed to amend his vote provided that the provision 
was entirely altered. For to  lay down that a11 questions 
had to be put through the President would be a fundamental 
change. 

M. NEGULESCO said that he would agree to the inser- 
tion of the 1931 Resolution in the Rules, provided that 
it was laid down that judges must apprise the,  President 
before putting qiiestions to parties. 

' 

M. ANZILOTTI said that he had understood the phrase: 
" A jndge shall first apprise the President " to  mean what 
was the existing practice of the Court-i.e., that a judge 
sent a note to the President, informing him that he wished 
to put a question; the President then called on him to 
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put it  at  what he considered the best moment, and that 
was all. 

M. FROMAGEOT, on the contrary, thought that a judge 
should at al1 events inform the President of the subject 
of the question to he put. 

Baron ROLIN-JAE~UEMY'XS also thought that " notifying 
the President " could not simply mean asking his permission 
to  speak. The import of the question to be put rnust also 
be explained to him. Otherwise, the President would 
merely be deciding on a point of order. 

An exchange of views with the object of defining the 
rneaning of the expression " en référer au Président " (apprise 
the President) followed. 

The PRESIDENT drew attention in this connection to  
a çlight difference between the French and English tevts 
of the Resolution of February aoth, 1931. The French 
text read: " Azt cours des plaidoiries et avant ou après 
chaque tvaduction, des questions pourront être posées aux 
$laidezivs par les juges individz~ellement, après en avoir averti 
Ee Présideîab. " 

The English was as follows: " During counsel's speeches 
and befnre or after each interpretation, questions may 
be put to them by individual judges after ndifying the 
President ." 

Did the word " en " in the French refer to  the text of 
the question or the wish to put a question ? , . 

M. FROVAGEOT recalled that the original draft had been 
as follows: ' 

" Au cours des plaidoiries et après chaque traduction, 
des questions pourront être posées aux parties par les 
juges individuellement, après en avoir averti le Pré- 
sident par une courte note. Les questions devront 
exclusivement se référer à l'objet actuel de I'argumen- 
tation." 

(During counsel's speeches and after each interpre- 
tation, quqstions rnay be put to the parties by indi- 
vidual judges, after informing the President in a short 
note. Questions must relate exclusively to the subject 
to  which the argument is devoted at  the moment.) 

According to this text, therefore, the President must 
be apprised of the question to be put. 

Count R o s ~ w o ~ o w s ~ r  pointed out that the text read 
by M. Fromageot had not been adopted in 1931. The 
text adopted sirnply said : 2 " During counsei's speeches . . . 
questions rnay be put . . , after notifying the President." 

The PRESIDENT thought i t  was always a delicate matter 
to modify a system which worked well. He recalled that 
for the last four years judges had had the right to put 
questions and that they made use of this right. 'Parties, 
therefore, were now acquainted with this practice. 

Jonkheer VAN EYSI NGA having asked the President what the 
purport of the second vote asked for by M. Negulesco would 
be, the PRESIDENT said that this vote would be taken upon 
the principle of inserting in the Rules the Resolution of 
February 1931, leaving aside the question of the irnport of 
that Resolution, a point which would be considered later on. 

MM. ANZILOTTI and NEGULESCO expreçsed the opinion 
that, before deciding whether the Resolution should be 
transferred to  the Rules, the Court should decide whether, 
' if it were to be transferred, the Resolution should be left 

as it stood and, if so, what was its precise import. 

l D 2 , A . z , p . g w , N 0 . 4 2 .  
Ibid., No. 44. 

The PRESIDENT, in regard to this point, observed that, 
according to the oiiginal practice, individual judges could 
not put questions. When the Rules had been reviçed in 
1931, some judges had asked that this right should be 
given to judges, without in other respects touching the 
President's right to control the hearings.1 Such had been 
the conditions in which the ResoIution had been adopted. 

Under the St atute-which gave the President general 
control of hearings and could not be modified by the 
Rules-as weli as according to existing practice, the Pre- 
sident had the right to  allow an individual judge to speak 
in order to  put a question, without knowing precisely the 
terms of that question. M. Fromageot's proposa1 seemed 
to deprive the President of this right. 

M. GUERRERO, Vice-President, an the contrary believed 
that the President's right would be increased if a judge 
were bound, before. putting a question, to apprise the 
President of its subject. . 

Baron ROLIN-JAEQUEMYNS thought it would perhaps 
be desirable, in M. Fromageot's text, to  refer to the pro- 
visions in the Statute to the effect that the hearing was 
under the control of the President. 

M. ANZILOTTI was afraid that it might be difficult to  
oblige a judge to  state to  the President the exact pur- 
port of the question which he wished to put;  if the pre- 
cise purport of the question were not made known to 
him, it would be impossible for the President to exercise 
his control; but, on the other hand, to  oblige a judge to 
formuIate the question he wished to put. might be asking . 
him to do something that was impossible, because some 
questions did not lend themselves to precise explanation, 
there and then, in a few words. In the RuIes, however, 
some rather elastic wording rnight. be employed without 
attempting to lay d o m  anything definite. In this way mat- 
ters would be much facilitated, for, in the end, everything 
must depend on the circumstances of the individual case. 

The PRESIDENT, ' having ascertained that the Court 
wished to vote again on the question already put by hirn 2, 

took a fresh vote upon it in the following form: 

" Does the Court wish to  insert in the Rules a pro- 
vision concerning the right of judges, including the 
President, to put to speakers questions exclusively 
relating to  the subject to  which the argument is devoted 
at the moment ? " 

By six votes to four, the Court answered the question in 
the affirmative. 

The PRESIDENT asked M. Fromagcot to prepare a final 
draft of his proposal, which would be distributed and 
considered at the néxt sitting. 

Discussed without a n  Article Number.  - First R e a d i ~ g .  

Questions to fiut to Parties: Text  of  M.  Fromageot. 
M. S C H ~ C K I N G  suggested that the Court should first 

examine M. Fromageot's proposa1 on the right of putting 
questions. 

The PRESIDENT read this propasal, which was worded 
as followç : 

" During the hearing, which is under the control 

* D 2, A. 3, pp. 185-186. 
l D 2, A. 2, pp. 212 and 7.92. 
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of the President, the latter rnay put questions to 
parties in regard to the point which is being argued 
at the moment, or may ask thern for explanations, 
either in the name of the Court, if it has requested 
hirn to do so, or on his own behalf. 

" Every judge may likewise hirnself put questions 
to  parties or ask for explanations; nevertheless, he 
shall first apprise the President. 

" The parties shall be free to answer, either at once, 
or at a Iater date." 

Baron ROLIK-JAEQUEMYNS thought that this text was 
perhaps more liberal in the right it gave to the jndges 
than in that which it  gave to the President. For, as regards 
the President, it laid down that he might put questions in 
regard to the point which was being argued, whercas in the 
case of judges it simply said that they might put questions. 

Jonkheer VAK EYSIKGA proposed that the second para- 
graph should read: 

" Every judge may himçelf put such questions." 

M. GUERRERO, Vice-President, suggested the following 
wording : 

" Every judge rnay also do so, but must first apprise 
the President ." 

M. URRUTIA asked it if a a s  intended that the questions 
must be confined to the subject to which the argument was 
devoted a t  the particular Sitting. He observed that, in 
practice, judges asked questions, for instance, on the 
Mernorials and the Counter-Memorials. 

M. FRO~~ACEOT thought that, in the latter case, i t  would 
be a request for explanations, in accordance with the 
proposed text. He added that, in using the words " which 
is being argued at the moment ", he had been guided by 
the words of the Court's Resolution of February zoth, 1931, 
on its practice: " . . . the subject to  which the argument 
is devoted at the moment ".l 

The PRESIDENT thought that the words " the  point 
which is being argued a t  the moment" might lead to 
rnisunderstandings. I t  would be better to keep to the 
actual words of the Resolution of February zoth, I93L 

M. GUERRERO, Vice-Prcsident, pointed out that a judge 
might ask questions relating not only to the arguments put 
forward by the speaker whom he was addressing, but also 
to those of his opponents. 

M. FRO~IAGEOT did not think that the text would prevent 
a judge from doing su, especially if the words " a t  the 
moment " were omitted. 

The text might also be worded: " . . . may put ques- 
tions to the parties concerning their arguments ". 

M. AKZILOTTI consiclered that the words in the Court's 
Resoliition on its practice: " in regard to  the subject to 
which the argument i s  devoted at the moment ", covered 
every contingency. 

What the Court desired was-while allowing the greatest 
latitude to  the judges-to avoid the putting of questions 
which were irrclevant to  the issue. 

The PRESIDEKT put the following question to the Court: 

" Does the Court decide to adopt the text circulated 
in Distr. 3280 ? " 

M AXZILOTTI askcd if it was understood that the text, 
if adopted, would be subject to any modifications which 
the Drafting Co~nmittee might malce in it. 

The PRESIDENT was of opinion that this wou1d be so. 
The Drafting Committee would also have to consider the 
place where the text wns to be inserted. 

The Court unanimously answered the question in the 
affirmai ive. 

Adopted in first reading.' 

12.11.35. 

See under -4rticle 53, paragraph I, pp. 203-204, for 
discussion of Article 52 in connection with Article 51 
(ArticIe 53, paragraph I, of Kules of 11,111.36). 

M. URRUTIA raised the question whether it was neces- 
sary, in this article, to retain the words: " . . . s i  celle-ci 
lui en n exprimé le désir " (if the latter has requested 
him to do so). This phrase seemed to him likely to 
give the impression that the President might put a ques- 
tion in the name of the Court without previously consult- 
ing it. 

M. FROMAGEOT said that this was not purely a ques- 
tion of wording: the Court had wished to cover al1 contin- 
gencies (questions put in virtue of a decision of the Court; 
questions put by the President on his own initiative; ques- 
tions put by judges). Personally, however, he saw no 
objection to the deletion of the words referred to by 
31. Urrutia. 

M. GUERRERO, Vice-President, on the other hand, con- 
sidered that the words criticised by ' M .  Urrutia served a 
purpose and should be retained. 

With regard to the third paragraph of Article 52, he 
proposed that the words " before the close of the oral 
proceedings " should be added. 

Jonkheer VAN EYSINGA thought that a party could not 
he compelled to answer a question;'if it failed to answer, 
i t  did so a t  its own risk. 

M. GUERRERO, Vice-President, had complete respect 
for the freedom of the parties in this matter; but he was 
anxious to  avoid the possibility of a reply being made so 
late that the other party would be unabIe to  comment 
upon it. 

RI. FKOMAGEOT pointed out that it was a delicate matter 
to fix a time-limit after which the party concerned would 
be held not to  have nnswered. 

The RECISTRAK explained that, according to the Court's 
practice, the oral proceedings were not finally declared 
closed until after the first reading of the judgment or 
opinion; that would make it difficult to adopt the text 
proposed by M. Guerrero. 

M. NFGULESCO said that he could not support M. Urrutia's ' 
proposal. I t  was a principle of procedurc that the President 
represented the Court a i  public sittings. \Vith regard 
to the putting of questions to  parties, it had been desired 
to establish a contrary principle. Any question put by the 
President was rcgarded as put by him personally, in the 
absence of a previous decision by the Court empowering 
hirn to  put it in the name of the Court. The text had been 
adopted to express this idea; if they modified it now, they 
would be replacing a cIear text by one the interpretation ' 
of which might be open tu doubt. 

D 2 ,  A. 2, p. 300. 
I . e . ,  the text proposed by M. Fromageot; see above. 

* D 2 ,  A. 3, P P  437-438. 
For text, see meeting of g ~ v . 3 5 ,  p. 203. 



The PRESIDENT put the following question: 
" Does the Court decide to delete the words ' if. 

the latter has requested him to do so ' in paragraph I 
of Article 52 ? " 

Six judges voted for the motion and six against. 

Count ROSTWOROWSKI gave his reasons for having 
votcd for the deletion of the reierence to the Court's wishes. 
He still regarded the idea underlying the words in question 
as very Sound, but he had doubts as to the advisability of 
embodying them in tlie Rules, which should not contain any 
reference to the Court's private deliber,ations. The text 
was quite clear and adequate notwithstanding the deletion 
of the words in question. 

The PRESIDENT said that lie would givc his casting 
vote at the beginning of the next meeting devoted to 
the revision of the Rules. 

9.IV.35.  
Article 52. 

The P R E ~ I ~ E N T  said that, after mature reflection, he 
had decided to give his casting vote in favour of the deletion 
of the words " if the latter has requested him to do so " 

ARTICLE 53 (Articles 50 and gr ,  

12.11.35.* 
Parlzgraph 2, discussed as Articlc 50. 

The PRESIDEKT said that the Co-ordination Commission 
proposed the following text : 

" Each witncss shall make the following solemn 
declaration before giving his evidence: 

" ' 1 solemnly declare upon my honour and conscience 
that 1 will speak the truth, the whole truth and nothing 
but the truth.' " 

The Co-ordination Comniission had proposed in its 
Article qg to enable the evidence of witnesses to be taken 
by a delegation of the Court. If the Court had adopted 
that proposal, the wording of Article 50 would have had 
to be adapted to that situation by the omission of the words 
" in Court ", which appeared in the existing text. As the 
Co-ordination Commission's text of Article 49 had not been 
adopted for insertion in the revised Rules, the Prcsident 
doubted whether it was necessary to alter the existing text 
of Article 50. 

hI. GUERRERO, Vice-President, would prefer to  rnaintain 
the text of Article 50 of the existing Rules, without any 
change. 

Baron ROLIN-JAEQUEMYNS, though in favour of the 
changes proposed by the Second Committec and afterwards 
by the Co-ordination Commission, waç nevertheless incIined 
to think that no change should be made in the existing text, 
which did not seem hitherto to have given rise to any 
difficulty. 

M. FROMAGEOT thought it would be best not to retain 
the words " in Court.", but simply to Say: " Each witness 
shall make the following solemn declaration before giving 
evidence . . .". Apart from cornmissior~s rogatoires-in 
which case the evidence would naturally have to be taken 

* D 2, A. 3, p p  230-238. 
l Ibid., p. 873. 

in the first paragraph of Article 52, a deletion proposed by 
M. Urrutia (see meeting of 5.1v.35 above). 

The text adopted in first reading after this deletion was: 

" I. During the hearing, which is under the control 
of the President, the latter, either in the name of the 
Court or on his own behalf, may put questions to the 
parties concerning their arguments or may ask them 
for explanations. 

" 2. Each of the judges rnay likewise himself put 
questions to the parties or ask for explanations; never- 
theless, he shall first apprise the President . 

" 3. The parties shaIl be free to answer a t  once or at 
a later date." 

Second Reading and Final Adoption. 

Article 52 was read a iecond time on 22.11.36 and finally 
adopted on 11.111.36. On the latter occasion, the words 
" concerning their arguments " were deleted in paragraph 1, 

because a judge who had questions to put to the parties 
must not be bound to confine his questions to their 
arguments; he might also wiçh to  put questions regarding 
lacunæ in their arguments. 

old Rules, with New Parugraph). 

according t o  the local procedure-the Court had power to 
order enquiries to  be carried'out by persons designated by 
itself. During these enquiries, the investigator or the com- 
mission of enquiry would interrogate persons; he miist not 
be left in doubt as to whether the Derson whom he was 
examining was under the same.obligations as a witness or if 
çuch obligations applied only to persons giving evidence 
before the Court itself. However, as the wordç in question 
were in the existing text, the lesser evil would be to let them 
stand. 

The PRESIDENT was also in favour of maintaining the 
existing text. He doubted whether, in realitv, i t  would be 
appIicabIe-even if the words " in Court " were omitted-to 
the solemn decIaration made by a witness before a commis- 
sion of enquiry; for Section B of the Rules, which the Court 
was now discussing, was confined t o  proceedings before the 
Court or before the SpeciaI Chambers. AccordingIy, if an 
enquiry invoIved the taking of evidence, the whoIe procedure 
for the hearing of witnesses would have to be prescribed in 
the order concerning the enquiryal 

The President noted that no objection was made to 
the existing text, and that the Court unanimously desired 
to  rnaintain it. 

Article 50 of the existing text was adopted. 

Paragrnph I, discussed as Article 51. 
The PR~SIDENT said that, in the case of Article 51, the 

Co-ordination Comrhission proposed a text which differed 
somewhat from the present text of the Rules. The new text 
was worded as follows: 

" Witnesses appearing before the Court shall be 
examined by the agents or counsel of the parties or 
of the Governments or organisations concerned, under 
the control of the President. Questions rnay be put 



to  them by the President and afterwards by the 
judges." 

" Co~nmentary : l The Commission adopted the text 
proposed by the Second Cornmittee, subject to 
the substiti~tion of the words ' agents or counsel ' 
for ' representatives ', and of the expression ' judges ' 
for ' members of the Court '. 

" The first of these changes is due to the fact that, 
in the Commission's view, the word ' representatives ' 
m i ~ h t  aive rise to doubt: for i t  has sometimes been 
ar&edYthat only the agents have a representative 
capacity. The Commission recognises that the word 
' representatives ' was prohably- chosen in order to  
cover representatives of interested ' organisations ' 
as well; but, as is remarked above under Article 46, 
the Commission uses the word ' counsel ' in a sense 
sufficiently wide to cover al1 perçons who plead, other 
than agents. 

- 
" As regards the second change, it is due to con- 

siderations of uniformity (sce Article 4 above 2). 

" The Commission observes, however, that, in con- 
tradistinction to the case of Article 50, the present 
article can only apply to the hearing of witnesses 
before the Court in plenary meetings. I t  must, 
however, be understood that, when the Court takes 
the evidcnce of witncsscs by a delegaiion of several 
judges, each of the latter iç entitled to put questions 
to witnesses. 

" As regards the application of thc present article 
to advisory procedure, the Commission refers to  what 
it said above under Article 47." 

M. FROMAGEOT pointed out that it was necessary to 
establish a relationship between Article 51 and the Court's 
deciçion regarding questions put to  the parties during the 
oral proceeding~.~ Without prejudice to the question whether 
the Court would wish to adopt the same rules concerning 
questions put to witnesses by judges as for questions put to 
parties, i t  was necessary to ensure that there was no contra- 
diction or doubt in regard to the application of either 
article. 

Article 51 said: " Questions may be put to them by 
the President and afterwards by the judges." Should 
this second clause of Article 51 be governed by the rule 
recently adopted for the putting of questions to parties ? 
In other words, must the judges apprise the President 
of these questions ? 

The PRESIDENT, whose opinion was shared by M. 
Fromageot, did not believe it was necessary. 

M. FRO~IAGEOT considered that, in that case, they sbould 
either adopt the same rule in Article 51 or make it clear 
that the article on putting questions to  the parties was 
not applicable. 

N. S C H ~ C K I X G  pointed out that Article 51 constituted 
a speciaI rule, whereas the article which dealt with the 
putting of questions to parties laid down a general rule 
which had precedence over the speciaI rule. 

M. ANZILOTTI considered that, even in the case con- 
templated by Article 51, the judge must obtain the Pre- 
sident's leave to put his question. The expression " apprise 
the President -" (" e n  rdérer au Président ") merely meant 
that the judge said to  the President: 1 wish to put such- 
and-such a question. The Piesident had to  consider whc- 

D 2 ,  A. 3. PP. 873-874. 
Ibid., p. 862. 

ther or not it was a suitable moment for putting the proposed 
question. It was for tliat reason'that he had not thought 
it necessary to propose any change in the present text. 

M. GUERRËRO, Vice-President, did not believe that the 
interpretation of Article 51 would give rise to the diffi- 
culty suggested by M. Fromageoi. The only change 
needed in the present text would, in his view, be the omis- 
sion of the word " afterwards .". NaturalIy, the President 
would speak first, and at any time afterwards, as he pleased. 
But the text must not give the impression that, if the 
President put no questions, the judges could not put any. 

M. URRUTIA thought it was unnecessary to frame a 
special rule for the examination of witnesses. Of course, 
every judge must be entitIed to ask the Presidcnt's Ieave 
to put a question. More especially, it seemed unnecessary 
to lay down that questions had to be put by the President 
and aftemnrds by judges. 

M. S C H ~ C K I N G  thought that a judge's right to put ques- 
tions to witnesses went rather farther than his right to 
question the parties. The situation was indeed different. 

The Court's interpretation of the latter right was that 
the President rnight ask a judge to wait for a suitable 
opportunity to put his question. That would always be 
possible, for, as a rulc, the hearings continued for several 
days. 

Witnesses, on the other hand, were as ri. rule only pre- 
sent at a single hearing. Jiidges couId no longer p u t  
questions to  them after they had gone; the judge's right 
must therefore be more absolute in the examination of 
witnesses. Every judge must be entitled to put his ques- 
tions at once, even during the witnesses' statements, 
although he must obtain the approval of the President, 
who was responsible for the conduct of the meeting. 

The PRESIDENT wished to raise another question. The 
text of Article 51 said: " witnesses shall be examined . . . 
under the control (aidorité) of the President ". This.word 
" autorité " seemed to irnply something more than the gen- 
eral control exercised by the President for the good order 
of the discussions. Would not the word " contrôle " be 
preferable ? 

Baron ROLIN-JAEQUEMYNS said that the word " auto- 
rité" was always used to indicate the authority of the 
President. If the word " contrôle "'were used in the French 
text, it might give rise to doubts. 

The PRESIDENT pointed out that the Vice-President 
had proposed to omit the word " afterwards ". 

M. FROMAGEOT, referring to the Vice-President's sug- 
gestion to omit the word " afterwards ", read the following 
passage from the book: Statut et Règlement de la Cour 
permanente de Justice internationule - Eléments d'inter- 
prétation (Berlin, r 934) l: 

" In the Drafting Committee's text, the article 
concludcd with the following words: ' et, avec son assen- 
t iment ,  fiar les juges '. I t  was, however, pointed out 
(D 2, p. 524) that judges must be allowed themselves 
to  piit questions in regard to points which were not 
cIear to them; the wording of the draft did not, however, 
prevent the President from refusing leave to  put a 
question to a witness if he thought that the supple- 
mentary explanations which the judge wished to obtain 
were unimportant. The principle that a judge appraises 
the value of evidence according to his own opinion 
would thus be subjected to a restriction; for that 

P. 381 of that publication. 
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priïiciile required that a judge should not forrn an 
opinion on evidence until he thought the point suffi- 
ciently clear, no matter what the President might 

' . think on the subject. 
" To satisfy these observations, the Court decided to 

replace the words ' with his consent ' by the word 
' afterwards '. It appears from the discussion which 
took place on this point that the President had to 
decide the order in which questions might be asked, but 
that he had not the power to prevent a judge from 
asking a question (D 2, p. z r ~ ) . "  

Such was the origin of the word " afterwards ", and 
M. ~ r o m à ~ e o t  considered that it might be omitted with- 
out any disadvantage. 

The PRESIDENT asked the Court to vote on the follow- 
ing question : 

" Does the Court decide to omit the word ' after- 
wards ' in line 3 of Article 51 of the Rules ? " 

The Court voted for the omission by eight votes to  
two. 

The PRESIDENT, passing next to the changes proposed 
by the Co-ordination Commission, said that the first point 
was the substitution of the words " agents or counsel " 
for the word " representatives ". 

M. NEGULESCO would prefer to maintain the original 
text on this point. 

Jonkheer VAN EYSINGA observed' that the Co-ordina- 
tion Cominission's amendment had lost its raison d'être, 
since the article no longer applied to  advisory opinions. 
As the word " reprcsentatives " could, however, be inter- 
preted as relating only to agents, he wondered whether 
it would not bc well to give advocates and counsel also the 
right of examining witnesses. The word " representatives " 
might be replaced by: " agents, counsel and advocates ", 
as had indeed been proposed by hlM. Urrutia and 
Fromageot . 

The PRESIDENT considered that the word " represcnta- 
tives " covered agents, counsel and advocates. 

M. URRUTIA held that, according to the Statute, .Arti- 
cle 42 of which was decisive, the only representatives of 
the parties before the Court were the agents. 

Baron ROLIN-JAEQUEMYNS asked the Court to retain 
the word " representatives ". This word was suitable 
because it broilght out the point that anyone-no mat- 
ter who-who examined a witness must represent the 
party. 

M. URRUTIA feared that the use of this word might 
confine to the agents alone the right of putting questions. 

Baron ROLIN-JAEQUEMYNS did not agree; under Arti- 
cle 42 of the Statute, the parties might have the assist- 
ance of counsel or advocates before the Court; therefore, 
the counsel and advocates acted as assistant represen- 
tatives. Resides, if an advocate wished to put a specinl 
question in a case, thc President could at once ask the 
agent if it was understood that the advocate was speaking 
on behalf of the Government in question; and, if the answer 
was in the affirmative, it was clear. that the advocate 
represented the party. 

The PRESIDENT thought that the words " representa- 
tives ", " agents ", " counsel " and " advocates " in the Stat- 
ute or Rules should not be understood in a restrictive or 
technical sense. 

M. NEGULESCO thought i t  would be a mistake to put 

M. Urrutia's proposal to the vote, for it would appear to 
signify that the Court agreed that the word " represen- 
tatives " did not also refer to counsel and advocates. It 
would bc better to retain the present text of Article 51, 
i t  being understood that the word " representatives " 
covered agents, counsel and advocates. 

M. GUERRERO, Vice-President, would prefer the word 
" representatives ", because it had the wider signification. 

The PRESIDENT thought it would be desirable that the 
Court should vote on the following question: 

" Does the Court desire to re~lace  the word ' reore- 
sentatives ' by the words ' agents, counsel or advo- 
cates ' ? " 

M. ANZILOTTI said he would vote for the maintenance 
of the existing text of the Rules, for the following reason: 
in his view, it was only the representatives of the parties 
who could examine.witnesses. Naturally, the agents could 
allow the advocates and counsel assisting thern to put othcr 
questions. But it was prirnarily the agent who had to 
examine the witnesses. In his opinion, Article 44 of the 
Statute meant that no step would be taken on behalf of a 
Government except by the agent of that G0vernment.l 

l The question of the representative character of agents, counsel 
and advocates, respectively, before the Court, has been on various 
occasions the subject of discussion in Court. Some extracts from the 
relevant minutes are reproduced hereafter: 

(a) Extract from the minutes of the 17th meeting of the 26th 
Session, held on November roth, 1932: 

" 34. - Article qa of ihe Statute. - Respective responsibilities of 
agents and counsel. 

" The PRESIDENT [M. Adatci] referred to an opinion expressed in 
regard to Article 42 of the Statute, t o  the effect that the responsi- 
bility of Governments was engaged by declarations made by agents, 
but that those made by counsel or advocates engaged only the 
responsibility of the latter. 

" The President said that he had thought that the clear and un- 
equivocal wording of Article 42 of the Statute in itself afforded 
sufiicient ground; for it  laid down that the parties shall be vepresented 
by agents, but that they may have the assistance of counsel or 
advocates. This interpretation, moreover, was confirmed by the 
preparatory work. At the 1920 Assembly, the Argentine Govern- 
ment had proposed an amendment to the article submitted by the 
jurists' Cornmittee (and which was practicaliy identical with the 
article now in force); according t o  this amendment, parties might 
also have counsel or advocates to represent them. I t  was rejected 
for the reason, set forth in the report as adopted by the Assernbly *. 
that 'only the agents can represent the parties '. The President 
had no doubt that it was in view of this that the Court had given 
Articles 34 and 35 of tlie Rules their present form: they refeired 
excluçively t o  the agents and not to counsel or advocates; these 
articles should be compared and contrasted with for instance Ar- 
ticle 46 of the Rules, which-in a different connection-referred not 
only to agents, but to counsel and advocates as well. 

" That the Court had regularly acted, as regards questions of 
procedure, on the assumption that the agents alone represented the 
parties was proved by a large number of precedents which the 
President had examined: but he would not occupy the time of the 
Court by quoting them, a t  all events a t  the moment. 

" Tlie same held good also with regard to declarations intended 
to bind States in matters of policy. Many precedents t o  the point 
could be cited; the President, for the moment, confined himself t o  
mentioning the two Mavrommatis cases. I n  the first (Judgment 
No. z ) ,  the Court had relied on a declaration made during the hearings 
by Sir Cecil Hurst f ; he had learnt shortly afterwards from M. Oda 
that this had been possible because of the fact that in that case 
Sir Cecil Hurst had appeared as agent, not as counsel. On the other 

* Nole Ly thc Prcsiacnl [M. Adatci]: 
"The minutes of the Sub-Committee of the Third Cornmittee contain, in this 

respect, the foltowing: 
" 'The Chairman [M. Hagerup] then drew attention to the  amendment proposed 

bv the Areentine deleeation for Article ao (Annex zi .  He poioted out that ,  if the 
izea of theamendme; was to ertahlish ihàt there ;as no ~ncompatibility between 
the iunction of agent and that of advocate, it was iinnecessary; if, on the other 
hand. it was intended to state that not oniv the anents hu t  also the advocates were * " 
representatives of the parties, it was inexact. 

" ' The amendment was rejected.' " 
+ A 2, p. 22. 



206 . Article 53 

hl. NEGULESGO thought they should be clear, to begjn 
with, who was the representative of a party in the various 
cases which might arise. Article 42 of the Statute laid 
down, it was true, that the parties were represented by 
the agents. But it added that they could be assisted before 
the Court by counsel or advocates. The agent couId be 

hand, in the second Blavrommatis case, the Court had relied on a 
declaration by Sir Douglas Hogg *, although the latter had appeared 
as counsel; but this was exclusively due to the fact that Sir Douglas 
Hogg had spoken not in his capacity as counsel but, as expressly 
stated. as Attorney-General-i.e., as a member of the Government. 
This u7as clear from the actual text of the judgment. 

" M. FROMACEOT asked whether the statement made by the 
President a t  the hearing should be considered as definitely expressing 
the doctrine of the Court: if so, he wondered what was the value of 
statements by counsel; were they in the nature of private legal 
opinions ? 

" The PRESIDENT inclined towards this vicw. 
" M. FROMAGEOT said the Court must certainly draw a distinction 

between agents and counsel. The agent represented the Government 
in al1 matters of procedure: for instance, he signed the documents 

' af procedure on behalf of his Government, and took the place of 
the latter in the conduct of the case. This system had its origin in 
the early days of arbitration, as i t  was tliouglit that the interposition 
of the agents between the Governments or Foreign Offices and the 
tribunal, for the purposes of the proceedings, tended to diminish 
tension between the parties. On the other hand, a counsel was an 
advocate, engaged by a party to plead its case and to present argu- 
ments on its behalf. 

" RI. GUERRERO. Vice-President, thought the question was too , 

important to  be disposed of in the time then available. He was not 
familiar with the precedents; but if a ruling had t a  be given as to  
the mission and the powers of those who represented parties before 
the Court, i t  would need to be based on the Court's Statute, and not 
upon the minutes of an Assembly Cornmittee. I t  might be going too 
far to lay down that the agent alone represented the Government; 
it appeared to him that the counseI did this also, in some respects. 
I t  sometimes occurred that a party appointed its Minister a t  The 
Hague as its agent simply because he on the spot and was in 
touch rvith the Court; but he made no speech a t  the public hearings. 
and left this task to the counsel. Sometimes, indeed, the subrnissions 
were formulated by counsel: could the Court hold in such a case 
that the Government in question had made no subrnissions hecause 
they were not presented by the agent ? 

" M. ANZ~LOTTI said it  should not be dificult to reach a solution, 
when time allowed of ampler discussion. There was certainIy a 
distinction between the representative character of an agent and 
that of counsel or solicitor, but this distinction, which was sirnilar 
to that made in many of the laws regulating procedure between 
solicitors (aiioués) and counsel (avocats). was revealed mainly in the 
conduct of the  case. For instance. if the  counsel of a Government 
said he withdrew a part of the submissions, the Court would wish 
to satisfy itself that the agent had authorised çuch a step. 

" The PRESIDENT said that there was no time for further discus- 
sion a t  the moment. The matter must stand over until i t  was possible 
to go thoroughly into the question." 

( b )  Extract from the minutes of the 59th meeting of the 26th 
Session, held on December 16th, 1932: 

" 87. - Appuoual of minutes. 
" P.-V. 14 and 17 were approved, subject to certain modifications 

which were embodied in the texts. 
" In this connection, the PRESIDENT [M. Adatcil stated that he had 

not been able to change his opinion, as recorded in No. 34 of P.-V. 17, 
on the due construction of Article 42 of the Statute. As. on that 
occasion, the Court was compelled by the circumstances to interrupt 
the discussion without bringing it to a conciusion, the President 
intended to place the matter on the Agenda for some future meeting. 
With this object in view. the President invited his colleagues to be 
good enough to examine the question for themselves. In  order to  
facilitate their work, he caused to be distributed an extract concerning 
Article 42 of the Statute, from the Registry file, on the interpretation 
of the Statute + ; he also drew his colteagues' attention ta  a proposa1 
made by M. Huber on the occasion of the revision of the Statute 
in 1926 1." 

* -1 5 ,  P 37. 
' See " Slatul el RPglcmenl de la C. P:J. I .  - Eli>~>nenls iI'intcrpre2afion ", pp. 317 

rt sgq., pnrticularlj p .  320. 
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" assisted " by an advocate, and the word " assïstance " 
must be construcd in a wide sense so as to  cover the delega- 
tion or transmission of powers by the agent to the advocate, 
authorising the latter to represent the party. Otherwise,' 
if the ward " assistance " were taken in a narrow sense, the 
result would be that the advocate would no longer represent 
the party in the agent's absence. 

hZ. FROMAGEOT considered that, in principIe, in proceed- 
ings before the Court, during the cxamination of wit- 
nesses and on al1 other occasions, it was only an agent 
who could make a statement committing his Govern- 
ment; an advocate could not do so, unlcss he made his 
declaration in thc presence of his agent and the latter 
tacitly associated himself with it. 

Moreover, the Statute showed deariy in Article 42 
that counsel or adGocates, unlike agents, were not repre- 
sentatives of the party; but, if tbey spoke in the absence 
of the agent, they were merely assisting the agent. 

M. GUERRERO, Vice-President, thought that, if it was 
not certain that an ndvocate couId rcpresent a party, it 
would be better to go back to the formula proposed by 
LI. Urrutia: " agents, counscl or advocatcs ". M. Guerrero's 
own view was, however, that, if the name of the advo- 
cate or counsel had been duly notified to  the Court, 
he also represented the party. That was indeed neces- 
sary. For if, as BI. Frornageot appeared to hold, a state- 
ment made by an advocatc or counsel did not commit 
his Government unless the agent were present, the Court 
could not know whether a statement made by an advo- 
cate whcn the agent was not present was an expression 
of his Government's wishes. 

The PRESIDENT pointed out that hl. Fromageot's opinion 
would not be compatible with the method which the United 
Kingdom had, in practice, observed when hairing itsel f 
represented before the Court; he preferred to  retain the 
existing text . 

h l .  FROMAGEOT, on the contrary, thought that, since 
the word " rapresentatives " might occasion , dificulties, 
it would be better not to  retain that term, but to enurn- 
erate the persons who could put questions. The problem 
concerning the representative characters of agents on the 
one hand, or of advocates and counsel on the other hand, 
might be settIed later on. 

The PRESIDEKT accordingly put the following proposal 
to  the vote: 

" The Court decides to replace the word ' represen- 
tativeç ' in the first line of Article 51 hy the words 
' agents, counsel or advocates '." 

The above proposa1 was adopted by six voles to four. 
The PRESIVENT asked if there were any other amend- 

ments to the articlc. 
$1. FROMAGEOT thought i t  woiild be advisable to add 

the words " or experts " after " witnesses ". 
Jonkheer VAN EYSINGA pointed out that Article 51 of 

the Rules implemented Article 51 of the Statute, which 
referred both to  witnesses and experts. 

hl. ANZILOTTI observed that, if an expert was called by 
a party, he was on the same footing as a witness. But 
if an expert was appointed by the Court, the latter was 
entitled to examine him; the parties had no right t o  inter- 
rogate him without the Court's consent. 

Jonkheer VAN EYSINGA thought that Article 51 of the 
Statute evidently referred only t o  experts appointed by 
the parties. 



Article -7.3 

AI. FROMAGEOT observed that Article 50 of the Rules 
was necessarily confined to witnesses. But, as regards 
Article 51 of the Rules, experts put forward by the par- 
ties rnust be able to  bc examined or cross-exarnined like 
witnesses. It would therefore seem natural that Arti- 
cle 51 shouid mention experts as well as witnesses. 

M. SCH~CKING reaIised that a difference must be made 
between the case of an expert called by a party and that 
of an expert whom the Court desired to cal1 firoprio.rnotzt. 
But, in the section of the Rules now under consideration, 
the Court was concerned only with evidence adduced by the 
parties themselves. For that reason, in Article 51, an 
expert should be placed on'the same footing as a witness, as 
yroposed by M. Fromageot. 

The PRESIDENT thought that the Court had left the 
Drafting Committee to  find some form of words which 
would not raise difficulties if experts were called as wit- 
nesses.l 

Baron ROLIN-JAEQUEMYNS would prefer that Article 51 
should rcfer' only to witnesses, leaving open the possibil- 
ity of a reference to that article in some other article which 
would deal with experts. 

The PRESIDENT asked M. Fromageot if he rvished his 
proposa1 to be voted upon. 

hl.  FROMAGEOT explained that his desire had been to 
introduce an additional clause at this point to  make it  
clear that the same system applied to experts and to wit- 
nesses, but he would not press his proposal.. 

Baron ROLIN-JAEQUEMYNS said that the Court had not 
yet decided on the Co-ordination Commission's proposal 
to add the words " appearing before the Court " after the 
word " witnesses ". Those words were designed to show 
that the witnesses in question were those who appeared 
before the Court, not those whose evidence was taken on 
commission by a delegation of the Court, or in any other 
way. 

The PRESIDENT, whose view was shared by Jonkheer 
van Eysinga, said that, having regard to  the text they 
had just adopted, the clause could refer only to  the exa- 
mination of witnesses before the plenary Court, whether 
that were stated or not. 

He asked the Court to vote on the proposa1 to  add the 
words " appearing before the Court " after the word " wit- 
nesses ". 

The proposa1 was rejected by nine votes against one. 

The PRESIDENT put the whole of Article 5r to  the vote; 
with the amendments already adopted, i t  read as follows: 

" Witnesses shall be examined by the agents, coun- 
sel or advocates of the parties, under the control of 
the President. Questions may be put to them by the 
President and by the judges." 

This text was unanimously adopted. 

Article 53, which combined the old articles 50 and 51, was 
adopted without observation in first reading with the follow- 
ing text : 

" I. Witnesses and experts shall be examined by the 
agents, counsel or advocates of the parties under the 
control of the President. Questions may be put to them 
by the President and by the judges. 

Cf. pp. 177 (meeting of 7.11.35) and 130-181 (meeting of 8.11.35). 

" 2 .  Each witness shall make the following soIemn 
declaration before giving his evidence in Court: 

" ' I soleinnly declare upon my honour and con- 
science that 1 u7ill spcak the truth, the whole tru'th 
and nbthing but the truth.' 
" 3. Each expert shall make the following solemn 

declaration before giving his evidence in Court: 
" ' 1 solemnly declare upon my honour and con- 

science that my evidence will be in accordance with 
my sincere belief. ' " 

Note. - References to Article 53 during the discussion 
on Article 54: see Article 54, p. 210. 

AriicZe 53. - Second Reading. 

Baron ROLIN- JAEQUEMYNS observed that Article 53 
reproduced the terms of Articles 50 and 51 of the Rules 
in force (i.e. 1931 Rules), but inverted the order of those 
provisions. Was not the old order more logical ? 

M. FROMAGEOT preferred the order of t'he new text. 
Paragraph I dealt with the question who was to  examine 
the witnesses or experts; that question having been dealt 
with, the next point was the examination of witnesses: 
that was the place for the solemn declaration. 

The PRESIDENT also recalled that the third paragraph 
was new; it was an addition providing for a solemn declara- 
tion by experts. The article began with the most important 
point-namely, the rule indicating by whom witnesses were 
to be examined; then foliowed the two solemn declara- 
tions. 

M. ANZILOTTI would have preferred the order followed 
in the Rules in force, if the subject-matter had still been 
divided into two separate articles. But if they had only 
one article, the order followed in the text under consideration 
seemed better. The article stated a principle of fundamental 
importance: that witnesses were examined by the par- 
ties under the control of the President; it was right 
that it should be enunciated a t  the beginning of the ar- 
ticle. 

There being no further observations, the PRESIDENT 
declared Article 53 adopted in second reading. 

See under ArticIe 57, p. 220, for discussion of ArticIe 53 
in connection with Article 57. 

See under Article 58, p. ~ 2 4 ,  for reference to Article 53 
in connection with Article 58. 

Article 53. - Final  Adoptiola. 

The PRESIDENT said that, in paragraph 3, the Draft- 
ing Committee had considered the text in connection with 
a criticism of the employment of the word " déposition " 
(evidence); the Committee accordingly proposed to replace 
this word by " ex+osé " (statement), 

Article 53, as a whole, was finally adopted with this 
amendment. 

* D 2 ,  A.  3, pp. 618-619, 
** Ibid. ,  p. 731. 



ARTICLE 54 (Article @, old Rules). 

1z.11.35.' 
Discussed as Article 48. 

The PRESIDENT opened the discussion on Article 48 of 
the Rules. The text proposed by the Co-ordination Com- 
mission was as follows: 1 

" The Court may invite the parties to call witnes- 
ses, or, subject to the provisions of Article 44 of the 
Statute, cal1 for the production of any other evi- 
dence on points of fact in regard to which the par- 
ties are not agreed." 

. Comme~ztary: " The Commission has maintained 
the existing text, with a drafting change designed 
to show clearly that the reservation regarding 
Article 44 of the Statutc, contained in the clause 
in question, relates, not to  steps which have to be 
taken by the parties, but solely to measures that have 
to be taken by the Court itself." 

M. FROMAGEOT saw no need to add the words " in regard 
to  which the parties are not in agreement " after the words: 
" on points of fact " 2. 

M. SCHÜCKING thought that the omission of these words 
would be a very important change, for it would enable 
the Court, if circurnstances required, to take any steps 
necessary to ascertain the objective truth, which the 
Court could not do with the text as now proposed. 

M. FROMAGEOT explained that his reason for proposing 
the omission of these words was merely that he thought 
them superfluous, and not because he had wished to change 
the substance of the clause. 

M. ANZILOTTI said he could accept the omission in the 
sense indicated by M. Fromageot-that is, if the words 
were considered superfluous. But if their omission might 
be taken to mean that the Court could proceed to verify 
the facts even where the parties agreed in admitting them, 
he would feel great hesitation at ornitting the phrase in 
question. 

The PRESIDEXT put the following question to  the vote: 

" Does the Court decide to omit the words ' in 
regard to  which the parties are not in agreement ' a t  
the end of Article 48 ? " 

The voting resulted in a tie. 

The PRESIDENT, in cornpliance with the principle he 
had laid down at the previous meeting-namely, that he 
did not wish the existing Rules to be changed if there 
was no real majority-declared that the words in ques- 
tion would be retained in Article 48. 

He asked if there were any other proposals for amend- 
ments to ArticIe 48. 

M. URRUTIA asked why the Co-ordination Commission 
had proposed to change the existing wording of Article 48 
of the Rules. 

The PRESIDENT explained that the Co-ordination Com- 
mission had wished to improve the text without changing 
the substance. 

Baron ROLIH-JAEQUEMYNS considered that Article 44 

* D 2 .  A.  3, P P  238-239. 
Ibid. ,  p. 873. 

* Cf. D 2 ,  p. 210. 

of the Statute did not apply to the interrogation of wit- 
nesses, but only to other forms of evidence. 

The PRESIDENT observed that the existing Article 48 
dealt with two hypotheses: in the one case, the Court 
invited the party to produce a witneçs, in the second 
case it asked for the production of other kinds of evi- 
dence. Article 44 of the Statute could relate only t o  
the second hypothesis, and it was not necessary to apply 
it to  a communication addressed directly to an agent. 
That was why the Co-ordination Commission had drawn 
a distinction. 

M. ANZILOTTI thought that Article 48 of the Rules 
contemplated another case in making a reservation con- 
cerning Article 44 of the Statute, namely the case in which 
the witnesses whom the Court wished to call were unwilling 
to appear before it. Article 44 of the Statute accordingly 
related both to witnesses and to other forms of evidence. 

Jonkheer VAN EYSINGA thought that the Co-ordination 
Commission's proposa1 related only to the wording. 

13.11.35.* 
Discussed as Article 48. 

The PRESIDENT recalled that, at  the end of the previous 
sitting, the Court was considering Article 48 of the Rules. 
The point under discussion had been the position of the 
words " subject to the provisions of Article of the Statute " 
in the article. The Co-ordination Commission had con- 
sidered that the article would be clearer if these words were 
placed in the second part of the article. 

M. URRUTIA was afraid that, if Article 48 of the Rules 
were drafted as propoçed by the Co-ordination Commission, 
the terms of Article 44 of the Statute would be infringed, 
because the method of notification provided for in that 
article wouId not apply to the invitation to produce wit- 
nesses. For this reason, M. Urrutia would prefer to keep 
Article 48 of the Rules as it  was. 

M. GUERRERO, Vice-President, thought the words in 
question might be deleted. That would avert any diffi- 
culty and also the risk of inconsistency with the Statute. 

The PRESIDENT considered that this might be done, 
since it might seem superfluous to embody in the Rules 
a reference to  an article of the Statute-in this case 
Article 44. 

M. ANZILOTTI pointed out that it appeared from the 
minutes of the 1922 discussions~ that the Court at  that 
time had had in rnind principally the evidence of witnesses; 
that waç easy to understand, for, i f  the Court wished 
to ask the agent of a party t o  produce witncsses or any 
other kind of evidence, it was unnecessary to apply Arti- 
cle 44 of the Statute, since direct communication between 
the court and a party was alwayç possible. On the other 
hand, if the Court asked for something which required 
action to be taken in another State, Article 44 of the Statute 
must be applied and direct application must be made to 
the Government. That was the idea underlying Article 48 
of the Rules. I t  followed that, if the reference to Article 44 
of the Statute were deleted, the Court would be saying 
something which was self-evident. 

* D 2 ,  A. 3, pp. 239-242. 
l Cf. D 2, pp. 209, 522. 



Article 54 

Jonkheer VAN EYSINGA, if this reference were deleted, 
would prefer to see the text amended so as to bring out 
clearly the two contingencies in view. If the proposed 
deletion were made, Article 48 would seem merely t o  mean 
that the Court might ask the parties to  do something, 
whereas it was clear that the Court had two objects in view: 
to  be able to ask the agents for further evidencc, and to be 
able to  apply direct to a State, under Article 44 of the Statute, 
when it was impossible to obtajn the evidence through the 
agents. 

M. GUERRERQ, Vice-President, did not think this change 
neceçsary. ~ h e  Court could always cal1 on a~ party to 
produce witnesses or other evidence. If the party con- 
formed to the Court's request and presented. the witnesses 
before the Court itself, the Court could without difficulty 
examine them at once. If, on the other hand, the party 
stated that a witness was in a particular country, Article 44 
of the Statute would have to  be applied. In oider to obtain 
the evidence of this witness, the Court would have to  
communicate direct with the Government of the territory. 
The deletion of the reference to Article 44 of the Statute 
seemed therefore to present no difficulty: it would leave the 
two contingencies rnentioned unaffected. 

The PRESIDENT thought that if, in the course of a suit, 
the Court wished witnesses to be callecl or documents 
produced, it would in practice always request the repre- 
sentatives of the parties to do so ; i t  would communicate direct 
with a foreign Government only if the parties reylied that 
they could not cal1 a certain witness or produce a certain 
document because the witness or document was in a foreign 
country and they had no power to  produce them. In a 
case of that kind, the Court would have recourse to  the 
method of obtaining evidence on commission. 

M. S C H ~ C K I N G  ageed with Jonkheer van Eysinga: 
Article 48 should either be deleted because its contents 
were dready implicit in the Statute, or else it should be 
rendered complete. 

Article 48 merely said that the Court could invite the 
parties to cal1 witnesses; but there was also the possi- 
bility that the Court might wish on its own initiative 
to approach a Government in order to obtain on commission 
the evidence of witnesses or any other evidence without 
asking the parties for it. That was another possibility 
which should be mentioned in Article 48. 

M. ANZILOTT~ recalled that in 1922 a different stand- 
point had been taken; it had been held that, before such 
a Court, reliance must above al1 be placed in the willingness 
and ability of the parties to furnish the Court with the 
necesçary evidence. That was why two parallel courses 
between which the Court might choose had not been con- 
templated in this article. The general rule was that the 
Court approached. the parties; and onIy if a party were 
unable to produce a witness or obtain some other cvidence 
was the procedure mentioned in Article 44 of the Statute 
to  be resorted to;  it followed that, even if the words in 
question were deleted, the position would not. be altered. 

M. GUERRERO, Vice-President, whilst agreeing with 
M .  Anzilotti, would be prepared to  accept the following 
wording: " If the witnesses or other evidence asked for 
are in the territory of another State, the Court will pro- 
ceed in accordance with Article 44 of the Statute." 

hl. ~ZXZILOTTI would prefer a more flexible wording. 
I t  was possible that a witness would be in the territory 
of another State but that he was willing to appear before 
the Court. The rule was that the party must under- 

take to produce its own witnesses as well as those whom 
the Court wished to hear. 

Jonkheer VAN EYSINGA recalled that in 1922 the Court 
had decided to retain the principle expressed in Arti- 
cle 48-namely, that the Court could on its own initia- 
tive apply to a Government to secure the appearance of 
a particular witness. 

The PRESIDENT gathered that Jonkheer van Eysinga 
construed the expression " subject to " in the existing 
Article 48 as meaning: " without prejudice to the pro- 
visions of Article 44 of the Statute "-i.e. reserving the 
absolute freedom of the Court to act on its own initia- 
tive. He nlso gathered that Jonkheer van Eysinga would 
wish to amend the article only if the words in question 
were deleted. For that reason, the Court should first of 
al1 vote on the proposa1 to delete the words: " subject 
to the provisions of Article 44 of the Statute ". 

M. ANZILOTTI understood that the intention of the 
Court in deleting these words would not be to modify 
the substarice of the text, but simply to  remove a phrase 
which was regarded as superfluous. 

M. SCH~CKING wou1d prefer to keep the article. In 
Iiis opinion, it was essential that the Court should be able 
proprio molu to have evidence taken in order to ascer- 
tain the correctness of facts. This important principle 
should bc ernbodied in the Rules of Court. 

The PRES~DENT took a vote on the foiiowing question: 

" Does the Cqurt decide to delete the words ' sub- 
ject to the provisions of Article 44 of the Statute ' 
in the first line of Article 48 of the Rules ? " 

Ry six votes to four, the court answered the question 
in the negative. 

The ,PRESIDENT recalled that M. Urrutia had proposed 
that Article 48 of the Rules should be retained in its existing 
form. 

.M. ANZILOTTI wished to define the rneaning of the expres- 
sion " sous réserva " (subject to). Ilid it signify that the 
Court, whilst able to apply to  a foreign Government, 
coiild also apply to a party ? Or did it  mean that the 
Court could apply to a party, but only within the lirnits 
fixed hy Article 44 of the Statute, if it wished for the evidence 
of witnesses in a foreign country to  be taken ? 

In the second alternative, care must be exercised because 
it was possible that the party woiild be in a position to  
produce the witness itself. 

M. SCH~CKING also thought that the phrase was intended 
not so much as a reservation as a means of keeping open 
a possible course. 

Baron ROLIN-JAEQUEMYNS said t h ~ t  the idea to  be 
expressed was that ArticIe 48 of the Rules did not infringe 
the provisions of Article 44 of the Statute. 

The PRESIDENT stated that the question of the phrase 
" subject to . . . ." wouId be reserved and referred to the 
Drafting Committee. He also stated that the Court was 
unanimously in favour of retaining the existing text of 
Article 48. 

3 8.1v.35.* 
Article 54. - First Reading. 

M. NEGULESCO considered that the word " experts ", 
which had been added by the Drafting Committee to  the 

* D 2, A. 3, PP. 439-440. 
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text adopted by the Court l ,  modified the substance of the 
article. This article was concerned with witnesses and 
expert-witnesses, but not with experts yroperly so called; 
in his view and that of other members of the Court, the only 
true experts were those appointed by the Court. M. Negulesco 
did not a t  the moment wish to  enter upon a full discussion 
of the question, but reserved the right to bring the matter 
up again at the second reading. 

The PRESIDENT explained that experts appointed by the 
Court werè dealt with in Article 57 of the Co-ordination 
Commission's text. Article 54, as d so  Article 53, only 
concerned experts called by the parties at the request of 
the Court. 
M. PROMAGEOT observed that the distinction drawn by 

Article 54 between witnesses and experts was brought out 
very clearly by Article 53, which differentiated between the 
declaration made by witnesses and that made by experts. 

In hl. NEGULESCO'S view, the word " witnesses " repre- 
sented a wide conception, which covered both witnesses 
proper and experts appointed by the parties. 

appointed by the Court. He added that, if the word 
" experts " were deleted in Article 54, the same should be 
done in Articles 49 and 53. 

After a discussion, the PRESIDENT explained that the 
Drafting Cornmittee had considered that, if the word 
" witnesses " had been used alone, the meaning might have 
bcen a little doubtful to Continental jurists; the Cornmittee's 
sole object in adding the word " experts " had been to 
make the meaning clear. * 

Baron ROLIN-JAEQUEMYNS having suggested that the 
expression "des iémoins ou exfierts " (witnesses or experts) 
should be replaced by the expression "des témoins  o u  des 
experts " (either withesses or experts), M. FROMAGEOT con- 
sidered that that would emphasise the distinction between 
witnesses and experts to which M. Negulesco objected and 
thus increase the difficulty. 

There being no further observations, the PRESIDENT 
declared Article 54 adopted in first reading with the follow- 
ing text, the question raised by M. Negulesco being reserved 
for the second reading: 

M. ANZILOTTI thought that the question raised by 
RI. Negulesco was probably mainly one of words: should " The Court may invite the parties to call witnesses 

the term " witnesses " be understood-in accordance with or experts, or may call for the production of any other 

Anglo-saxon practice-as covering both persons who gave evidence on points of fact in regard to  which the parties 

information on matters of fact and perçons- who gave are not in agreement. If need be, the Court shall apply 
the provisions of Article 44 of the Statute." 

opinions upon qnestions in regard to  which they possessed 
special qualifica~ions, or shouId a distinction be drawn-in 
accordance with ContinentaI practice-between witnesses Second R e ~ d i n g  and F ina l  Adopt ion.  I 

and experts ? Article 54 was adopted in second reading on 22.11.36 
The PRESIDENT, who took the same view, thought that unchanged Save for the addition of the words " of the Court " 

in reality the Court was agreed that the article referred after the word " Statute "; and was finally adofted un- 
only to these two categories of persons and not to  experts changed on 11.111.36. 

ARTICLE 55 (Article 52, old Rules) .  

rz.11.35.* 
Discussed as A~t'ticle 52. 

The PRESIDENT invited the Court to examine Article 52 
of the Rules, referring to the indemnities of witnesses. No 
proposa1 in regard to this articIe was made in the Co- 
ordination Commission's report. 

M. S C H ~ ~ C K I N C  doubted whether this article should be 
inserted at this point, seeing that it related only to wit- 
nesses called by the Court, and that the Court was now 
dealing onljr with evidence produced by the parties. 

r3.11.35.** 
Discussed as Article 52. 

The PRESIDENT opened the discussion on Article 52.  The 
Co-ordination Commission had suggested no amendment to  
this articIe. 

Baron ROLIN- JAEQUEMYNS wished to know whether it was 
clearly understood that this article referred only to witnesses 
caIled by the Court. 

C e  PRESIDENT thought that, if the Court sirnply indicated 
to a party that it would be desirable to have further inform- 
atjon in the shape of the oral evidence of witnesses, the - 

* D 2 ,  A.  3, p. 238. 
** Ib id . ,  pp. 242-243. 
l See p. 209; cf. p. 181 (meeting of 8.11.35). 

expenses involved by cailing witnesses would fa11 upon 
that party. l 

Baron ROLIN- JAEQUEMYNS wondered whether the expres- 
sidn " called by the Court " would not be better than: 
" who appear at the instance of the Court ". 

Jonkheer VAN EYSIKGA would prefer to retain the word 
" invitation " (instance). Article 47 of the Rules concerned 
witnesses called by the parties; Article 52 did not refer to 
these, whose expenses were borne by the parties. Article 48 
said that the Court " may invite the parties to call witnesses". 
Tt was to such witnesses that Article 52 referred. 

Baron ROLIN-JAEQUEMYNS observed that, according to 
the existing text of Article 48, the Court invited " the 
parties ", but not the actual witnesses. I t  should be made 
clear that the Court bore only the expenses of witnesses 
actually called by itself. 

Jonkheer'vAN EYSINGA thought that, in the case of a O 

witness who appeared under Article 48, the summons was 
issued through the parties or agents, but that the witness 
appeared at the instance of the Court. 

Baron ROLIN-JAEQUEMYNS wished to be clear on certain 
points: if the Court, considering that it had insufficient data 
in regard to  a case, requested a party to  call witnesses to  
confirm its statements, the Court was not really cailing any 
witnesses; i t  was rnerely inviting the party to do so. In 

1 Cf. A 7. PP. 96-97. 
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that case, it did not seem that the Court's budget should 
have to  bear the expenses of such witnesses. Only if the 
Court on its owil initiative directly invited a person to 
comc to give cvidence before it ,  could it be said that thc 
Court was responsible and must pay his expenses. 

Jonkheer VAN EYSINGA thought that there was no doubt 
- 

, on the point and that Article 52 referred onIy to witncsses 
called under Article 48. 

hl. ANZILOTTI recalled that, in the casc concerning the 
large estates l ,  the Court had required certain information 
of a technical character and had asked the parties to  cal1 
persons able to furnish explanations and information in this 
connection. The parties had called experts chosen by them- 
selves, who had given evidence in Court. If he remembered 
rightly, these witnesses had been regarded as callcd hy the 
parties, who had borne their expenses. 

If, however, it was the Court which wished to have the 
evidence of a certain person and requested the latter to 
appear heforc it, it must assume responsibility for the wit- 
ness's expenses. 

bI. URRUTIA feared that the expression " at the instance 
of thc Court " in the cxisting ilrticle 52  was not clear, and 
that it might lead to the Court's having to pay expenses 
which it shoiild not have to support. 

The Y R E ~ I ~ E N T  recalled that the Court had acted with 
great circumspection in the cases which had 'occurred. 

In practice, it had drawn a distinction between a case 
where additional cvidence in regard to certain questions 

was required, when it left the initiative entirely to the 
parties, and a case where the Court informed the parties 
that it wished a particular person to be called as a witness. 
In  the latter case the Court had to bear the witness's 
expenses. 

M. ANZILOTTI emphisised that the existing text covered 
widely different contingencies.. It seemed dangerous to  try 
to  make provision for cverything in the Rules. I t  would 
therefore be better t o  stick to the existing text. 

The PRESIDENT observed that the Court was agreed that 
Article 52 referred solely to witnesses and declared that the 
article was maintained in its existing form. Hc wished, 
however, to  rnake a rcservation regarding the English text. 

First and Second Readings and Final Adoption. 

The article was adopted unchanged l, but with the 
number 55 in first reading on 8.1v.35. 

At the second reading on 24.11.36, a question was raised 
as to  the French text. The words " sur l'invitation de la 
Cour " had been criticised and it  was heId that the English 
text " at the 'instance of the Court " was more correct, 
because as a general rule the Court would not invite parti- 
cular persons to  appear, but would simply inform the party 
concemed that it wished to hear evidence on some particular 
point and the party would select the witness. It was 
decided to replace " invitation " in the French text by 
" initiative ". The English remained unchanged. 

On 11.111.36, ArticIe 55 was finally adopted unchanged. 

ARTICLE 56 (Article 49, old Rules). 

g.11.35.* 
Discussed as Article 49. 

The PRESIDENT opened the discussion on Article 49, 
for which the Co-ordination Commission had submitted 
the following draf t : 

" The Court may instruct one or more of its mem- 
bers to examine witnesses whom it has decided to 
hear, or to  carry out an inspection locally." 

M. FROMAGEOT wcindered whether, from th; point of 
the order in which the Court should take the articles, 
Article 49 did-  not cover witnesses called by the Court 
as well as those called by parties. 

Again, unlike the text proposed by the Co-ordination 
Commission, the existing Article 49 covered the taking 
of evidence on commission. That article ran: 

" The Court, or the President should the Court not 
be sitting, shall, a t  the request of one of the parties or 
on its own initiative, take the necessary steps for the 
examination of witnesses out of Court." 

The PRESIDENT, in this connection, read the follow- 
ing passage from the Co-ordination Commission's report: 

" The ~omrhission considered in fact that the object 
of the article was, on the analogy of Article 50 of the 
Statute, to make it  possible for witnesses to be examined 
on behalf of the Court, but othenvise than by the full 
Court or on commission. I t  was also meant to cover 

* D 2 ,  A. 3, pp. 216-217. 
l See footnote 1, p. 210, second column. 
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enquiries which the Court might wish to  entrust to  
one or more of its members; and it  did not seem certain 
that this possibility was adequately provided for by 
Article 50 of the Statute." 

Jonkheer VAN EYSINGA pointed out that witnesses could 
either be heard by the Court itself or their evidence taken 
on commission. The Co-ordination Commission had wished 
to provide for a special case : the delegation of powers to a 
few members of the Court for the purpose of hearing wit- 
nesses. Perhaps, however, it was unintedona1 that the 
wording failed to  cover the taking of evidence on com- 
mission. 

M. FROMACEOT considered the taking of evidence on 
commission as a special case. The new draft covered 

.cases where the Court either examined witnesses itself 
or delegated its powers t o  some of its members. When 
evidence was taken on commission, the Court entrusted 
the examination of witnesses to  some other person. If 
a party asked that a ,  witness should be examined locally, 
the local authority-if it had to undertake this examin- 
ation-must be qualified to  receive a commission or request 
from the Court. 

M. ANZILOTTI said that this case was provided for and 
dealt with in Article 44 of the Statute; that was why the 
Co-ordination Commission had said nothing about it in 
the Rules. 

Jonkheer VAN EYSINGA recaUed that the book on the 

l Z.e., with the 1931 text. - 
D 2. A 3, P. 873. 
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Statute and Rules of Court l referred to  the taking of 
evidence on commission in the foilowing terms: 

, " When the text of Article 48 of the Rules was 
discussed a t  the preliminary session, it was observed 
that, if witnesses would not appear voluntarily, there 
was no rneans of getting their evidence except by taking 
it on commission. In this connection, i t  was proposed 
to insert in the Rdes  a provision which was ' adopted 
subject to  drafting '. This provision became Article 49 
of the Rules." 

The only object of Article 49 was to  make it possible 
to take evidence on commission. 

The PRESIDENT was not certain that the taking of 
evidence on commission was covered by Article 49 of 
the existing Rules. 

Baron ROLIN-JAEQUEMYNS did not think that the Court 
was confronted with two texts which were mutuaily incon- 
sistent. The Co-ordination Commission had not meant to 
delete the existing Article 49 and to replace it by another. 
They could either retain the existing Article 49 and also 
adopt the Commission's text, or they could sirnply adopt the 
former. Personally, he would prefer t o  retain the existing 
Article 49. 

M. URRUT~A would also prefer to leave the existing 
article of the Rules and to append to it  the article pro- 
posed by the Co-ordination Commission. ' 

M. NEGULESCO confirmed that in 1922 this Article 49 
had been intended to cover the taking of evidence on 
commis~ion.~ He would like to  see the meaning of the 
article made plainer. 

M. ANZILOTTI questioned whether the Statute realiy 
empowered the Court to delegate its powers to  one or 
more of its members. In  his vierv, Article 50 of the Statute 
referred to  persons selected outside the Court. 

M. SCH~~CKING said that, if the Statute allowed evidence 
to be taken on commission, it must also aliow witnesses to  
be examined by some members of the Court. 

M. ANZILOTTI said that the two cases were very dif- 
ferent. The delegation of powers, which perhaps took place 
when evidence was taken on commission, was expressly 
provided for in the Statute (Article 44); it was moreover 
a necessity, because the evidence of a witness in another 
country could be taken only by the Iocal authority. But 
there was nothing to compel the Court to entrust the 
examination of a witness to  a delegation of its members 
instead of undertaking it itself. He knew of no article 
in the Statute which could serve as a basis for such a dele- 
gation of powers, though he could cite some articles which, 
in his opinion, would preclude i t :  in that connection, he 
drew special attention to  the first paragraph, of Article 25. 

11.11.35.* 
Discussed as Article 49 

The PRESIDENT invited the Court to continue its exam- 
ination of Article 49. He recalled that, at  the previous 
sitting, the suggestion had been made that the Co-ordi- 

* D 2, A. 3, pp. 218-227. 
l See Statut et Règlement de la Cour +errnanenic de Jwstice inter- 

nationale. Eldrnents d'inlerpuétataofl, published (Berlin, 1934, Car1 
Heymann's Verlag) b y  the Institut für ~uslandisches oflentLiches Recht 
und T'ôlkerrecht, p. 370. " 2, pp. 145-I46. 

nation Commission's text 1 should be combined with that 
of the existing RuIes, which would be retained. 

M. URRUTIA, on the other hand, submitted the following 
proposa1 : 

" That Article 49 be replaced by the following: 
" The Court, or the President if the Court is not 

sitting, may order evidence to be taken on commis- . 

sion. " 

This article should, in M. Urrutia's view, be confined 
to the taking of evidence on commission, and it appeared 
to *have been inserted in order to cover the taking of 
evidence on commission, though that was not expressly 
mentioned. 

In his view, it did not seem necessary to reproduce 
the words " at the request of one of the parties" con- 
tained in the existing text, since the Court had already 
in principle recognised the right of parties to ask for any 
evidence which they thought necessary to bc prodüced 
with the CO-operation of the Court. Nor was it necessary 
to  Say: " or on its own initiative ", since that was a right 
recognised by the Statute itself. Furthermore, there was 
no need to indicate in what circumstances the Court could 
arrange for evidence to be taken on commission; that was 
already laid down in other articles of the Rules or in the 
Statute itself. 

M. A ~ z ~ ~ o r n  said the reason why the phrase " a t  the 
request of one of the parties or on its own initiative " 
had been inserted in the Rules was as follows: a party 
informed the Court of the witnesses whorn it desired to  
be heard; these witnesses were not on the spot, and it 
might happen that they were unable to corne to  the seat 
of the Court; in that case the Court, in order to obtain their 
evidence, would have to  take the steps provided for by 
Article 44 of the Statute. Article 49 of the Rules said: 
" at the request of one of the parties ", because, in certain 
cases, it was for a party to indicate its witnesses and to 
request the Court to-take the necessary steps to have them 
heard in a foreign ~ o u n t r y . ~  

M. URRUTIA thought that that was understood. Ariicle 47 
provided that " each party shall inform the Court . . . the 
names . . . of witnesses . . .". If the Court could nat 
hear witnesses because thev could not appear before it, i t  
had the right to order that their evidence should be taken 
on commission. 

The PRESIDENT was not sure that M. Urrutia's pro- 
posd covered quite the same ground as the existing hrti- 
cle 49. He pointed out that the expression " comm2'ssion 
rogatoire " had a technical meaning which differed in the 
different systems of law. 

Baron ROLIN-JAEQUEIIIYNS in principle had no ohjec- 
tion to M. Urrutia's proposai. In his opinion, i t  wouId be 
a good thing to add to Article 49 something definite regarding 
evidence on commission; but he thought that the Co-ordina- 
tion Commission's text was satisfactory . 

I n  any case, whether the Court adopted the Co-ordination 
Commission's text or that of M. Urrutia, the existing 
Article 49 should be retained;' it was merely a question of 
supplementing it . 

M. URRUTIA did not ohject to the retention of the existing 
Article 49, but some reference should be made to the taking 
of. evidence on commission. Moreover, the Statute (Arti- 

1 See p. 2 r 1 .  
a Cf. D 2, pp. 145, 209, 522. 



cle 44) laid down that the Court was to take action through 
the Government of the State concerned not only as regards 
the hearing of witnesses but also for the service of al1 
notices. 

Jonkheer VAN EYSINGA gave the following explanations 
concerning Article 49, as proposed by the Co-ordination 
Commission. If a State wanted the. Court to  take cog- 
nisance of statements made by some persons resident in 
the territory of one of the two partiesand adduced these 
statements in evidence before the Court, such statements 
-could be included in the documents of the written proceed- 
ings. I t  was, however, also possible that after the written 
proceedings the same State might realise that it would 
be useful to  have the evidence of other persons; that would 
then be a matter governed by the rules concerning witnesses 
in the oral procedure. The State concerned would cornmu- 
nicate its list of witnesses and açk the Court to arrange to 
have their evidence taken-it might be+n commission. 
I t  was certain that Article 49 had been included in the Rules 
in 1922 in order to cover the taking of evidence on com- 
missi0n.l If it were desired to  retain a provision of the 
kind, it would be better to combine M. Urrutia's draft 
and the old Article 49, which related to  the same matter, 
in a single text, rather than to retain them as separate 
paragraphs. 

The Co-ordination Commission had proposed an inno- 
vation : besides obtainin~ evidence on commission. the Court 
was to  have the right io  delegate the hearing of witnesses 
to one or more of the judges. There.they were confronted 
with the difficulty pointed out by M. Anzilotti a t  the end 
of the sitting on February gth2: Article 25 of the Statute 
laid down that the Court was to exkrcise al1 its.powers in 
plenuy session. 

M. GUERRERO, Vice-~resident, observed that the dif- 
ference between hl. Urrutia's proposa1 ,and the existing 
Article qg was that the latter applied solely to  the com- 
missioning of some authority to take evidence which 
could not be taken by the Court, whereas M. Urrutia's 
text covered commissions rogatoires in generaI. As the 
Court at  the moment was considering the articles relat- 
ing exclusively to  the hearing of witnesses, the proposed 
article should cover only " commissions rogatoires " given 
for that purpose (the taking of evidence on commission). 

After M. Guerrero, Vice-President, had-spoken on the 
meaning of the expression " commission rogatoire ", the 
PRESIDENT pointed out that, so far as the Court was con- 
cerned, the only case where it would be necessary to have 
recourse to  the-system of commissions rogatoires was when 
witnesçes had to be heard in a State which was not a party 
to the suit before the Court. That was a case which had 
so far never arisen. 

M. SCH~CKING proposed the retention of the existing 
text, having regard more especiaIIy to the different ways 
in which it  seemed that the term " commission rogatoire " 
could be ' irsed. 

hl. ANZILOTTI thought that the term had a generalIy 
accepted mcaning: it signified acts of mutual judicial 
assistance between the courts of different countries. That 
was the sense in which it  was used in the Hague Con- 
vention concerning civil procedure, to which a large num- 
ber of States had adhered. Perhaps, however, it would 
be better not to use the expression in the actual text of 

1 See " Statut ei Règlement de la Cour pevmanenie de Justice in lay -  
nationale. Elémenfs  d'interpr+ation ", p. 370. 

a See p. 212. 

the RuIes, since there seemed to be a possibility that it 
would be interpreted in different ways. 

Since the existing Article 49 was now regarded by most 
members of the Court as clear without any reference there- 
in to  commissions rogatoires, would it  not suffice to insert 
a reference to Article 44 of the Statute ? The text would 
then run: 

- 

" The Court, or the President should the Court not 
be sitting, shall, a t  the request of one of the parties 
or on its own initiative, take the necessary stepç for the 
examination of witnesses out of Court, in accordance 
zelith Article +q of the Statute." 

M. URRUTIA, in view of the uncertainty still prevailing as 
to  the meaning of the expression " commission rogatoire ", 
çaid that he was ready to withdraw his proposal and accept 
the text proposed by M. Anzilotti. 

M. NEGWLESCO observed that Article 49 contained the 
words: " the Court, or the President should the Court not 
be sitting ". I t  was doubtful whether the President could 
take a step of this kind; seeing that it involved a delegation 
of the Court's powers. 

He added that the text of ArticIe 49 was much narrower 
than that of Article 44 of the Statute. A provision in more 
general terms covering al1 possibilities should be drafted; 
it might run as follows: 

" The Court may decide, after hearing the parties, 
that evidence may be taken out of Court. " 

The PREÇIDBNT proposed as a basis for discussion the 
following draft, which was intended to extend and make 
clearer the existing text of Article 49: 

" The Court, or the President if the Court is not 
sitting, shall, at  the request of one of the parties or 
on its own initiative, take the necessary measures, 
in accordance with Article 44 of the Statute, either to 
procure evidence on the spot or for the examination of 
witnesses on the spot." 

M. SCHÜCKING pointed out that the expression " evi- 
dence " covered that of witnesses. 

The PRESIDENT adrnitted that it did. Moreover, would 
a provision of this kind be in its right place in the chapter 
concerning oral proceedings 7 If a party applied to the 
Court to have witnesses examined who were elsewhere than 
a t  The Hague, it was probable that the application would be 
made to the Court during the written proceedings, and that 
the interested party would not wait to make its request until 
the oral proceedings. 

M. ANZILOTTI thought that they were not concerned 
with documentary evidence, but with the -evidence of 
witnesses. In some countries, the law governing oral evidence 
was such that i t  could not be taken by the Government 
direct. If the Court wished to have witnesçes examined in 
one of these countries, i t  would have to  arrange for their 
evidence to be .taken on commission, and this wauld be 
undertaken by the judicial authority if it were set in motion 
in the manner prescribed by law. That was a question of 
national law which might differ from country to country. 

The PRESIDENT proposed a new draft : 

" The Court, or the President if it is not sitting, shall 
take the necessary steps, in accordance with Article 44 
of the Statute, for the examination of witnesses or to  
take other evidence out of Court." 

Jonkheer VAN EYSINGA thought that it should be left 
to  the Drafting Cornmittee to go into the question whether 
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Article 49 of the RuIes should contain an express reference 
t o  Article 44 of the Statute. Except in the case of a reserva- 
tion, as in Article 48 of the Rules, this course did not seem 
consistent with the general system adopted in the Rules. 
hforeover, it was certainly preferable not expressly to refer 
to commissions rogatoires and to use an expression with as 
much Aexibility as possible. 

Jonkheer van Eysinga observed, in the last place, that 
ArticIe 49, as at present drafted, covered two different sets 
of circumstances. One of the parties might inform the Court 
that it desired some person to be called as a witness and that, 
as that person could not be examined a t  The Hague, it 
suggested that his evidence shouId be taken on commission. 
That was the first possibility. Article 50 of the Statute, 
however, said that  the Court could ex o@cio announce that it 
intended to cal1 a certain witness without that witness 
having been named by a party; this possibility was aIso 
contemplated in Article 48 of the Rules. The Court might 
therefore prefer to retain the words: " at the request of one 
of the parties or on its own initiative ", which the President 
had deleted in the last draft of his text. Article 49 would 
then cover both possible cases. 

$1. FROX~AGEOT was afraid that the text as at present 
drafted: " The Court, or the President should the Court 
not be sitting, shall . . . trike . . . on its own initiat- 
ive . . .", scemed to give the President an important power 
which probably belonged to the Court alone-i.e., power to  
order the examination of a witness. 

M. AXZILOTTI thought it was simply a question of n~aking 
arrangements in regard to witnesses whom thc Court was 
obliged to hear, or whom it had already decided to hear. 

M. FROMAGEOT agreed that a party might, in the. course 
of the written proceedings, ask to have the evidence of its 
witnesses situated at a distance taken on comtnission, and 
thnt, if the Court was not sitting, the President might, in 
its absence, make the necessary arrangements for the 
exaniination of the witnesses and, when thecourt assembled, 
their statements would be communicated to the judges. In  
such a case, the action of the President would be quite 
~bm~rehensible.  But if the request for the examination of 
witnesses was made during the oral proceedings, it would, 
of course, be the Court and not the President which would 
decide upon it. 

The PRESIDENT pointed out that Article 49 referred 
only ta cases where the parties asked for witnesses to  bc 
examined; cases where the initiative was taken by the Court 
were cavered by Article 48. 

M. GUERRERO, Vice-President, would prefer to retain 
the existing text of Article 49, addinp, an express provision 
to the effect iha t ,  if need be, the evidence of witnesses might 
be taken by a delegation of the Court, with the consent of the 
Government of the territory concerned. Perhaps, however, 
this possibility was already covered by Article 49. That was 
a question of interpretation. 

M. FROUAGEOT doubted if it was possible, without amend- 
ing the existing Article 49, to construe it as enabling the 
Court to ernpower some of its members to  take evidence away 
from the seat of the Court. 

AI. GUERRERO, Vice-President, said that that was his 
personal interpretation and did not commit the Court. 
If the Court' kept the existing text of Article 49, that did 
not necessarily mean that it accepted this interpretation. 

The PRESIDENT, alluding to M. Fromageot's remarks 
concerning the President's powers, said that, to his mind, 
Article 49 referred simply to the administrative arrange- 

ments with regard to the examination of witnesses whom one 
of the parties wished to be heard. In order to çave the 
Court's time, the President rnight, for instance, think it 
better that certain witnesses should be examined out of 
Court, That did not cover making orders. ArticIe 44 of the 
Statute gave the President no powers in this respect. The 
President's power to act when the Court was not sitting was 
derived only from Article 49 of the Rules. Was it sound to 
give the President this power ? 

31. URRUTIA drew attention to a case where one of the 
parties asked the Court to examine witnesses who were not 
on the spot, and where the request was made between the 
end of the written proceedings and the opening of the oral 
proceedings. In such a.case, if the Court was not sitting, the 
President should be able to make arrangements so that the 
evidence should be available at the oral proceedings. There 
were the~efore cases in which the President might, if the 
Court was not sitting, make arrangements of this kind. 

The PRESIDENT agreed that there were, but only in order 
to comply with a request made by a party. 

Moreover, it had been recalled that in 1922 the Court had 
drafted the existing Article 49 to cover the taking of evidence 
on commission (colszmissions rogatoires) ; the article . must 
therefore be regarded as so doing. That being so, what was 
the President's position ? If the Court was not sitting, 
could he on his own initiative take the necessary steps to 
get evidence taken on commission ? 

~onkhéer  VAN EYSINGA thought that Articles 48 and 49 
were mutually complementary, and that one could not well 
be considered without the other. 

M. PROMAGEOT askéd whether Article 49 should not be 
construed as pfesuming that the request for the examination 
of the witnesses had already been presented; in that case, 
the President would not be taking the initiative of having 
the witnesses examined but simply arranging for their 
evidence to  be taken on commission, after i t  had already 
been decided that Jhey should be examined. 

In 1922 the following had been proposed l: 

i" Instead of calling witnesses to be examined before 
the Court itself, a party may request the Court t o  cause 
the. evidence of witnesses to  be taken on commission. 
Such a request may also be made during the written - 
proceedings. 

" The Court, or, if the Court is not sitting, the Presi- 
dent, shali decide whether the request shall be complied 
with. - 

" Before any decision is taken, the other party shall 
have the right to submit observations." 

The PRESIDENT thought that the discussion had reached 
a stage at which the question aroçe whether it would not 
be better to retain the existing text of Article 49, or at all 
events to  take that text as a basis for discussion. He ques- 
tioned, in the first place, whether it was desirable t o  deiete 
the words: " a t  the request of one of the parties-or on its 
own initiative ". 

M. FROMAGEOT pointed out that, if one of the parties 
wished a witness situated at a distance to be examined but 
did not suggest any means of having hirn examined, it was 
impossible to  act otherwise than to have his evidence taken 
on commission. What became of the President's initiative 
in that case ? 

M. ANZILOTTI thought i t  possible that the President or 
the Court might consider it difficult to cal1 a witness named 
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by a party without a danger.of losing much time or incurring 
heavy expense. The President or the Court might in that 
case take the initiative of cornmissioning some authority to 
take his evidence. Or the Court itself might take the initia- 
tive of asking a party to  call a witness; if the party pointed 
out that the witness resided too far off, the Court might 
have his evidence taken on commission. 

M. GUERRERO, Vice-President, thought that it might aIso 
be necessary for the President to  take the initiative in some 
circumstances. 

M. NEGULESCO thought that the words " the necessary 
steps " in Article 49 referred to administrative steps. Before 
the President took such.steps, a decision must have been 
taken. That decision was for the Court to  take, and after- 
wards the President took the necessary steps to  carry it  out. 

Baron ROLIN-JAEQUEMYNS drew attention to  the right Ôf 
parties-provided for in Article 47 of the Rules-to an- 
nounce the namcs of witnesses before the opening of the 
oral proceedings. Supposing that the oral proceedings had 
not yet begun and that in the course of the written pro- 
ceedings a party had indicated witnesses whom it wished 
to call: if the Court was not yet assernbled, the President 
could take the necessary steps; he had no need to obtain 
the approval of the Court for the purpose. 

The PRESIDENT gathered that the majority of members 
of the Court were in favour of the retention of the existing 
text of Article 49. AccordingIy, he would take that text 
as the basis for the successive votes to  be recorded by the 
Court. 

He asked whether any members of the Court desired to 
delete the words: " or the President should the Court not 
be sitting . . .". 

(No objection was made to the retention of these words.) 
He next took the opinion of the Court regarding the 

deletion of the words : " a t  the request of one of the parties 
or on its own .initiative . . .". 

By eight votes to one, with one abstention, the Court 
decided to retain these words. 

The PRESIDENT continued to read Article 49: 

". . . the necessary steps for the examhation of 
witnesses out of Court." 

M. SCH~CKING wished to extend the scope of the article 
by saying: " or to obtain other evidence out of Court ": 

The PRESIDENT, personaliy, was opposed to M. Schücking's 
proposal. 

M. ANZILOTTI considered that the proposed phrase might 
be a natural corolIary of the existing text, but the provision 
should not be placed among articles concerning witnesses. 
He therefore asked that the point should be reserved. 

The PRESIDENT took the opinion of the Court on the 
addition of the words: " or to obtain other evidence ". 

By eight votes to  two, the Court decided in favour of 
this addition. 

The PRESIDENT said th&, as a resuIt of the successive 
votes recorded, Article 49 was adopted in the following 
form : 

" The Court, or the President should the Court not 
be sitting, shall, a t  the request of one of the parties or 
on its own initiative, take the necessary steps for the 
examination of witnesses or to obtain other evidence 
out of Court." 

M.. NEGULESCO observed that this text referred only to 
requests emanating from one of the parties and made under 

Article 47-Le., requests made before the end of the written 
proceedings. 

Baron ROLIN-JAEQUEMYNS pointed out that the request 
might be made before the beginning of the oral proceedings 
or even aftenvards, if it was presented with the consent of 
both parties or if the Court accepted the evidence. 

M. FROMAGEOT thought that, in the article under discus- 
sion, the word " request " implied that the evidence was of 
a kind which merely called for administrative arrangements 
that would have to be taken by the Court. The Court had 
now laid down a principle: before the opening of the oral 
proceedings, each party must indicate the names of witnesses 
whom it  desired to  be heard. I t  had been recognised that 
this evidence could be produced as of right. 

In the course of the oral proceedings, a request for 
permission to  produce evidence was not to be granted 
as of right if made without the consent of the other side. 
If that consent was not forthcoming, the point was decided 
by the Court after hearing the parties. 

The necessary arrangements for the taking of the evi- 
dence rnight be made either at the request of the party 
concerned or on the initiative of the Court or of the President : 
that was the import of Article 49. 

The PRESIDENT took a vote on Article 49 as a whole. 

This article was unanimously adopted. 
The PRESIDENT recalled that doubts had been expressed 

as to the power of the Court to  delegate the examination 
of witnesses to  one or more of its members. 

Personally, he regarded the examination of witnesses 
as in the nature of an enquiry which could be entrusted 
to members of the Court under Article 50 of the Statute. 

M. FROMAGEOT, even if such an assimilation were jus- 
tified-n which point he was douhtful-thought that the 
examination of witnesses was perhaps a more delicate 
rnatter than an enquiry. 

The PRESIDENT did not dispute that, but thought that 
the Court derived its right either from Article 50 or from 
Article 30 of the Statute. 

M. GUERRERO, Vice-President, took the same view. If 
the Court could, under Article 50 of the Statute, appoint a 
commission cornposed of persons unconnected with it, why 
should it not appoint some of its own members ? 

M. FROMAGEOT pointed out that Article 50 of the Statute 
referred only to enquiries or expert reports, and not to the 
hearing of witnesses. 

If i t  was desired to interpret it more widely, he would 
not object, because it  was logical that the Court should 
place reliance in its members before anyone else. 

M. GUERRERO, Vice-President, foresaw a difficulty in 
the case of witnesses called t o  give evidence a t  The-Hague 
before the Court when in session. That difficulty would 
not arise in the case of witnesses to  be examined in some 
other country. 

M. URRUTIA thought that provision shouId not be made 
for witnesses to  be examined out of Court by members 
of the Court. Recourse would always have to  be had to the 
State in whose territory the witnesses happened to be in 
order that they might be examined in accordance with the 
laws of that State. Accordingly, he saw no great advantage 
in providing that witnesses might be examined by judges 
empowered to do so. I t  would be better to stick to  the 
t e m s  of Article 51, which provided that witnesses would 
be examined by the agents or counsel of parties or interested 
Governments under the control of the President, the latter, 
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and after him the judges, being able to  put questions to 
t hem. 

The PRESIDENT asked the Court to vote on the Co-ordi- 
nation Commission's proposa1 : ' 

"The Court may instruct one or more of its mem- 
bers to  examine witnesses whom it has decided t o  
hear or to carry out an inspection on the spot." 

M. FROMAGEOT asked that the text should be divided 
for purposes of voting; the first vote to be on the por- 
tion ending : " . . . witnesses whom it has decided to hear ". 

M. GUERRERO, Vice-President, said that he would vote 
against the text if witnesses present before the Court 
were meant, but in favour of it if it was a question of 
taking their evidence elsewhere. 

The PRESIDENT took a vote on the first part of the 
text : 

"The Court may instruct one or more of its mem- 
bers to examine witnesses whom it  has decided to 
hear . . ." 

By serren votes to three, the Court decided against the 
adoption of this text. 
M. FRO~IAGEOT suggested that, in order to take account 

of the distinction made by the Vice-President, the Court 
might vote on the question whether the decision also 
applied as regards the examination of witnesses elsewhere 
than a t  the seat of the Court. 

M. GUERRERO, Vice-President, thought that, in that 
case, the words " with the consent of the interested Govern- 
ments " should be added. 

Jonkheer VAN EYSINGA would prefer that the Court 
should content itself with Article 49, which, in its present 
fonn, left al1 the necessary latitude. 

M. ANZ~LOTTI said that, whilst recognising the practical 
advantages of the proposed systern, he would be obliged 
to vote against it. For no Government could give the 
Couri power t o  exercise judicial powers in its territory; 
i t  would be contrary to law; only the judicial authorities 
of the country could do so. 

M. GUERRERO, Vice-President, pointed out that a Govern- 
ment might wish that witnesses announced by it  shoiild be 
exarnined by judges independent of its administration of 
justice. The provision proposed by hirn would not be 
binding on Governments, which would remain free to  give 
or withhold their sanction. 

M. SCH~CKING,  though he approved the idea, nevertheless 
shared the hesitation felt on constitutional grounds by 
M. Anzilotti. 

M. NEGULESCO thought that; in spite of certain objections 
the existence of which he recognised, the Court might 
adopt the Vice-President's proposal. The same rule would 
apply as regards inspections carried out on the spot. 

The PRESIDEKT took a vote on the following question: 

" Does the Court decide to adopt in its Rules the 
principle that the Court may, with the consent of 
the Government of the territorial State, instruct one 
or more of its members to examine witnesses else- 
where than a t  the seat of the Court ? " 

The votes being equally divided for and against the 
motion, the PRESIDENT said that, as a principle, when 
-the Court was considering amendments to be made in 

the Rules, no amendment should be made without a majo- 
rity. Accordingly, notwithstanding his persona1 vote, he 
announced that he would give his casting vote against 
the motion. 

I t  was therefore recorded that ,the Court has given a 
negative answer to the question put by the President. 

The PRESIDENT recalled that M. Fromageot had asked 
,for a special vote on the second part of the text of Arti- 
cle 49 as proposed by the Co-ordination Conimission (inspec- 
tion on the spot). 

M. FROMAGEOT said that he had asked for separate 
votes to be taken because, unlike the examination of 
witnesses, an inspection on the spot was a thing which 
the Court did not appear to  be authorised by the Statute 
to undertake itself. l In that case, therefore, the Court 
should be able to  delegate one or more of its members 
for this duty. 

M. S C H ~ C K I N G  also took the samc view. The object of an 
inspection on the spot was to ascertain a Iocal or geographical 
situation and involved rto exercise of authority. He pointed 
out, however, that the provision in regard to this matter 
would he out of place amongst clauses relating to wit- 
nesses. 

X i .  FROMAGEOT replied that the question of the position 
of Article 49 remained reserved. 

M. NEGULESCO said that though, in very rare cases, 
one could imagine an inspection on the spot being carried out 
without hearing witnesses, in most cases an inspection on 
thc spot was of no value unIess steps were taken on the spot 
to hear witnesses who might, however, be rather informants, 
and would not need to be sworn. 

Baron ROLIN-JAEQUEMYNS observed that a witness was 
someone who had to take an oath and whose duty was to  
answer questions put to him. An enquiry, however, was a 
different thing from an examination of witnesses, so that, 
in so far as an enquiry was concerned, it would be possible 
for the Court to  delegate its powers to certain judges. 

The PRESIDENT asked the Court whether it  decided to 
adopt in the Rules-the question of the position of the pro- 
vision being reserved-the principle that i t  might instruct 
one or more of its members to c a r y  out an inspection on 
the spot. 

After an exchange of vie& as to the difference between 
the conception of an enquiry and an inspection onthe  spot, 
M. FROMAGEOT said that, in the event of the resuIt of the 
vote being against the adoption of the proposed provision, 
the fact that the provision was not included in the Rules 
must not be construed'aç precluding the Court from having 
an inspection on the spot carried out by one or more of its 
members. He therefore asked the President to. put the 
question as follows: " 1s it necessary to  insert . . . ? " 

M. GUERRERO, Vice-President, said that he would vote 
in favour of anj7 addition to  the Rules, because he thought 
it desirable to  give the parties the maximum of useful 
information. He was anxious that, if the Court had occasion 
at a plenary sitting to deaI with a question of an inspection. 
on the spot, it should be able to point to a provision in the 
Rules known to thc parties concerned. 

 hé PRESIDENT took a vote on the question in the follow- 
ing form : 

" Does the Court think it desirable to embody in 

Cf. Statute, Article 2 8 ;  cf. also C 17-1, Vol. II, p. 493; Vol. V, 
pp. 2212 el spq. 



the Rules the principle that the, Court may instruct 
one or more of its members to carry out an inspectipn 
on the spot ? " 

By six votes to  four, the Court answered the question in 
the negative. 

See under Article 57, p. 219, for discussion of Article 49 
(Article 56 of Rules of 11.111.36) in connection with 
Article 53 (Aiticle 57 of Rules of 11.111.36). 

First and Second Readilags and.Fina2 Adoption. 

The article was adopted in first reading on 8.rv.35 with 
the number 56 and with the foliowing text : 

" The Court, or the President should the Court not 
be sitting, shall, at  the request of one of the parties or 
on its own initiative, take the necessary steps for the 
examination of witnesses or experts otherwise than 
before the Court itself." 

I t  was read a second time on 24.11.36 and finaIIy adopfed 
(11.111.36) unchanged. 

ARTICLE 57 ( A h A e  53, old Rztles, with New Paragraph r) .  

13;11.35.* 
Discussed as Article 53. 

The PRESIDENT referred to  the relevant passage in the 
Co-ordination Commission's report : 1 

" The Second Cornmittee has proposed the deletion 
of this article on the ground that it is superfluous. The 
Co-ordination Commission takes the same view. 

" In this connection, the Co-ordination Commission 
considers that it would have been desirabIe that the 
Statute of the Court should have contained a clause 
sirnilar to Article 76 of the first Hague Convention of 
1go7, whereby the signatories of that Convention gave 
a general undertaking to give every assistance to an 
arbitral tribunal in the case of steps being taken to 
procure evidence on the spot, etc. The Commission, 
however, realises that a statutory provision of that 
kind cannot be introduced as a Rule of Court." 

M. ANZILOTTI waç not sure if it would be wise to adopt 
the Co-ordination Commission's proposa1 to delete the 
artide. The taking of the initiative by the Court itseIf in 
liaving an enquiry carried out or expert report made was 
something which was not recognised in the laws of procedure 
of al1 countries; accordingly, it was not perhaps a bad thing 
to inform parties that, in this case, the report of the invest- 
igators or experts would be communicated to  thcm and that 
they might discuss it .  

After an exchange of views as to  whcther Article 53 
overlapped one of the clauses of Article 42 of the Rules, 
the PRESIDENT took a vote on the following question: 

" Does the Court decide to retain Article 53 ? " 
The Court unanimously answered the question in the 

affirmative. 
The PRESIDENT declared that Article 53 was retained. 
He also recalled that the r e ~ o r t  of the Co-ordination. 

Commission on Article 53 referred to a suggestion made by 
a member of the Court, M. Fromageot, the terms of which . - 
were as follows: 

" If the Court considers it necessary t o  apply Article 
50 of the Statute and to have an enquiry carried out or 
an expert report made out of Court, a judgment shall 
bc delivered to that effect setting out the purpose of 
the enquiry or expert report. 

" Failing an agreement between the parties regarding 
the number and appointment of the perçons holding 
the enquiry or of the experts, the Court shall +roprio. 

D z,  A. 3 ,  pp. 243-248 
l Ibià., p. 874. 

motu appoint three, who will give their opinion by a 
rnajority vote." 

The Co-ordination Commission's report continued as 
foIIows : 

" The Commission, however, does not feel able to  
recommend the adoption of these clauses. In the  
first place, it observes that the Court will provide for 
the carrying out of an enquiry or the preparation of 
an expert report desired by it, not by means of a 
judgment, but by means of an order. In the second 
place, the Commission considcrs that the first of the two 
paragrayhs proposed to a large extent overlaps the 
provisions of Article 33 as drafted by the Commission. 
Thirdly, it holds that the organisation of commissions 
of enquiry suggested in the second paragraph of the 
proposa1 seems needlessly to tie the hands of the Court, 
which might wish either to  appoint a single. commis- 
sioner or-as was the case in the Chorzdw suit-to attach 
to the commission of enquiry assessors appoirited by the 
parties." 

The PRESIDENT thought it would be desirable to consider 
this proposa1 and to decide on principle whether it would be 
a good thing to include in the Rules an article concerning the 
organisation of an enquiry. 

M. FROMAGEOT considered that the principle underlying 
his proposa1 was laid down in Article 50 of the Statute, the 
method of application of which his proposa1 was intended to 
define. He would have thought that it would be a good thing 
to do this; but he could also understand the view that it 
would be better to  rest content with the general provision in 
the Statute. 

Jonkheer VAN EYSINGA, Iike the Co-ordination Commis- 
sion, thought that the text proposed by M. Fromageot might 
overlap Article 33 of the Rules.' I t  was true that that 
article had been considerably amended 2 by the Court in 
May 1934. 

M. FROMAGEOT recalled that ArticIe 33 had been drafted 
with a view to an unofficial getting into touch with the 
parties in order to arrange the details of the procedure. 
Article 50 of the Statute, which stated explicitIy: ". . . the 
Court rnay . . . entrust any individual . . . with the task 
of carrying out an enquiry or giving an expert report ", had 
nothing in cornmon with Article 33. 

The PRESIDENT said that, in the form proposed by the 

l See text adopted 1.vr.34, pp. 117-118. 
2 For the tert submitted by the Co-ordination Commission. see 

p. I I I ,  meeting of zg.v.34. 
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Co-ordination Commission, Article 33 did perhaps give the 
President the right to makc an order in regard to an enquiry, 
but, according to the text adopted by the Court, the article 
no longer did so. For that reason, it would be a good thing 
to consider hl. Fromageot's pr~posal.  

M. S C H ~ C K I N G  did not agree with Jonkheer van Eysinga. 
Article 33 did not yrovide that in matters of evidence the 
Court must allvays make orders; accordingly, it &vas irnpor- 
tant expressly to Say that evidence in the shape of an expert 
report called for by the Court must always form the subject 
of an order. 

hl. FROMAGEOT, in reply to  a qucstion by Baron Rolin- 
Jaequemyns, said that his proposa1 would form the first 
paragraph of ArticIe 53, the evisting text forming the second 
paragraph. 

The PRESIDENT was prepared to ré-submit M. Fromageot's 
proposa1 in his own name. He was satisfied that it did not 
overlap Article 33. The latter, in the form adopted by the 
Court, doubtless envisaged the summons of the .parties1 
agents by the President and a discussion in the course of 
which the latter would obtain a11 the information desired. 
This discussion would, however, take place at the outset 
of a case. I t  was very unlikely that the need for an enquiry 
would clearly appear a t  so early a stage. 

Jonkheer VAN EYSINGA observed that Article 33 +vas 
included in the part of the Rules headed " General Pro- 
visions "; it applied to the oraI proceedings and written 
proceedings alike. Accordingly, he maintained his stand- 
point. 

The PRESIDENT said that M. Fromageot's original pro- 
posa1 had been rnodified by its author as follows: 

" If the Court considers it necessary to apply Arti- 
cle 50 of the Statute and to arrange for an enquiry or 
for an expert report out of Court, an order shall be 
made to this effect, in which shall be stated the purpose 
of the enquiry or expert report and which, in the 
absence of an agreement between the parties as to the 
number and appointment of the perçons holding the 
enquiry or of the experts, will decide these points." 

He said that this draft, which did not preclude the inclu- 
sion of other conditions in the order, was not inconsistent 
with the course adopted by the Court in the case concerning 
German interests in Polish Upper SiIesia. 

RI. ANZILOTTI observed that, according to M. Fromageot's 
draft, if the parties were in agreement, the Court must con- 
form to their proposais. This was probably what wouId be 
done in practice; nevertheless, the Court must retain a free 
hand even when there was an agreement. Accordingly, 
instead of the words: " failing an agreement between the 
parties ", i t  would be better to Say: " after hearing the 
parties ". 

M. NEGULESCO agreed in principle with M. ~romag-eot's 
proposal. Article 50 of the Statute, however, appeared 
specially to have in view steps taken by the Court on its 
own initiative, and M. Fromageot's text said: " If the Court 
considers it  necessary to apply Article 50 of the Statute . . ."; 
i t  was therefore limited t o  steps taken by the Court ex ogicio. 
If the Court decided to sanction an expert report asked for 
by one of the parties, M. Fromageot's text would seem not 
to  apply. ~ont ra r i ly  to  what had been agreed a few days 
before, if a claimant asked for an expert report before the 
oraI proceedings, in the event of disagreement between the 
parties, the Court must decide; the report could not be 
asked for as of right. 

M. ANZILOTTI -thought that there was no room for any 
doubt: any party had the right itself to  have an expert 
report made; but in that case it  appointed its experts itself, 
and it would not be a case of an expert report ordered by 
the Court. 

M. GUERRERO, Vice-President, also thought that, if a 
party, before the oral proceedings, asked to be allowed to 
produce an expert report, that would be an ex partg report. 
If, however, it asked the Court itself to have an expert 
report made, in that case the report would be one made 
after hearing argument by the parties, although not on the 
initiative of the Court. I t  was this second possibility for 
which provision .should be made, and it  did not appear t o  
be covered by M.. Fromageot's text. Article 50 of the 
Statute, which was cited in that text, related only to  deci- 
sions taken by the Court proprio motu. . 

M. ANZILOTTI observed that both cases were covered by 
Article 50;  but that in the latter, the Court, instead of acting 
on its own initiative, was doing so at the request of a party. 
In  either case, it was the Court which ordered and airanged 
for the expert report. 

M. GUERRERO, Vice-President, considered that the pro- 
cedure in the two cases should be different. In the first, 
the Court was free to choose its experts, since the enquiry 
was held upon its initiative. Tn the second, the Court's 
rights in this respect were not so definite. In any case, it 
would be better to  deIete the reference to  Article 50 of the 
Statute in the proposed text. 

M. FRO~~AGEOT considered that Article 50 of the Statute 
covered every case and saw no reason for the deletion of the 
reference to  it  in the text which he had proposed. 

M. SCH~CKING thought that ArticIe $0 of the Statute 
applied only to  cases where an enquiry or expert report was 
ordered by the Court, proprio motu, and for that reason he 
wished the reference to Article 50 in M. Fromageot's text 
t o  be retained. 

The PRESIDENT recognised that, under Article 50 of the 
Statute, the Court was fully empowered to order an enquiry 
or expert report proprio mot%. But if a party drew the 
Court's attention to the desirability of ordering an expert 
report and if the Court complied with the suggestion, the 
Court would no doubt likewise take action in virtue of the 
powers conferred upon it  by Article 50. 

M. NEGULESCO thought that an expert report ceased to 
be a report ordered firoprio motu when one of the parties 
asked the Court to obtain it and when the other party took 
exception to this request. In  that case, the latter became 
a contentious issue, and the Court would be obliged to give 
a decision. 

M. AKZILOTTI recalled that Article 50 of the Statute gave 
the Court full powers a t  any time to entrust an enquiry or , 
expert report to  any person, etc., that it might select. A 
party therefore could ask the Court to  make use of these 
powers. i f  the other party objected, the decision would rest 
with the Court. That was a matter entirely different from 
the question of evidence produced by the party itself. 

M. GUERRERO, Vice-President, thought that, since the 
Statute gave the Court power proprio motu to order an 
expert report or enqiiry, it was inconceivable that it shoiild 
not also allow a party to ask the Court to order an enquiry 
or expert report. The fundamental principle was that a 
part y waç entitled to produce any evidence, the appraise- 
ment of the value of evidence produced resting with the 
Court. The effect of M. Fromageot's text might, however, 
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be to suppress the right to adduce evidence in the shape 
of an expcrt report. If the request were made before the 
elapse of the prescribed time-limit, the Court could not do 
otherwise than order the expert report desired. 

M. Guerrero accepted M. Fromageot's text within the 
t e m s  of Article 50, but he also wished to provide for a case 
where a party asked for an expert report within the time- 
limit fixed by the Rules. He observed that, if an expert 
report constituted the only evidence which a party could 
adduce, it would ask the Court to order this report to be 
made. The Court, whatever form of report i t  calIed for, 
could not refuse a party the right to adduce evidence of 
this kind. 

M. ANZILOT-TI pointed out that a party could itself pro- 
duce its own expert report; this would constitute ex parie 
evidence and would corne under Article 47 of the Rules. 
Rut if the party applied to  the Court and asked for an 
expert enquiry on a given point, it would no longer be a 
question of ex 9avte evidence but of the excrcise by the 
.Court of powers appertaining to it. 

I t  was of no great consequence whether these powers 
were derived from Article 50 or from a general principle 
of procedurc not stated in the Statute. In any case, the 
Court had powcr to order an expcrt report. That was a 
power which it might or might not exercise at its discretion. 
That was thc point which hiI. Fromageot'ç proposa1 was 
designed to makc clear . 

AI. FROMAGÈOT also agreed that it was impossible to 
refuse to allow a party to produce whatever evidence it  
might wish, and Article 49 of the RuIes was definite on this 
point: " The Court, or the President should the Court not 
be. sitting, shall, at  the request of one of thc parties or on 
its own initiative, take the necessary steps . . ." 

Baron ROLIN-JAEQUELIYNS recallcd that M. Frornageot's 
proposal dealt with the question how the Court should 
procced once it had been decided on principle to have an 
expert report. hl. Fromageot had rcferred to Article 50 
of the Statute because that article was the sourcc of the 
Court's powers in this connection. In Baron Rol?n-Jaeque- 
rnyns' view, the question in what circumstances Article 50 
was operativc was beside the point. 

M. GUERREBO, Vice-President, said that, if hl.  Fromageot's 
proposal wcre concerned solcly with the Court's right to 
order enquiries, he could accept it. If, on the other hand, 
the proposa1 covered both the power proprio motzt to  order 
an enquiry and the power to decide as to a party's right to 
ask for one, he could not accept it. 

M. NEGULESCO asked that the words " to  apply Article 50 
of the Statute " should be deleted from M. Fromageot's 
t ext . 

The PRESIDEKT took the opinion of the Court on this 
amendmen t . 

By five votes to four with one abstention, tlie Court 
* 

decided that the words " to apply Article 50 of the Statute " 
should be maintained. 

The PRESIDENT asked the opinion of .the Court on 
hl. Fromageot's proposa1 that his text should be inscrted . 

as the first paragraph of Article 53. 
Jonklieer VAN EYSIXGA asked that M. Fromageot's pro- 

posa1 should be divided for the purpose of voting, as it' 
'comprised two quite distinct portions. He also desired 
the words " out of Court " to be deleted, as they did not 
appear in Article 50 of the Statute. 

By cight votes, with two abstentions, the words " out of 
Court " wêre deleted. 

The PRESIDENT took a vote on the first part of M. 
Fromageot's text : 

" If the Court considers it necessary to apply Arti- 
cle 50 of the Statute and to arrange for an enquiry 
or an expert report, an order shall he made to this 
effect, in which shall be stated the purpose of the 
enquiry or expert report. . . ." 

This portion of. the text was adopted by eight votes 
to one, with one abstention. 

The PRESIDENT opened the discussion on the second 
part of M. Fromageot's proposal. 

Baron ROLIN-JAEQUEMYNS waç afraid that the text 
restricted the powers of the Court too much by saying 
that, failing an agreement between the parties regarding 
the nurnber and appointment of the persons holding the 
enquiry or of the experts, the Court will settle these points. 
The Court niust be left an entirely free hand. 

hl .  ANZILOTTI proposed that the words " fading an 
agreement between the parties " should be replaced b ~ :  
" after hearing the parties ". 

The PRESIDENT took the opinion of the Court on the 
second part of M. Fromageot's text, with the amendment 
suggested by M. Anzilotti: - 

" . . . and which, after the views of the parties 
have been heard regarding the number and appoint- 
ment of the persons holding the enquiry or of the 
experts, sha11 decide these points." 

This sccond portion of the text was unanimously adopted. 

The PRESIDENT said that no doubt the Court would 
leave the Drafting Cornmittee to consider whether the 
text of the paragraph just adopted was in harmony with 
tlie text of the second paragraph of Article 53 adopted 
at thc beginning of the sitting.' 

LI. FROMAGEOT, in this connection, suggested the fol- 
lowing wording: " .  . . and which, after the views of the 
parties have been heard, shall dccide the number and 
method of appointment of the persons holding the enquiry 
or of the experts:'. 

14.11.35. 
See under Article 49, pp. 186-187, for discussion of Ar- 

ticle 53 (Article 57 of Rules of 11.111.36) in connection with 
Article 47 (Article 49 of Rules of 11.111.36). 

16.11.35. 

See under ArticIe 49, p. 188, for discussion of Article 53 
(Article 57 of Rules of 11.111.36) in connection with Article 47 
(Article 49 of Rules of 11.111.36). 

The article was adopted on 8.1v.35 as number 57 and 
with the following text : 

" r .  If the Court considers it necessary to apply 
Article 50 of the Statute of the Court and to arrange 
for an enquiry or an expert report, an order to this 
effect shall be made, after duly hearing the parties, 
stating thc piirpose of the enquiry or expert report 
and setting out the number and .appointment of the 
persons holding the enquiry or of the experts. 

" 2. Any report or record of an enquiry and-any 
expert report shaIl be immcdiately communicated to 
the parties." 



z4.11.36.* 
Second Reading. 

Paragra$h I .  

M. ,NEGULESCO observed that the first paragraph of this 
article concerned the ordering of an expert enquiry or 
report by the Court. The preceding provisions, however- 
e.g., Article 49-dealt with experts called by the parties who 
were in fact " expert witnesses ". 

Accordingly, in Article 53, where the solernn declaration - 
to be made by experts was provided for, it seemed desirable 
to  distinguish between experts proper and expert witnesscs. 

Since Article 57 concerned experts appointed by the Court 
proprio mr~ ,  would it not be well, following the example 

- of various national legislations, to provide for the taking 
of a solemn declaration by these experts ? 

The third paragraph of Article 53 might be drafted as 
foIlows : 

" Each expert shall make the following solemn declar- 
ation before giving his evidence in Court or handing in 
his report : 

" ' 1 solemnly declare upon my honour and con- 
science that the opinion expressed by me will be in 
accordancc with my sincere belief.' " 

This woiild cover al1 cases, whether of expert witnesses, 
or of experts appointed by the Court who might not perhaps 
give oral evidence but would simply hand in their report to 
the Court. 

The PRESIDENT said that this proposa1 would involve an 
addition to Article 53, which had already been examined. 
Probably, however, the Court would not oppose this pro- 
posai, which would have the effect of making good a possible 
omission. Article 57, however, sead as follows: ". . . an 
order to this effect shall be made, after duly hearing the 
parties, stating the purpose of the enquiry or expert report "; 
that meant that the Court would fix al1 details of the expert 
report for which it had decided to arrange under .Article 50 
of the Statute. The terms of the experts' solemn declaration 
would therefore be settled in this order. 

M. ANZILOTTI referred to  the precedent of the Chorzdw 
case, in whicli the Court had ordered an expert report. 

The REGISTRAR said that, in the Chorzciw case,2 the Court 
had decided, by a judgment given on September 13th, 1928, 
that the Polish Government should pay the German Govern- 
ment an indemnity the arnount of which was to be fixed by 
it, on the basis of a report by experts. In an order made 
the same day, the Court organised a cornmittee of experts; 
Article 4 of this order provided that the members of the 
Committee were to make a soIemn declaraticin the terms of 
which were eiven. 

-4t the firz meeting of the Cornniittee presided over by 
the President of the Coiirt, the members of the Committee 
-exper t s  and asessors appointed by the partirs-made the 
solemn declaration thus provided for, whereupon the Presi- 
dent declitred theni duly installed in their functions. 

In  this case, both the composition of the Committee and 
the terms of the declaration had been settled having regard 
to the special circumstances of the case. As a consequence 
of this, the Co-ordination Commission, and subsequently 
the Coiirt 4-rejecting a proposal involving a more rigid 
system-had agreed that al1 details in connection with an 

* D 2, A.  3, pp. 624-626. 
1 Cf. pp. 217-219 and pp. 186-137. 

A/B 3 2 ;  C 35 .  
See D 2, A. 3, p. 874. 
See p. 218. 

Article 57 

expert report should be settled in the order arranging 
for i t .  

M. NEGULESCO, on the basis of this precedent, considered 
that, in order to codify the Court's practice in the RuIes, 
a provision should be devoted to  the solemn declaration of 
experts appointed by the Court. 

The PRESIDENT pointed out that Article 53 of the Rules 
covered the case of witnesses or experts called by the parties, 
and the present wording seemed to meet that case quite 
satisfactorily. 

Article 57, on the other hand, dealt with the case where 
the Court decided to apply Article 50 of the Statute. I n  
that case, the Court itself took the initiative. Article 50 
provided that the Court might at any time entrust the carry- 
ing out of an enquiry or the giving of an expert repart to 
any individual, " body, bureau, commission or other organi- 
sation that it may select ". Accordingly, i t  would not always 
be a question of a person. The question was whether they 
could render the making of the declaration provided for in 

' 

ArticIe 53 obligatory in the case, not of an individual, but 
of a body of persons. 

I t  did not appear that any gap existed in Article 57 of 
the Rules. 

M. GUERRERO, Vice-President, agreed that Article 53 of 
the Rules was concerned only with what might be calIed 
expert witnesses-i.e., persons called ' as experts by the 
parties concerned and whom the Court must regard as 
witneçses. Article 57 dealt with the entrusting of a task 
by the Court to persons chosen by it. 

As the President had pointed out, an expert report might 
be entrusted not merely to  an individual but to  a body or 
association: accordingly, i t  was impossible to provide for 
the same declaration in the case of such experts as in the 
case of those called by the parties. 

I t  would therefore be better for the Court to reserve the 
right to settle in its order al1 details in regard to  the expert 
report, including the solemn declaration to be made by the 
experts. I t  did not appear necessary to add anytliing to 
Article 53 or Article 57. 

M. FRO~.IAGEOT agreed with the President and the Vice- 
President. The only question which arose was whether the 
terms of Article 57 now under consideration adequately 
represented the practice of the Court as recalled by the 
Registrar. 

The article spoke of an order, stating the purpose of the 
enquiry or expert report, and settling the number and 
appointment of the persons holding the enquiry or of the 
experts. Would it not be desirable also to indicate in the 
Rules that the order should also state the formalities to  be 
observed which might include a declaration, solernn or 
otherwise, an oath or an undertaking not to divulge economic 
secrets, etc. ? 

If the Court agreed to this suggestion, it would suffice to 
add to the present test the words: " and the formalities to  
be observed ", which would establish the precedent created 
by the order of 1928. 

The PRESI~ENT proposed to Say: 

". . . and setting out the number and appointment 
of the persons holding the enquiry or of the experts 
and the formalities to be observed ". 

He thought it  better that the reference to  " formaIitiesU 
should be put a t  the end of the sentence, in order to  avoid 
any danger of preventing the persons appointed from them- 
selves settling ang points of detail left unprovided for in 
the order. 
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Jonkheer VAN EYSINGA asked whether it was necessary Paragraph 2. 
to retain both the verbs " préciser " (state) and " se pro- There being no observations, the P R E S I D E ~ T  declared 
noncer" (set out). Would not the first suffice ? paragraph z and the whole of Article 57 adopted in second 

M. FROMAGEOT and the PRESIDENT considered it neces- reading. 
sary in any case to retain the phrase: " stating the purpose 
of the enquiry ". The end of the first paragraph of Ar- I I . I I I .~~ .*  
ticle 57 would then read as folIows: Final Ado$tiom. 

" An order to this effect shall be made . . . stating The PRESIDENT said that, in Article 57, the Drafting Com- 

the purpose of the enquiry or expert report and setting mittee proposed to delete the .words " par application de 

out the number and appointment of the perçons holding L'Article 50 du Statut de la Coztr " (to apply Article 50 of 

the enquiry or of the experts and the formalities to be the Statute of the Court). Further, in paragraph z ,  the 

observcd." Cornmittee proposed to delete the word " irnmediately ", 
which seemed superfluous in view of the general rule in 

There being no objections, the PRESIDENT declared this Article 44. 
addition to paragraph r of Article 57 adopted. The whole of Article 57, as thus arnended, was finally 

Re also declared paragraph I adopted'as thus amended. adofiisd. 

ARTICLE 58 (Article qq, old Rules, with New Paragrapk 3)  

29.V.34. * 
Discussed as Article qq. 

The PRESIDENT observed that the Co-ordination Com- 
mission had not made any substantial change in the existing 
text. I t  proposed the following wording: 

" I. I n  the absence of any decision to the contrary 
by the Court, or by the President if the Court is not 
sitting when the decision has to be made, speeches before 
the Court in one of the officia1 languages shall be trans- 
lated into the other officia1 language. The same course 
shall be taken in regard to auestions and answers. The 

w 

Registrar shall make the necessary arrangements for 
this vurDose. 

" 2: ~ h e n e v e r  a language other than French or 
English is employed, either under the terms of the 
third paragraph of Article 39 of the Statute;or in a 
particular instance, the necessary arrangements. for 
translation into one of the two officia1 languages shall 
be made by the party, Governments or organisations 
concerned. In the case of witnesses or experts who 
appear at the instance of the Court, these arrangements 
shail be made by the Registrar." 

The reason for the change in paragraph I was to be 
found in the resolution adopted by the Court on March 29th. 
1933, according to which: "'The Court wili decide, in 
sufficient time before the opening of the oral proceedings 
in each case, whether it is desirable for the purposes of the 
case in question to dispense with oral translations at the 
public hearings. Should the Court not be sitting, the 
decision will be taken by the President.l " 

The President pointed out that the decisions in question 
had to be taken a fortnight before the opening of every 
session, as it was necessary to allow the Registrar sufficient 
time to make the requisite arrangements. 

Furthermore, the Co-ordination Comniission had used 
the word " speeches " instead of " staternents ". However, 
the really important point was the questions and answers, 
including questions to witnesses and their replies. . 

M. GUERRERO, Vice-President, thought that the wording 
of the first part of the paragraph couId be simpIified by 
saying, merely: " Subject to a contrary decision by the 

D 2' A. 3, pp. 120-122. 
See E g, p. 163. 

Court, or by the President if the Court is not sitting, speeches 
before the Court . . ." 

The PRESIDENT admitted that the wording suggested 
would be simpler, but the reason why the Co-ordination 
Commission had adopted the form proposed was that the 
decision in regard to translations would require to be taken a 
fortnight in advance. It was therefore the President who 
would have to take the decision if the Court was not sitting 
a t  that tirne. 

Baron ROLIN- JAEQUEMYNS did not see the advantage of 
saying (in the French text): " sauf décision firescrivant le 
contraire "; could they not simply Say: " sauf décision 
contraire " ? 

The PRESIDENT said that this alteration was accepted. 
M. FROMAGEOT wished to change the wording (in the 

French text) : " les plaidoiries faites ". 
M. GUERRERO, Vice-President, and Baron ROLIN- 

JAEQUEMYNS thought it would çuffice simply to omit the 
word " faites ". 

The PRESIDENT said that this, change was accepted. 
He also declared that paragraph r of Article 44 was adopted 
with these, alterations. 

As regards paragraph 2 ,  the President proposed to retain 
the existing text of the Ru1es.l 

There being no objection to the President's proposal, 
paragraph z of Article 44 was adopted in this forrn. 

6.11.35.** 
Disczcssed as Article #. 

The PRESIDENT recalled that Article 44 had already 
been discussed and approved at the session in May 1934, 
He also recalled that the first paragraph had been adopted 
in the form proposed by the Co-ordination Commission 
(with slight modifications affecting the French text ~ n l y ) . ~  

With regard to paragraph 2, the Court had decided to 
retain the existing text of the Rules. 

There being no observations, the President said that this 

* D 2, A. 3 ,  p. 731. 
** Ibid., p. 180. 
1 This text was the same as that given above, ornitting the words 

". . . Govemments or organisations . . .". 
See above (meeting of zg.v.34). . 



Article 58 

article might be regarded as adopted in the form approved 
a t  the session in May 1934. 

First Reading. 
The article was adopted with slight verbal modifications 

made by the Drafting Cornmittee and with the number 58 
on 8.1v.35. 

Text adopted : 

" I. In the absence of any decision to the contrary 
by the Court, or by the President if the Court is not 
çitting at the time when the decision has to  be made, 
speeches or staternents made before the Court in one of 
the officia1 languages shall be translated into the other 
officia1 language; the sarne shall apply in regard to 
questions and answers. The Registrar shall make the 
necessary arrangements .for this purpose. 

" 2 .  Whenever a language other than French or 
English is employed, either under the terms of the third 
paragraph of Article 39 of the Statute of the Court, or on 
a particular occasion, the necessary arrangements for a 
translation into one of the two officia1 languages shall 
be made by the party concerned. In the case of witnesses 
or experts who appear at the instance of the Court, 

. these arrangements çhall be made by the Registrar." 

M. GUERRERO, Vice-President, felt sorne doubt in regard 
to the clause in the second paragraph of Article 58, which 
laid down that " the neceçsary arrangements for transla- 
tion " (of the, evidence of witnesses or experts} " into one 
of the two officia1 languages shall be made by the- patty 
concerned ". He wondered whether it was wise to Ieave this 
duty to be performed by the party itself, seeing that i t  might 
be to  the latter's interest that the translation shouId not 
be in absolute conformity with the evidence. 

The PRESIDENT pointed out that, in accordance with 
practice, i t  was the interpreter's words that were regarded 
as the official evidence before the Court; the responsibility 
for an incorrect translation rested upon the party. 

M. GUERRERO, Vice-President, said that that was exactly 
the danger that he had in mind. He thought that the 
Registry might be instructed to arrange for the translation 
in al1 cases, the expenses being of course borne by the party, 
except in the circumstances referred to in Article 55 of the 
draft. . 

M. ANZILOTTI thought that the same question arose in 
regard to written documents, and that .there was in conse- 
quence a gap in the Rules. At present, the translations made 
by the parties were only checked, to  a certain degree, by the 
Registry. 

The REGISTRAR explained that this general question had 
never been lost sight of. The Court had just approved, 
among other rnatters, a Budget providing for two posts of 
editing secretaries, which would be filled if the Court had to 
deal with cases in which a knowledge of languages other than 
the official languages was found necessarj.. The praciice in 
regard to  translations from such other languages was that 
they were checked by an officia1 of the Registry. If sub- 
stantial discrepancies between the translation and the 
original were revealed, the Registrar got into touch with the 
agent of the party concemed, with a view to having a 
correction inserted. 

M. ANZILOTTI observed that the translations were also 
supervised to a certain extent by the opposing party. 

M. FROMAGEOT suggested that the question raised by 
M. Guerrero might be rescrved for the second reading. 

The PRESIDEXT said he would hesitate to see the Court 
making itself responsible for the translation of the evidence 
of witnesses and experts called by the parties, for it was 
very difficult to  find thoroughly efficient translators. 

The REGISTRAR added in the same connection that the 
reason which had led the Court to  adopt the system he 
had outlined was, at  least in part, because, if the Court made 
itself responsible for the translation, the accuracy of the 
latter might bc challenged by the party that had called the 
witness; whereas, if the party itself was responsible for the 
translation, its accuracy could be checked by the Court. 

The PRESIDENT said that the question would be reserved 
until the second reading. 

Paragraph r. 
M. URRUTIA suggested that this paragraph wouId be 

clearer if it read: 
" . . . sauf décision contraire p i s e  par la Cour ozt 

par le Président si elle ne siège pas au mornead où la 
décision doit être prise ". (Note: the English text was 
not affected.) 

Jonkheer VAN EYSINGA proposed that the expression 
" during the judicial vacations " should be substituted for 
the words " if the Court is not sitting ". 

The PRESIDENT presumed that the proposa1 was that 
the first paragraph of Article 58 should read: 

" In the absence of any decision to the contrary 
by the Court or, during the judicial vacations, by the 
President, speeches or statementç made before the 
Court ", etc. 

He took the opinion of the Court on Jonkheer van 
Eysinga's proposal. 

The Court, by eight votes to one, with one abstention, 
decided against this amendment. 

The PRESIDENT declared paragraph I of Article 58 
adopted with the change of wording proposed by M. Urrutia. 

Count ROSTWOROW~KI considered that, as in Article 49, 
the word " invitation ." should be replaced by " initiative ". 

\ 

This was agreed to. 

The PRESIDENT recalled that, at  the firçt reading, the 
Vice-President had asked that the provision contained in 
this paragraph should be reserved, because in his view 
it might perhaps be dangerous for the Court to tie its 
hands to some extent by leaving the party concerned to 
make al1 arrangements for translation into one of the Court's 
officia1 Ianguages. 

M. GUERRERO, Vice-President, remarked that, if the par- 
ties were allowed to have the evidence of witnesses translated 
by their own interpreters, the Court wouId be obliged to 
accept this evidence as thus translated. I t  therefore seemed 
desirable to provide for some degree of control by the Court. 
Perhaps it would suffice to add the words " under the 
direction of the Court ". 



The PRESIDENT read the following wording proposed regard to evidence, the Court should exercise very careful 
by the Registrar : control. 

" . . . the necessary arrangements sha l  be made The PRESIDENT asked the Vice-President whether thc 
by the party concerned for a translation into one of following wording would satisfy hirn: 
the two officia1 languages, subject to  the supervikion " . . . shall be made by the party concerned subject 
of the Court." to the supervision of the Court." 

M. FROMAGEOT believed that he recollected that the 
reason why, a t  the first reading, the Court had not seen 
fit to add anything to the text for Article 58 at present 
under discussion was that it had been feared that to 
give the Court a right of control over translations made 
from a foreign language into one of the Court's official 
languages would thrust a certain responsibility upon it. 
The Court accepted the translation submitted to  it  as i t  
stood. The party subrnitting it was responsible, and 
the other party was perfectly entitled to  dispute or criticise 
the translation. 

M. GUERRERO, Vice-President, pointed out that there 
might be differences between the translation made by 
one party and a transIation which the other party might 
submit. The Court therefore should be able to  exercise 
some control. 

Jonkheer VAN EYSINGA did not think that the pro- 
posed addition would modi£y the Court's practice, because, 
according to the discussions in Ig3j, such control already 
existed. The proposed addition did not therefore seem 
necessary. 

M. URRUTIA would be afraid that this addition might 
create an impression that the Court should itself inter- 
vene in the translation. The practice was that, in the 
case of translations from other languages, these translations 
were checked by an officia1 of the Registry; if important 
differences between the translation and the originaI were 
found, the Registrar got into touch with the agent of thc 
Party concerned with a view to having corrections made. 

This practice differed from what was proposed, because 
the translations were checked only after they had been 
made. The party itself had to arrange for the making 
of translations. 

Count ROSTWOROWSKI admitted this, but said that a 
party'would in ,this matter always remain subject to the 
supervision of the Court. 

M. NAGAOKA did not think it would always be possible 
to exercise this control, for instance in the case of a Ianguage 
with which the Court was not acquainted. The Court 
should regard the translation made by the interested party 
on its.own responsibility as the officia1 text. 

The PRESIDENT wondered whethe; M. UrrutiaJs point 
might not be met by simply saying: 

" The riecessary airangements for a translation into 
one,of the two officia1 languages shalI be made by the 
party concerned subject to the general supervision 
exercised by the Court." 

M. GUERRERO, Vice-President, said that his chief anxiety 
concerned the translation of the evidence of witnesses 
and experts. In that case, it might be difficult for the 
Court to appreciate whether the evidence of a witness 
or expert called by a party was correctly rendered by 
the translation provided by that party. 

Baron ROLIN- J A E ~ U E M Y N S -  considered that the case of 
speeches by counsel differed from that of the evidence 
of witnesses. 

In  the latter case, the question asumed great impor- 
tance because a witness gave his evidence on oath. In 

M. GUERRERO, Vice-President, accepted t his text . 

Count R o s ~ w o ~ o w s ~ r  asked whether the parties could 
not be placed under an obligation to  furnish a correct 
translation. 

The PRESIDEKT considered that the wording suggested 
by him provided for this. 

M. ANZILOTTI acknowledged that this wording reduced 
to some cxtent the scope of the control to be exercised 
by the Court; but in his view the Court should not concern 
itself at  al1 with the translation of speeches of the repre- 
sentatives of parties. It was for them to submit theïr state- 
ments in one of the official languages. M. Anzilotti would 
thercfore vote against any provision engaging the respon- 
sibiIity of the Court. ' 

M. GUERRERO, Vice-President , explained that his pro- 
posa1 was not' meant to apply t o  speeches but only to  
cvidence. For the translation of the latter, the inter- 
preters shoiiId be chosen by the Court itself, though the 
cost would be borne by the party concerned. 

The PRESIDENT observed that, if the Court wished to 
draw a distinction between speeches and statements by 
agents on the one hand, and the evidence of witnesses 
and experts on the other, the text would require more 
radical amendment. 

He therehre proposed that' the second paragraph of 
Article 58 should be reserved and that,  as on several pre- 
vious occasions, he should invite some members of the Court 
to  assist him to draft a text for submission to the Court 
at  a future meeting. 

The RECISTRAR desired to  caution the committee to 
be constituted with regard to the idea of providing that 
sworn translators must be employed, an idea which had 
been mentioned in the course of the discussion. For, 
quite apart frorn the question of good faith and linguistic 
attainments, it would be necessary to  have translators 
with a knowledge of the subjectunder discussion. Whereas 
it was difficult to find interpreters fulfilling al1 these condi- 
tions, it was relatively easy to  find perçons quite capable 
of checking the accuracy of a translation made hy someone 
else. For that reason, it would be better if -the Court 
confined itself to  supervising translations. 

Baron ROLTN-JXEQUEYYNS was anxious that the com- 
mittee which was to  meet should aIso be allowed to consider 
the first paragraph of Article $3, because corrections made 
in the second paragraph might involve corresponding altera- 
tions in the first paragraph, especially as special measures 
might have to  be provided for in regard to the translation 
of the evidence of witnesses. 

26.11.36." 
, Second Reading. 

The PRESIDENT drew the Court's attention to the new 
text for Article 58, which, in accordance with the decision 
taken on February zqth, had been prepared by the President 
with the assistance of some other members of the Court. 



Article 58 

This text was as follows: 
" I. In the absence of any decision to the contrary 

by the Court, or by the President if the Court is not 
sitting at the time when the decision has to be made, 
speeches or statements made before the Court in one 
of the officia1 languages shall be translated into the 
other officia1 language; the same shall apply in regard 
to questions and answers. The Registrar shall make 
the necessary arrangements for this purpose. 

" 2. Whenever a language other than French or 
English is employed, either under the terms of the third 
paragraph of Article 39 of the Statute of the Court or 
on a particular occasion, the necessary arrangements 
for a translation into one of the two officia1 languages 
shall be made by the party concerned; the evidence of 
witnesses and experts shall,. however, be translated 
under the supervision of the Court. In the case of 
witnesses or experts who appear at the instance of the 
Court, arrangements for translation shall be made by 
the Registry. 

" 3. The personç making the translations referred 
to in the preceding paragraph shall make the following 
solemn dedaration in Court: 

" ' 1 solemnly declare upon my honour and con- 
science that my translation will be a faithful render- 
ing of the evidence which I am called upon to 
translate.' " 

The President remarked that the Drafting Comrnittee 
had not thought it necessary to amend the first paragraph. 

In the second paragraph, after the words " party con- 
cerned ", the following sentence had been added: " the 
evidence of witnesses and experts shall, however, be trans- 
lated under the supervision of the Court ". If this article 
were adopted, the Court would henceforward assume no 
responsibility for the translation of speeches or explanations 
by agents or counsel when a langiiage other than the official 
languages of the Court was employed. I t  would, however, 
retain the right to exercise a measure of supe~is ion  over 
the translation of evidence of witnesses or experts, though 
that translation would be supplied by the parties. 

Finally, the third paragraph, which was new, prescribed 
the solemn declaration to be made in Court by interpreters. 
This declaration would augment the solemnity of the pro- 
cedure, and would serve to remind such interpreters of the 
importance of their duties. 

M. NAGAOKA asked the precise meaning of the expression 
" under the supervision of the Court ". If it implied the 
assumption by the Court of a measure of responsibility in 
connection with the translation of evidence, would the Court 
always be able to undertake that responsibility ? The 
number of States which might come before the Court was 
fairly large, and it was possible to imagine a case in which 
a particularly difficult language unknown to the Court 
might be employed. 

The PRESIDENT explained that the word " contrûle " was 
used here in the sense of " supervision ": if the Court had 
any reason to suppose that the translations were not accur- 
ate, it could have them checked. When the question had 
been considered, the difficulties which might arise in parti- 
cular cases had not been lost sight of. I t  had been held 
that it was better to leave the responsibility in the first 
instance on the parties, but that the Court must not be in a 
position to have to accept a traiislation when there was 
reason to suppose that the translation was inaccurate. 

Baron ROLIN-JAEQUEMYNS asked how the word " con- 
trdle " would be rendered in the English text. The Presi- 

dent having said that the word used would be " supervision ", 
Baron Rolin-Jaequemyns considered that this translation 
would tend to remove any uneasiness resulting from the 
use of the word " contrôle " in the French text. 

M. FROMAGEOT explained that the expression " under the 
supervision of the Court " meant that the Court reserved 
the right to check the translation, a right which it would 
exercise if the translation appeared to it to be inaccurate 
or if there were some doubt as to its correctness. . 

M. ANZILOTTI remarked that, according to the new text. 
the intention seemed to be that the declaration to be made 
by interpreters and provided for in paragraph 3 should apply 
to the translation of speeches and statements by agents, as 
well as to that of the evidence of witnesses and experts. 
Personally, he would have preferred to leave out of account 
the translation of speeches and statements by agents; but 
if it was desired that the declaration to be made by inter- 
preters should also cover speeches, the wording of the 
declaration would have to be amended, as at  present i t  
covered only the evidence of witnesses or experts. 

The PRESIDENT emphasised that this provision, by 
stressing the importance of the task of the interpreter in 
such cases, would constitiite a safeguard for the other party. 

M. GUERKERO, Vice-President, remarked that there was 
not really any question of supervision by the Court in the 
case of the translation of speeches. The solemn declaration 
made by interpreters did not commit the Court to anything. 
' M. ANZILOTTI considered that, nevertheless, the Court did, 

to a certain extent, intervene when the translation was 
made. The responsibility for the interprétation of speeches 
no longer rested solely upon the parties. 

Jonkheer VAN EYSINGA drew attention to the words " my 
translation will be a faithful rendering of the evidence 
(déposition) which 1 am called upon to translate ", and 
observed that this evidence might be that either of a witness 
or of an expert; in the latter case it might consist in the 
reading of a report. Were both cases covered by the word 
" dé$osiiion " (evidence) ? 

The PRESIDENT thought that the point mentioned by 
Jonkheer van Eysinga required making clear. . I t  might be 
reserved and referred to the Drafting Committee, which 
would try to find a more correct term. 

Jonkheer VAN EYSINGA agreed. He also asked that the 
Drafting Committee should likewise direct its attention to 
Article 53, paragraph 3. 

(This was agreed to.) 
There being no further observations, the PRESIDENT 

declared the new text of Article 58 adopted in second 
reading, subject to final drafting. 

11.111.36.* 
Fina l  Adopt ion.  

The Drafting Committee proposed in paragraph I of the 
English text to Say: " . . . the same rude shall apply ". 

The Drafting Committee also proposed a simplification 
of the beginning of paragraph 2; this modification, which 
was made possible by the new wording of Article 39, para- 
graph 3, of the Statute, enabled the phrase " soit dans zkn cas 
particulier " (or on a particular occasion), which was liable 
to misunderstanding, to he omitted. 

M. NAGAOKA, recalling that it had just been decided in 
Article 53 to describe as an " exfiosé" (statement) the 



observations of experts, suggested that it wouId be de- 
sirable to make the same change in paragraph 2 of Article 58. 

The PRESIDENT agreed and said that the French text 
should be amended to read: " Toutefois, Ea iraduclion des 
dépositions des témoins et des exfiosés des experts . . .", the 
same change being made in the English text. 

This was agreed to. 

51. FROMAGEOT observed that the wording of the decla- 

ration to be made by translators in paragraph 3 seemed 
somewhat vague. I t  would he better to Say: " . . . que ma 
tradztction sera com$!éta et fidéfz ". 

This was agreed to. 
The PRESIDENT said that the English text would accord- 

ingly be amended as follows: " . . . that my translation 
will be a complete ana faithfuI rendering of what . . .". 

The whole of Article 58, as thus amended, was finally 
adopted. 

ARTICLE 59 (Article 55, old Rules). 

14.11.35 .* 
Discwssed as Article 55. 

The PRESIDENT opened the discussion on Article 55 ,  the 
exiçting text of which was as follows: 

" The minutes mentioned in Article 47 of the Statute 
shall in particular include: 

" (1) The names of the jfidges; 
" (2) The names of the agents, advocates and 

counsel ; 
" (3) The names, christian names, description and 

residence of witnesses heard; 
" (4) A specification of other evidence produced; 
" (5)  Any declarations made by the parties; 
" (6) A11 decisions taken by the Court during the 

hearing. 
" The minutes of public sittings shall be printed 

and published." 

He observed that the Co-ordination C.ommission pro- 
posed1 in the first line to  replace " minutes mentioned " 
by " minutes of hearings ~nentioned .". In the same sen- 
tence, the Commission proposed to delete, in the French 
text, the word " .molamment ", which was untransIatable 
into English, in order to facilitate concordance between the 
two officia1 texts. 

In order to  bring the text into conformity with the practice 
of the Court, the Commission proposed, in No. 2, to add 
the urords: " who have taken part in the proceedings ", and, 
in No. 6 ,  to add: " or announced ". 

In the last paragraph, the Commission proposed to say 
" sont " instead of " seront " in the French text. 

M. FROMAGEOT thought it would be desirable to instruct 
tfie Drafting cornmittee to  revise the form of the article. 

For the rest, the onIy substantial point which arose was 
what was meant by the words: " who have taken part in the 
proceedings ". Was the idea that persons present at the 
hearjng should be mentioned or only those who had spokcn 7 
The view had been expressed in the Court that it would be a 
good thing to  record the presence of an agent even if he had 
not spoken. 

The DEPUTY-REGISTRAR said that the practice was to 
mention in the minutes only the names of agents, advocates 
or counsel who had spoken at the hearing. An agent might be 
present at the beginning of a hearing and subsequentIy leave. 

Jonkheer VAN EYSINGA pointed out that, if there were 
a large number of advocates and counsel in a case (as in 
the Eastern Greenland suit), i t  was very difficult to  say 
which representatives of a party had been present at any 

* D 2 ,  A. 3, pp. 256-258 
1 Ibid., p. 874. 

given moment. The Commission had thought that the 
practice adopted in the Court's minutes was sound and 
wished to codify it in the Rules. 

The PRESIDENT, by wsy of example, took the minutes of 
a hearing held in connection with a case before the Court: 

" Ninth public sitting . . . 
" Present : the mernbers of the Court mentioned in the 

minutes of the seventh sitting. . . . The President 
called on M. Gustav Rasmussen. M. Rasmussen conti- 
nued and concluded his statement. . . . The President, 
after consulting the Agent for the Danish Government, 
called on M. Steglich-Petersen, . . . 

" The Court rose at 6.50 p.m." 
He next asked the Court to give their opinion on the 

proposa1 of the Co-ordination Commission to  replace 
" minutes mentioned " by: " minutes of hearings men- 
tioned ", in the firçt line of Article 55. 

Baron ROLIN- JAEQUEMYNS saw no reason for the change; 
the existing text was perfectly clear. 

hl. GUERRERO, Vice-President, would prefer to  retain the 
existing first line of Article 55. 

A change which might be justified, on the other hand, 
was that relating to the word "notamment  " (in particu- 
lar). As the article was intended to make it plain that 
the six points mentioned in Article 55 niust aIways be 
included in the minutes, the expression " doit toujours 
mentionner . . ." (shall always include) might be substi- 
tuted for " ~zotamment " (in particuIar). 

The proposa1 to replace " minutes mentioned " hy " min- 
utes of hearings mentioned " was put to the votc. 

There being an equal division of votes, the President 
declared that thc cxisting text was maintained. 

He next took a vote on the proposa1 to delete the word 
" notamment " (in pwticular). 

By seven votes to three, the Court rejected this.proposal. 

31. FROMAGEOT thought that the vote would not prcvent 
the Drafting Committee from endeavouring-for instance, 
on the lines suggested by M. Guerrero-to express the same 
idea in another form which would,not present the same 
difficulty from the point of view of the English version. . 

The PRESIDENT said that the Commission had made no 
proposa1 witll regard to No. 1.l 

In  the case of No. 2, the Co-ordination Commission 
proposed the addition of the words: " who have taken part 
i ~ i  the proceedings ". 

In any case, the word " advocates " in the existing text 
would be retained. 

1 The numbers refer to the 1931 text, then i n  force. The Co- 
ordination Commission had replaced them by letters. 



Article 59 

M. FROXAGEOT thought that, if the Co-orbination Com- 
mission's proposal were adopted, the Drafting Committee 
should propose some formula such as: " the names of the 
agents and counsel who have spoken ". That would be more 

:L Lon in accordance with the rensons given by the Co-ordin t' 
Commission in its report in support of its proposal. 

The PRESIDENT wondered whether No. 2 might not 
be deleted altogether, if the Court wished to keep to the 
method at present followed in preparing the minutes. 

M. FRONAGEOT said that that was the method advo- 
cated by the Co-ordination Commission, in accordance 
with existing practice. 

M. SCH~CKING thought that practical difficulties had 
probably ied to  the present restricted application of Arti- 
cle 5j as regards the enumeration of persons present; 
biit he had always regarded Article 55 as bearing an inter- 
pretation different from that adopted in the Court's practice-. 

hl. ANZILOTTI wouId prefer the presence of agents, 
advocates and counsel at the beginning of a hearing to  
be recorded in the minutes. The minutes at present 
assumed that they were present, and this practice was 
perhaps admissible, but to lay down as a principle in the 
Riiles that it was unnecessary to record the presence of 
parties at a hearing seemed inadvisahle. 

M. GUERRERO, Vice-President, proposed the following 
wording: " the names of agents, advocates and counsel 
present at the hearing ". 

Jonkheer VAN EYSINGA observed that the recording 
in the minutes of the names of persons who addressed 
the Court was really implied by No. 5 of the existing 
Article 55 : '* any declarations made by the parties ". 
Accordingly, No. 2 must mean a list, although, in prac- 
tice, no such list appeared to  be made. He repeated 
that there might be difficulty in including an enumera- 
tion of agents, ad.vocates and counsel at the beginning 
of the minutes if the delegations were very numerous. 

The DEPUTY-REGISTRAR said that, at  the first hearing 
in a case, the President always stated the names of repre- 
sentatives of parties and recorded their p re~ence .~  When 
judgment was delivered, he recorded the presence of the 
agents or representatives of parties to whom due notice 
had been given under Article 58 of the Statute.= 

M. URRUTIA thought it  necessary that the presence 
of agents should be recorded in the minutes; the point 
was not perhaps so important in the case of counsel or 
advocates. He suggested the following: " the names of 
agents present at the hearing and of advocates and counsel 
who have addressed the Court ". The Drafting Committee 
might, if they saw fit, prepare a draft on these lines. 

The PRËSIDENT would prefer: " the names of the agents, 
and the names . . . ". 

M. NECULESCO thought it necessary not only to record 
the presence of agents but also of advocates and counsel 
in the minutes. 

15.11.35." 
Disczissed as Article 55. 

The PRESIDEKT observed that, at  its previous meeting, 
the Court had examined Article 55 of the Riiles. It had 
stopped a t  sub-paragraph ( b )  of the text of the Co-ordi- 

* D 2, A.  3, pp. 259-265. 
- 1 See, for instance, C 53, p. 188. 

V b i d . ,  p. ,199. 

nation Cornrnis~ion.~ According to the latter's report, the 
main idea underlying the amendments which it submitted 
was to  bring the text into line with the Court's existing 
practice. In  practice, the minutes of the hearings had 
never contained the names of agents, advocates aiid counsel. 
If the minutes had been drawn up in such a way as to satisfy 
the Court during the twelve years of the latter's existence, 
it woiild suffice, in order to  bring the text of Article 55 into 
harmony with the Court's practice, to delete No. 2 of the 
existing text. On the other hand, if they retained No. 2 ,  

it would evidently be necessary to modify the Court's 
practice. 

Jonkheer VAN EYSINGA said that the Co-ordination 
Commission had also recognised that, even if the Court's 
practice during the twelve years of its existence had per- 
haps not been literally in accordance with No. z of Article 55,  
it had never occasioned difficulties or criticism, and the 
~ommiskion had cohçidered that it might be advisable, 
so to speak, to  legalise that practice. He agreed with the 
President that the best way of attaining that object woiild 
be to delete No. 2 ; for the declarations (and that term could 
be taken as applying to the pleadings) of the parties were 
included under No. 5 ,  and these declarations would neces- 
sarily include the names of the persons who made them. 

M. FROMAGEOT pointed out that the minutes-which 
were not intended to duplicate the verbatim records provided 
for in the preceding article-sometimes contained state- 
ments made by the agents, but never included the pleadings. 
In regard to  the latter, al1 that was given was a reference 
tu the verbatim record, which was subjoined. 

Jonkheer VAN EYSINCA observed that the first para- 
graph of Article 55 contained the words: " shall, in parti- 
cular, include . . .". Those words did not mean that the 
declarations or the pleadings were to be reproduced in full. 
The minrites need onIy mention that a given person had 
pleaded, or had made a declaration. 

M. FROVAGEOT thought it was clear that, in certain 
respects, the Court's practice did not always seem to be 
in accordance with Article 55 of the Rules. It seemed, 
therefore, advisable either to alter Article 55 to  bring 
it  into line with the Court's practice, or, conversely, to 
alter the practice to bring it into line with the article. 

M. URRUTIA would prefer the second of those two alter- - 
natives. The RuIes must inform the parties as to  their 
obligations to  the Court. No. 2 of the existing ArticIe j5 
had the advantage of informing the agents that they had 
to be present in Court. If ,they deleted it, and accepted 
the wording proposed by the Co-ordination Commission, 
it wouId seem that they no longer attached importance to  
the presence of agents, counsel or advocates in Court. 

The PRESIDENT observed that the Statute entitled any 
party to he represented by an agent. If the agent were 
absent at the time of some important incident-for instance 
when the Court was delivering a decision-the whole 
responsihility for his absence would rest with the party 
concerned. As regards the vaIidity of the decision, the 
presence or absence of the agent made no difference whatevcr. 

M. URRUTIA agreed that the Statute did not compel 
the agents to be present in Court, but he thought it impor- 
tant that the minutes should record the names of the agents 
who were actuaIly present. Hence it was necessary to  
maintain the principle of the present Article 55 of the 
Rules, though the wording of tlie text might be reserved. 

I . e . ,  at No. 2 of the 1931 t e x t .  
D 2 .  A. 3, p. 874. 



Article 50 

M. GUERREKO, Vice-President, would like, if possible, 
to have No. 2 of the existing Article 55 made stronger. 
According to Article 47 of the Statutc, the minutes 
were documents containing an authentic record oi what 
had taken place at the hearings. If they omitted to 
mention the abscncc of an agent or of his representative 
from s hcaring, dificu!ties might rcsult later, for instance, 
,in the case of the examination of witnesses. Moreover, 
Article 53 of the Statute might have a certain bearing on the 
agent's obligation to  be present at the hearings; and thc 
only,authentic means of recording his abscnce was in the 
minutes. In  short, the Vice-President would prefer to  
retain the existing text and to apply it  in practice. 

Count R o s - r w o ~ o w s ~ ~  obscrved that,  as a technical point, 
tAe delegations of the parties were placed at two separate 
tables in the Great Hall. I t  would suffice if the  nin nu tes 
mentioned the persons sitting at those tables. 

RI. ANZILOTTI said that the object of the clause which 
the Court was examining was 'to record the presence of 
the parties. For that purpose, it would sufficc' to men- 
tion the names of the agents. The advocates and coun- 
sel might play a vcry important part, but it was none 
the less true that it was the agent who represented his 
party before the C0urt.l The proposal made by M. Urrutia 
at the previous meeting might provide a basis for a draft 
which could be referred to the Cornmittee. 

M. FROMACEOT suggested the following text, which was 
supported by M. Anzilotti: " the names of the agents 
present and the names of advocates and counsel who 
addressed the Court ". 

The PRESIDENT' believed that No. 2 of the existing 
Article 55 conternplated only the insertion of a list of 
the agents, etc., without reference to what they did. If 
the Court desired that the minutes should contain such 
a list, the best plan would be to  leave No. 2 as it was and 
to amplify Xo. 5, so as to  make it provide for a record, 
not only of. the declarations made on a given point of 
procedure, but also of the names of al1 the agents and 
advocates who took part in the debate and, in addition, 
of any questions put by the judges; these questions were, 
as a fact, inserted in the minutes, though the article did 
not mention them. 

M. GUERRERO, Vice-President, considered t hat the minutes 
should mention the names of agents, advocates and counsel. 
That might be important, for instance, in the case of the 
examination of a witness, or in the case of declarations 
made by agents or counsel which the agents might be 
invited to  confirm if they were not present when the words 
were uttered. 

hl. SCH~CKING thovght that, from a practical standpoint, 
the members of the delegations of the parties might sign a 
list, which would be a sufficient record of their presence. 
A person would be considered as present at a hearing if he 
had been present when it.opened. 

The PRESIDENT said that, in practice, the effect of 
this proposa1 would be that the minutes wouId always 
give the names of persons belonging to the delegations 
of the parties which were cornmunicated to  the Court 
before the beginning of the oral proceedings. 

s i r o n  ROLIN-JAEQUEMYNS thought that it was only a 
question of persons present a t  the hearing. 

The point which the Court must he clear upon was: 

l Asconcerns this subject, seepp, 205- and footnote, pp. 205-206. 
a P. 226.  

Did it desire that the composition of each party's dele- 
gation should be recorded in each set of minutes ? Or 
did it desire that the minutes shouId record the mem- 
bers of the delegations present at each hearing ? His own 
view was that it was important to know what persons 
were present, and not merely to mention the agents and 
counsel who addressed the Court. That object might be 
attained by retaining in No. 2 of Article 55 of the RuIes: 
" the names of the agents, advocates and counsel ", and 
specifying later on, in No. 5 :  " the narnes of persons ~ h o  
'made declarations and of those who pleaded before the 
Coiirt ". 

The PRESIDENT believed that the Court would find no 
difficulty in agreeing that No. 2 of the article enumerated 
the persons representing the parties, and that No. 5 referred 
to their activities. 

Jonkheer VAN EYSINGS thought that, i f  that were so, 
the balance between No. I and No. 2 would not be pre- 
scrved. No. I was intended to record an objective fact: 
the presence of the judges who constitutcd the necessary 
quorum. If No. 2 of the ~niniites merely gave a list of 
persons, sonie of whom were perhaps not present a t  the 
hearing, No. 2 would differ cntirely in character from 
No. 1. 

M. GUERRERO, Vice-President, also feared that a rnere 
mention in the minutes of the names of al1 the agents; 
advocates and counsel, witIiout its being stated whcther 
they were present, rnight give an incorrect picture of the 
hearing. 

Count ROSTWOROWSKI suggested that the minutes should 
mention, under No. 2, the persons who " appeared " in 
Court at  the hearing. 

The PRESIDENT wondered if would not suffice to retain 
paragraph 2 as it stood, but to interpret this paragraph, 
in practice, as meaning that the minutes would always 
mention al1 persons present at a hearing and belonging 
tu the delegations of the parties. 

Count R O S T ~ O R O ~ S K I  agreed that paragraph 2 should 
be retained in its present form without any addition. 
But if it was desired to bring No. z and No. I into 
harmony with each other, a distinction must be drawn 
between the presence of the judges (which was obliga- 
tory) and that of the parties' representatives (which was 
less necessary) . 

M. ALTAMIRA considered that the-Court ought first to 
be clear as to  whether the obLigation to be present was, 
or was not, equally incurnbent upon the judges and upon 
the representatives of the parties. 

Several members of the Court being of opinion that 
this important question should be settled apart from that 
of the drawing up of the minutes, M. FROMAGEOT pointed 
out that the minutes ought to convey an exact picture 
of the circuhstances in which a public hearing had taken 
place, including the fact of the presence of certain judges 
or of certain other persons representing the parties. 

The PRESIDENT asked the Court to vote' upon the fol- 
lowing question : 

" Does the Court decide to maintain No. z, the 
question of the contents of that sub-paragraph heing 
reserved ? " 

He expIained that this reservation had specialIy in view 
the question whether it was desirable, as M. Anzilotti 
considered, to draw a distinction -between agents, on the 
oiie hand, and advocates and counseI on the other hand 



By nine votes against two, the Court voted in favour of 
retaining No. 2. 

The PRESIDENT asked the Court to vote upon a second 
question, namely : 

" Does the Court wish that No. 2 should enumerate 
the persons mentioned, or that it should give an indica- 
tion of the part that they took in the proceedings ? " 

He explained that the aim of this question was to obtain 
a decision on the principle of the Co-ordination Commission's 
proposd to add the words: " who addressed the Court ". 

M. NEGULESCO, whose opinion was shared by Baron 
ROLIN-JAEQUEMYNS, having raised the question of the 
representative capacities of agents, advocates and counsel, 
respectively, the PRESIDENT and the VICE-PRESIDENT were 
of opinion that that question might be reserved for subse- 
quent discussion. 

The PRESIDENT, obscroing that, in any case, that issue 
would not be prejudged by the question which he had just 
read, asked the Court to vote on that question. 

Nine votes were given in favour of an enurneration of 
the persons in question, one for an indicatiolz of the pari that 
they fook in the proceedings; one judge abstained. 

The PRESIDENT asked the Court to Say if it desired that 
No. 2 of Article 55 should expresçly provide for a record 
of those persons only who were present. He observed that 
M. Anzilotti wished that a distinction should be made 
between the agents, on the one hand, and the advocateç and 
counsel on the other hand, and that the agents actually 
present should in any case be mentioned. 

M. ANZILOTTI said that he did, indeed, regard it as essential 
to record the presence of the agents, whereas this was not 
necessary in the case of advocates and counsel. An agent 
was under an obligation to be present, and fiis absence might 
prevent the Court from performing some act of procedure. 
He therefore preferred the text first proposed by M. Urrutia 
and afterwards by M. Fr0rnageot.l 

M. GUERRERO, Vice-President, was in favour of retaining 
the existing text, which he found adequate. If they adopted 
M. Anzilotti's idea, he feared that they might be imposing 
on the agents an obligation to which they were not liable 
under the Statute. 

M. URRUTIA explained that, in his view, it was nierely 
necessary to lay down that when an agent was present at a 
hearing his presence must be recorded in the minutes, in 
the same way as the fact that an advocate or counsel had 
addressed the Court. 

'Baron ROLIN-JAEQUEMYNS thought it would suffice to 
mention that the party had appointed a certain person 
as its agent; but it would be dangerous to emphasise the 
fact of his presence or of his absence. 

M. ANZILOTTI proposed that No. z should be worded as 
follows : 

" (2) The names of the agents ; the names of the 
advocates and counsel who have addressed the Court." 

He explainid that, as it was a question of the minutes 
of a meeting, the mention of the agents' narnes signified 
that they were present. 

M. GUERRERO, Vice-President, would prefer to retain 
the existing clause. But if it were desired to make it more 
definite, they might Say : " the names of the agents, advocates 
and counsel present at the hearing ". 

M. FROMAGEOT would prefer, as he had already said, 
that the names of the persons present a t  the hearing-the 
judges, agents, advocates and counsel-should appear at 
the head of the minutes. 

No. 2 of the article might then read: " the names of 
the representatives of the parties in the case present at the 
hearing ". That would not signify that the representatives 
in question could not be absent for a short time. 

M. SCH~CKING feared that, if the minutes gavc only the 
names of counsel and advocates who addressed the Court, it 
might appear that those who had not spoken, because the 
hearing was devoted to the pleadings of the other side, had 
been absent. 

M. NEGULESCO was also of opinion that, if the minutes 
were to constitute an accurate record, they should mention 
the presence of al1 perçons who attended the hearing: 
agents, counseI and advocates. 

M. GUERRERO, Vice-President, referring to M. Anzilotti's 
proposal, feared that i i  might be deduced from the omission 
of an agent's name in the minutes that his party was not 
represented a t  the hearing. 

He therefore preferred the existing text of the Rules. 
However, to make it clearer, he would agree to saying: 
" the narnes of the agents, advocates and counsel present 
or represented at  the hearing ". 

M. URRUTIA did not think that any complications would 
arise in practice, since the Court had agreed that an agent 
rnight delegate his functions. 

Jonkheer VAN EYSINGA thought that the text of 1922, 
which was very clear, contemplated the insertion of the 
names of al1 persans-agents, counsel or advocates-who 
were present at  the hearing. He thought it would be a 
rnistake to introduce the word " representatives "-having 
regard to the terminology used in other articles-r to 
introduce the word " present ", which rnight influence the 
interpretation of No. I of Article 55.  

For the rest, Jonkheer van Eysinga would be glad if the 
Registrar-who was absent at  the moment for reasons. of 
health-wouId expIain the reason for the ilifference which 
had grown up between the Court's practice in regard to 
minutes and the text of Article 55, paragraph 2, of the 
existing Rules. 

The PRESIDENT understood that Jonkheer van Eysinga 
was proposing an adjournment of the debate. If so, that 
proposa1 must be put to the vote. 

M. GUERRERO, Vice-President, did not think that the 
point under discussion was so important as to justify an 
adjournment. 

The P ~ S I D E N T  asked the Court to vote upon the pro- 
posa1 of an adjoumment. 

By seven votes against two and two abstentions, the Court 
rejected the proposd. 

The PRESIDENT said that there were three amendments 
before the Court. M. Anzilotti's amendment was as fol- 
lows : 

" The names of the agents; the names of the advo- 
cates and counsel who have addressed the Court "; , 

M. Fromageot's amendment would make the text read: 
" The names of the representatives of the parties 

present at  the hearing " ; 
finally, there was the Vice-President's amendment, which 
proposed to add at thc end of No. 2 of the existing Article 55 
the words: " present or represented ai  the hearing ". See p. 226. 



Article 59 

The PRESIDENT asked the Court to vote first on hl. 
Anzilotti's amendment. . 

Baron ROLIN-JAEQUEMYNS was inclined to vote in favour 
of the first part of the amendment, because it said nothing 
about the presence of the agents. At the same time, tliis 
might result in sorne doubt as to the meaning. 

M. ANZILOTTI repeated that the minutes couId mention 
only the names of persons who were present. 

M. GUERRERO, Vice-President, thought that the voting 
would be simplified if the amendment he had moved were 
voted upon first. 

The PRESIDENT put the folIowing question to the vote: 

" Does the Court decide to  add the word ' present ' 
to paragraph z of the.existing Article 55 7 " 

By six votes against three and two abstentions, the Court 
adopted the amendment. 

The PRESIDENT observed that No. 2 of Article 55 would 
accordingly be worded as follows: 

" (2) The names of the agents, advocates and coun- 
sel present ". 

In this w a i  they would avoid the necessity for deciding 
on ' the amcndments of MM. Anzilotti and Fromageot. 

. Jonkheer VAN EYÇINGA, having regard to the result of the 
vote, proposed to add the word " present " in No. I of 
Article 55, which would read: " the names of the judges 
present ". This would avoid any discrepancy between the 
wording of Nos. I and 2. 

M. FROMACEOT and M. ALTAMIRA observed that this pro- 
posa1 was in conformity with the Court's practice. 

After a debate on the possible consequences of inserting 
this word, and as to  whether it might prevent a judge who 
had been absent on grounds of health for one or more 
hearings from continuing on the Bench in a case, without 
the pleadings having to be repeated, the PRESIDENT asked 
the Court to vote on M. van Eysinga's proposa1 to add the 
word " preçent " to No. I of Article 55. 

The Court unanimously voted in favour of the insertion 
of this word. 

The PRESIDENT opened the discussion on No. 3: 

" (3) The names, christian narnes, descripticin and 
residence of witnesses heard ". 

There had been no amendment proposed to this clause. 

The PRESIDENT declared that No. 3 was adopted. 
He then read No. 4: 

" (4) A specification of other evidence produced ". 
M. FROMAGEOT thought that the meaning of this clause 

should be made clearer. 
The PRESIDENT thought the Court would see no objection 

to  the Drafting Committee being asked to prepare a text 
which, without altenng the substance, would bring out the 
meaning more cIearIy. 

This was agreed to 
The PRESIDENT opened the discussio; on No. 5 :  

" ( 5 )  Any declarations made by the parties ". 
He çuggested that the Drafting Committee should be 

asked to elaborate this paragraph, so as t o  bring it into 
complete accordance with the Court's practice. .As a fact, 
the minutes contained a number of points-in particular, 
questions put by the judges-which were not mentioned in 
the present No. 5 ,  

M. ANZILOTTI had a rernark to make on the wording of 
this paragraph. The article said : " The minutes . . . shall 
in particular incIude . . . (mentionne notammeat)." But 
the declarations referred to in No. 5 were not merely in- 
cluded (" mentionne ."); they were given verbatim. 

The PRESIDENT thought it was agreed that the Drafting 
Committee should establish the definitive text of No. 5 .  

The President went on to  No. 6: 

" (6) Alt decisions taken by the Court during the 
hearing ". 

He pointed out that the Co-ordination Commission had 
proposed to ada the words: " or announced "; and that 
hl. Fromageot had proposed to put " delivered" instead 
of " announced ." . 

Count ROÇTWOROWSKI wished to provide for cases in which 
the Court did not deliver a decision at once, but announced 
that it would deliver it in due course. 

M. ANZILOTTI said i t  might also happen that the Court, 
having decided a point which would have to be dealt with 
in an order, might nevertheless think it neccssary to inform 
the parties imrnediateIy as to  the nature of its decision. In 
such a case, the Court would announce the decision at the 
hearing, and the order would be made subsequently l. 

The PRESIDENT said there was also the case of a decision 
adopted after a private deliberation of the Court, allowing 
an agent, at his request, a period of time for the preparation 
of his reply 2. In any case, the Co-ordination Commission 
had considered the existing No. 6 too narrow, as it was 
confined to decisions taken a t  the hearing. 

He suggested, however, that the text would be found 
sufficiently wide if it were made to read: " decisions taken 
or announced by the court during the hearing ". 

Baron ROLIN- JAEQUEMYNS thought that if only one word 
were employed it'would be better to Say " taken " (" prises ") ; 
but, if greater exactitude were required, they should Say 
" announced or delivered ". . Personally, he would prefer 
to leave No. 6 as it stood. 

M. FROMAGEOT thought i t  would be wiser to  Ieave the 
Drafting Cornmittee to  settle the question. 

The PRESIDENT said that the Court agreed to refer the 
text to the Drafting Committee. 

He then went on to  the last paragaph of Article 55: 
" The minutes of public sittings shall be printed and 

published." 

M. FROMAGEOT suggested that the French text should read 
" sont instead of " seront ". 

The PRESIDENT noted that there was no abjection to 
this proposal. 

The final paragraph of ArticIe 55 in the French text woidd 
therefore read: 

" Les procès-verbaux des séances publiques sont 
imprimés e t  publiés." 

First and Second Readings and FimE Adoption. 

The article was adopted in first reading on 8.1v.35, with 
minor changes of wording and with the number 59. The 
text thus adopted was as follows: 

" I. The minutes referred to in Article 47 of the 
Statute of the Court shall include: 

" The aames of the judges present; 



23'3 Articles 59, 60 

" The names of the agents, counsel or advocates pre- 
sent ; 

" The names, christian names, description and resi- 
dence of witnesses and experts heard; 

" A statement of the evidence produced at the hear- 
ing ; 

" Declarations made on behalf of tlic parties; 
" h brief mention of questions put to the parties by 

the President or hy the judges; 
" And decisions delivered or announced by the Court 

during the hearing. 

" 2. The minutes of public sittings shaII be printed 
and piiblished." 

On 24.11.36 the article was adopted unchanged in second 
reading. 

At the final adoption of the article on 11.111.36, on the 
proposa1 of the Drafting Cornmittee, the word " .~zotamwtent " 
in the French text of paragraph I was dropped and the 
word " corPzprend " (shall include) substituted for " men- 
t ionne ". This involved no change in the English and made 
the text uniform with that of several other articles. 

ARTICLE 60 (Article 54, old Rules). 

SHORTHAND NOTES OF THE ORAL PROCEEDINGS 

14.11.35.* M. URRUTIA would prefer the existing text of the article. 
Discussed as Article 54. Al1 the proposed changes seemed to him either unnecessary 

The PRESIDENT invited the Court to consider Article 54, 
the first paragraph of which was worded as follows in the 
existing Kules : 

" A verbatim record shall be made of the oral pro- 
ceedings, including the evidence takert, under the 
supervision of the ~ e ~ i s t r a r . "  

To this paragraph, the Co-ordination Commission pro- 
posed to add the following new sentence: 

" Unless otherwise decided, this verbatim record 
shall not comprise the interpretations from one offi- 
cial language to the other made in Court by the inter- - . . 

preters." 

At first, the verbatim record had included the speeches 
of advocates and also the translation made in Court bv 
the interpreters. SubsequentIy, the Court had introduced 
the system of a complete translation of the shorthand 
report of the original speech into the other officia1 language. 
This translation duplicated the interpretations, and accord- 
ingly the latter hadbeen omitted from the verbatim record. 
I t  was in view of this practice that the Co-ordination 
Commission had proposed the new sentence. 

Paragraph z of Article 54 ran as follows in the existing 
Rules : 

" The report of the evidence of each witness sha11 
be read to him in order that. subiect to the direc- 
tion of the Court, any mistakes may be corrccted." 

The Co-ordination Commission had proposed no change 
in the second paragraph. 

The third paragraph of the existing article was as follows: 

" The report of statements made by agents, advo- 
cates or counsel shall be communicatcd to thern for 
their correction or revision, subject to the direction 
of the Court." 

The Co-ordination Commission proposed to replace the 
words " agents, advocates or counsel " by the words " agents 
and counsel ", and the words " ex$osés o u  déclarations " 
(statements) by the word " plaidoiries !'.(speeches). Lastly, 
it proposed the d:-letion of the words: " or revision ". 
These words had been inserted in Article 54 in 1926, 2 

and in some cases this had given rise to difficulties. The 
Co-ordination Commission proposed to return to the original 
text of the Rules by omitting the word " revision ". 

* D 2 ,  A. 3. p p  253-256, 
l Ibid., p. 874. 
2 D 2, A..  pp. 148-151. 

or inacceptable. 
In  the third paragraph, the word " ex$ose's " might per- 

haps be replaced by " Plaidoivies ". But, in any case, 
the word " déclarations " should not be deleted, for i t  some- 
times happened that an agent made a declaration before 
making his " 9laidoirie ", and that was what the existing 
article was designed to cover. Lastly, the change to the 
effect that agents and advocates might correct their speeches . 
but not revise them seemed to be going too far. l'in advo- 
cate must have the right to  Say that his meaning was not 
precisely expressed in a certain passage, but that amounted, 
not to  correction, but to  revision. 

hl. S C H ~ C K T N G  also considered that an advocate must 
be allowed to delete from the verbatim record of his speech 
expressions which overstepped his, meaning.1 

M. FROMAGEOT agrecd with Mhl. Urrutia and Schücking. 
He* thought that the existing Article 54 should only be 
very slightly altered, for instance, the word " exposés " 
in the third paragaph might be replaced by " $laidoiries ". 

The PRESIDENT observed that the expression " subject 
to the direction of the Court " had been interpreted in 
the past as meaning that the Court's consent was required 
for a substantial alteration. He thought that in actual 
fact the Court took the speeches as made in Court as the 
basis for its deliberation. 

M. FROMAGEOT wished the word " revision " t o  be retained; 
he considered that the idea underlying it was sound. He 
added that, personally, he worked on the printed edition 
containing the revised text of speeches rather than on 
the roneographed edition. 

The PRESIDENT was doubtful whether the retention of 
the word " revision " might not, in certain circumstances, 
open the door to  niisuse of the privilege. 

Jonkheer VAN EYSINGA observed that, even with the 
existing text, the right was a limited and relative one, 
as it must always be exercised subject to the direction 
of the Court. 

The PRESIDENT thought that the word " correction ", 
rightly interpreted, would suffice. 

M. FROMAGEOT thought that in any case this word 
should not be construed as it had been before 1926: i.e. 
as covering only purely verbaI changes-mistakes of English 
or French. I t  should be given a wider meaning, permitting 
the deletion of passages or expressions going beyond the 

1 Ci. C 16, Vol. III, p. 844, document 138. (See also pp. 835 et sqq., 
documents 124 et sqq.) 
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speaker's intentions. If the word " revision " were deleted, 
the intcrpretation of the word " correction ", which had 
obtained in 1925-as recaIled by the Co-ordination Com- 
mission l--must also be abandoned. 

M. ANZILOTTI pointed out that, in oral proceedings, 
an alteration might assume some importance, for the use 
of one word instead of another might modify or even 
entirely change the meaning of a sentence. -Regard must 
be had to the interests of the other side, who might not 
be aware of the rcvision of the text when making their 
reply or rejoinder, cven though they were subsequently 
informed of it, as was no doubt the case. 

M. GUERRERO, Vice-President, suggested the following 
modification of the Iast paragraph of (existing) Article 54: 
" .) . . of statements . . . for their verbal correction or 
revision, subject to the direction of the Court ". This 
would preclude revision of the substance, which was the 
only danger. 

hl. FROMAGEOT would prefer: " for their correction or 
revision but without substantial modifications ". 

M. URRUTIA thought that the Court should allow the 
deletion of certain phrases or words which a party desired 
to withdraw. Of course, the other side must be informed 
of these modifications. The Court might, for instance, 
prescribe that, before making any change, the party con- 
cerned should notify it to the other side. If the other side 
agreed, what reason was there for leaving the oral statements 
of parties in their original form, if that form embodied 
observations which might have unfortunate international 
effects ? 

The PRESIDENT thought that, in such a case, the pro- 
posed deletion would certainly be brought to the notice 
of the Court, and the latter could sanction it. 

He asked the Court first of al1 to give its opinion upon 
the proposa1 to add the words " at each hearing held by 
the Court " at the beginning of the first paragraph. 

Jonkheer VAN EYSINGA explained that the Co-ordina- 
tion Commission had added these words in order to bring 
Article 54 of the Rules into line with Article 47 of the 
Statute. 

By six votes to three, with one abstention, the proposa1 
was adopted. 

The PRESIDENT next observed that the Co-ordination 
Commission proposed the addition of the words " if any " 
after the words " evidence taken ". 

M. FROMAGEOT thought these words unnecessary. 

The PRESIDENT noted that the Court was not in favour 
of adding these words. 

He then took a vote on the Co-ordination Commission's 
proposa1 for the addition of a new sentence to the first 
paragraph of Article 54 (see preceding page). 

By six votes to four, the proposa1 was adopted. 
The PRESIDENT observed that the sentence would be 

added, subject, of course, to  purely verbal amendment. 
The President said that there were no proposed changes 

in respect of. the second paragraph of ~ i t i c l e  54. ~ h e r e  
being no observations, he declared the paragraph adopted. 

He also observed that the words " agents, advocates 
or counsel " were retained in par'agraph 3. 

I n  the second line of the French text of that paragraph, 
the Co-ordination Commission had proposed to substitute 
" plaidoiries " for " exposés ou déclarations "; it was decided, 

on the proposa1 of M. Urrutia, to use the words " filaidoiries 
ou déclarations " (speeches or declarations) . 

Thc Prcsident rernarked that the Co-ordination Commis- 
sion had suggested the deletion of the words: " or revi- 
sion ". 

M. NEGULESCO drew attention to RI. Fromageot's pro- 
posa1 to Say: " for their correction or revision but without 
substantial modifications ". 

The PRESIDENT first took a vote on the proposa1 for 
the deletion of the words " or revision ". 

By six votes to four, the Court rejected the proposal. 
The PRESIDENT next took the opinion of the Court on 

M. Negulesco's proposa1 for the addition of the words: 
" but without substantiaI modifications ". 

M. ANZILOTTI presumed that it remained understood 
that no change could be made without the consent of 
the Court and of the other side. 

M. GUERRERO, Vice-President, thought that the words 
" subject to  the direction of the Court " sufficed to ensure 
that substantial deletions or corrections would not be made. 

M. NEGULESCO wished the words suggested to be inserted 
in order to make it clear that the speakers' right of revision 
was a limited one and that they could not be allowed to 
alter the substance of their speeches. 

The PRESIDENT took a vote on M. Negulesco's proposal. 

There being an equal division of votes, the PRESIDENT 
gave his casting vote in favour of the maintenance of the 
existing text. 

He then 'took a vote on the whole of Article 54 of the 
Rules, with the amendments adopted by the Court. 

The article was adopted unanimously. 

The article was adopted without discussion in first reading 
on 8.1v.35 as number 60 and with the following text: 

" 1. In respect of each hearing held by the Court, 
a shorthand note shall be made under the supervision 
of the Registrar of the oral proceedings, including the 
evidence taken, and shali be-appended to the minutes 
referred to in Article 59 of the present Rules. This 
record, unless otherwise decided by the Court, shall 
contain any interpretations from one official language 
to  the other made in Court by the interpreters. 

" 2. The report of the evidence of each witness or 
expert shall be read to him in order that, subject to the 
direction of the Court, any mistakes may be corrected. 

" 3. Reports of speeches or declarations ,made by 
agents, counsel or advocates shalI be cornmunicated to 
them for correction or revision, subject to the direction . 
of the Court." 

Second Readitg. 

On 24.11.36, the article was read a second time. On this 
occasion, Jonkheer van Eysinga remarked, in connection 
with paragrapk I, second sentence, that there was another 
of the cases previously mentioned-by him 1 of a text altered 
by the Drafting Committee in 1935 without any trace 
remaining of the reasons for the change of wording. He had, 
for the rest, no objection to make. 

l See y. 145.  
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i n  connection with paragraph 2, it was observed that the Final Adoption. 
practice of the Court was that the report of evidence was On 1r.rir.36 the article was finally adoptkd with minor 
read to and approved by witnesses at a public sitting of the verbal in the ~ ~ ~ l i ~ h  text, the words  hi^ note 
Court. I t  was not therefore necessary to add the words being substituted for -  hi^ record in paragraph 1, and at  
" in Court ". the end of paragraph 3, the words " under the supervision 

The whole article was adopted in second reading. of the Court " for " subject to the direction of the Court ". 

ARTICLE 6 1  (Article 57, old Rules). 

(Th is '  Article i s  com#osed as  follows: Paragra9h r = new;  Paragrafih 2 = paragrafih I of old Article 5 7 ;  Paragra$h 3 = part 
of paragraph I of OZ$ Article 5 7 ,  re~nainder ttew; Paragraph 4 = new; Paragraph j = new; Paragraph 6 = finragraph z 
of old Article 57; Paragraph 7 = îzew; Pavagraph 8 = fiaragraph 3 of old Article 5 7 ;  P u ~ a g r a $ k  9 = new.) 

18.11.35.* 
Discussed as Article 57. 

The PRESIDENT invited the Court to consider Article 57 
of the Rules, relating to interim measures of protection. 

The exiating text of this article had been adopted in 
1931. Some amendments had been proposed by the Third 
Committee and by Count Rostwor~wski.~ The Co-ordination 
Comritission had tried in its draft to meet the various 
observations made. 

The Co-ordination Commission proposed the following 
draft : 

" I. A request for the indication of interim meas- 
ures of protection may be füed a t  any time dnring 
the proceedings in the contentious case in connection 
with which it is made. The request shall specify the 
case to which it relates, the rights to be protected and 
the interim measures the indication of which is pro- 
posed. 

" 2. The proceedings set on foot by the request 
for the indication of interirn measures of protection 
shall have priority over al1 other cases. The decision 
thereon shall be treated as a matter of urgency. 

" 3. If, when the request is made, the-Court is not 
sitting and if, in view of the circumstances of the 
particular case, the President considers that it cannot 
meet in time to enable its decision to be effective, 
he shall act in its stead. 

" 4. In all other cases, the President shall convene 
the Court without delay; he shall also, if he considers 
it compatible with the urgent nature of the interim 
measures of protection, convene the judges, if any, 
who have been appointed, under Article 31 of the 
Statute, to sit in the case tu urhich the request relates. 

" 5 .  The Court or the President, as the case rnay be, 
may indicate interim measures of protection other 
than those proposed in the request. 

" 6 .  The Court may indicate interim measures of 
protection proprio motu. If the Court is not sitting, 
the President mav convene it in order to submit to it 
the question whether it is expedient to exercise this 
right in a particular case. t 

" 7. In al1 cases, the Court or the President shaI1 
only indicate interim measures of protection after 
giving the agents appointed by the parties to repre- 
sent them in the case specified in the request an opport- 

' unity of  presenting their observations. If no agent has 

been appointed, the diplomatic representatives a t  
The Hague of the State concemed shalI be requested 
temporGiIy to act as agent. 

" 8. If interim measures of protection have been 
indicated, any party concerned -in the case specified 
in the request may a t  any time apply for their revoca- 
tion. The decision shall rest with the Court; it shall be 
convened for this purpose without delay. 

" g .  The dismissal of a request for the indication 
of interim measures of protection shall not prever't 
the Government which has made it from making a 
fresh request in the same case based on new facts." 

The Co-ordination Commission's draft covered cases not 
contemplated by the existing text; it reverted to some 
extent to the system in force before 1931) in that it author- 
ised the President to indicate interim measures if the Court 
was not sitting. 

M. SCH~CKING, in order to sirnplify the discussion, pro- 
posed that the article should be taken paragraph by para- 
graph. 

He thought that paragraph I of the Co-ordination Com- 
mission's draft contained an improvement, in that it 
expressly provided that there must always be an actual 
case to which interim rneasures applied for must relate. 

The PRESIDENT, noting that M. Schücking's proposa1 met 
with approvd, opened the discussion on paragraph I .  

Count ROSTWOROWSKI, referring to his mernorandum in 
support of his p r~posa l ,~  read the passage from the text 
submitted by him with the same object in view : 

" A request for the indication of interim measures of 
protection made to the Court by the parties or by one 
of them shaIl follow or accompany the document 
submitting the principal suit to the Court." 

This text designedly mentioned the moment at which 
an appIication might be made, stating that it might either 
accompany or follow the document instituting proceedings. 
Furthemore, the expression " principal suit " was used in 
order to give the proceedings in regard to the request for the 
indication of interim nleasures the character of supplement- 
ary proceedings. 

The object of the second sentence of the first paragraph 
of the Co-ordination Commission's Article 57 was to define 
the form in which an application should be presented. Count 
Rostworowski's text indicated more fully the essential 
particulars which must accompany a request: 

" I t  shaU specify the names of the parties concemed, 
the subject of the principal suit, the rights to be 

D 2 ,  A. 3, pp. 279-283, 
Ib id . ,  pp. 778 and 910. 
Ibid., p. 875. 

D 2, A. 2, p. 315, under Article 57. 
D 2, A. 3, p. gro. 



. 
Article 61 

protected, the interim measures to  b& taken, the narne 
of the agent and his address a t  the seat of the Court." 

Baron ROLIN-JAEQUEMYNS said that the 'existing text 
of Article 57 of the Rules entirely satisfied hirn, and, before 
any arnendments were made, he wanted to know what 
advantages were to be gained by changing it. 

The PFESIDENT said that the existing text of the Rules 
required in every case the immediate convocation of the 
Court, since it deprived the President'of power himself to 
indicate interim measures. That meant that, if the Court 
was not sitting when a request was made, there must, 
notwithstanding the urgency of the matter, be a delay 
corresponding to the time required for the assembly of the 
Court. Further, the 1931 text did not prevent a request for 
interim measures from beingmade without sufficient reason. 
The new text had been drafted to  obviate these two 
objections. 

hl. GUERRERO, Vice-President, preferred paragraphs I 

to  3 of Count Rostworowski's text to paragraphs I and 2 

of the Co-ordination Commission's, for the former gave 
some useful details. 

Jonkheer VAN EYSINGA observed that the first two para- 
graphs of the Commission's text contained nothing new. 
Moreover, it said the same thing as Count Rostworowski's 
draft, but in a more concise and flexible form. 

BI. van Eysinga observed that Count Rostworowski, in 
the observations accompanying his proposal, drew a dis- 
tinction between three kinds of cases which might corne 
before the Court: contentions cases, advisory opinions and 
requests for interim measures. But a request for interim 
measures would seem rather to be a proceeding incidental to 
a conteniious case, and not an independent proceeding. I t  
would therefore be better to adopt the Co-ordination Com- 
mission's draft, which seemed to be based on the latter 
view. 

Count ROST~~~OROIVSKI pointed out that Article 57 of the 
Rules (1931 text) began by laying down that an application 
for interim measures had priority. In  other words, the 
article assumed the request to have aready been submitted. 
I t  appeared desirable, however, to precede this first sentence 
of Article 57 by a provision concerning the time for the 
presentation of a request and specifying the form in which it 
should be made. The existing terms of paragraph I of 
Article 57 were not, therefore, altered; it was merely a 
question of adding something to them. 

With regard to  the question of principle raised by Jonkheer 
van Eysinga, it was beyond dispute that the Court was 
fulfilling one function when it delivered a judgment and 
another when it gave an advisory opinion. The indication 
of interim measures was a function which led up neither to  a 
judgment nor to an advisory opinion; it was therefore an 
independent function. Certainly, it was grafted on to the 
contentious proceedings; and, since it could have no existence 
independently of a principal action, it was, not an inde- 
pendent, but a separate proceeding. This the Court had 
recognised by its-practice. 

M. GUERRERO, Vice-President, thought that the Court 
was in agreement as regards the substance of paragraphs r 
and 2 of the Co-ordination Commission's text and paragraphs 
1, 2 and 3 of Count Rostworowski's text. Might not, thcre- 
fore, the two drafts be referred to the Drafting Committee, 
which would submit a text ? 

The PRESIDENT thought il better to exaininc the whole 
article before refcrring it to the Drafting Committee. 

M. FROMAGEOT having raised the question of the inter- 
pretation of the word " requête " (application) in the existing 
Article 57, the PRESIDENT, considering that a request for 
the indication of interim measures should be regarded as a 
proceeding incidental to a case before the Court, and with 
reference to Article 40 of the Statute, said that he would 
prefer the term " demande " (request)-proposed by the 
Co-ordination Commission and also, for that matter by 
Count Rostworowski-to the term " reqzlête " (application). 

M. FROMAGEOT saw no objection, biit thought it would 
be well for the Drafting Committee to knoy precisely what 
the Court's views were on the question whether what the 
request should contain was to be laid down in detail. 

M. SCH~CKING thought that the indication of details 
would be most valuable to  parties. 

The PRESIDENT observed that in point of fact the first 
sentence of the cxisting Article 57 had not been criticised. 
The Commission, in submitting a new text of the whoIe 
article, had simply sought to  render -it complete; that was 
why it had made additions to paragraphs 7 and 2. 

He proposed to take the opinion of the Court on the 
adoption of paragraph I of Article 57, as proposed by the 
Co-ordination Commission; the vote would, of course, be a 
provisional one. 

MM. URRUTIA and FROMAGEOT pointed out that al1 the 
provisions of the articIe formed an indivisible whoIe. 

The PRESIDENT did not press the point, and observed 
that #aragraph z of the Co-ordination Commission's text 
had given rise to ho remarks. 

He said that $aragra#h 3 of the Co-ordination Commis- 
sion's text raised a question of .principIe, as it proposed a 
return to the system existing before rg31 in so far as 
concerned the indication of interim rneasures by the Pre- 
sident. 

Count R o s ~ t v o ~ o w s ~ ~  recalled that, in regard to this 
point, he had made express reservations. He considered 
that to  give the President this power in the Rules would be 
contrary to  the Statute. 

The wish to avoid the more or less automatic convocation 
of the Court in the event of a request for the indication of 
interim measures, prescribed by the existing article, had, 
however, led him to propose that, before convening the Court, 
the President should make preliminary enquiries of the 
interested parties in regard both to points of law and of fact. 
If necessary, the President would convene the Court for an 
early date and fix the date for a public sitting at which the 
parties could present their observations; but the President, 
after enquiry, might find that it was unnecessary to  convene 
the Court. 

M. GUERRERO, Vice-President, referring to the discus- 
sions which had taken place in 1931, pointed out that the 
decisions which the Court might have to  take in connection 
with interim measures were perhaps more delicate than any 
others, because they would often involve a political elemént 
affecting the sovereignty of States. To entrust the President 
with the duty of acting alone in the stead of the Court would 
therefore be imposing too heavy a responsibiIity upon him. 
Moreover, the word " indication " had been used in the 
article of the Statute dealing with measures of protection 
precisely in order not to offend the susceptibilities of States. 
It had been argued that the power given to the President was 
necessary because it was sometimes impossible to assemble 
the Court rapidly. That reason, in M. Guerrero's opinion, 
was not enough. Before indicating interim measures, the 
parties must be given a hearing; and if the .Court could 
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summon the agents to  appear before it, it would certainly aIso 
have time to assemble. hloreover, i t  was sometimes better 
to be able thoroughly to reflcct upon a decision to be taken 
than to havc to givc an imrnediate answer. Lastly, if the case 
aroused kecn interest, the countries concerned would accept 
more calmly a decision given by the full Court than by a 
single person. 

For these various reasons, M. Guerrero thought it neces- 
sary to reserve the decision in this matter to  the Court alone. 

The PRESIDENT recalled a propoçal of the Third Cornmittee 
which ran as fo!lows: 

" If the Court is not sitting, it shall be convened 
without delay 11y the President. Pending the meeting 
of the Court and its final decision upon the application, 
the Preçident shall have power to indicate any tempo- 
rary measures which may appear to him expedient." 

Furthermore, Mr. Kellogg had made the follolving obser- 
vations on the same subject: 

" I think this rule should provide that, if the Court 
is not sitting, the President may provide for interim 
measures provided such measurcs do not affect the 
final judgment; in other words, that tlic interim mea- 
sures simply maintain the stadus qzto and protect the 
parties. 1 do not see any ncccssity in such case to 
go to  the expense of calling a session of the Court 
in order to institute an interim provision so that the 
final judgment may dispose of the whole case. This 
is the practice, so far as 1 know, of every Court in the 
world." 

The President announced that, at  the heginning of the next 
sitting, he would ask Jonkheer van Eysinga, Rapporteur of 
the Third Committee, to explain the proposa1 of that Com- 
mittee which had just been read and which had not pcr- 
haps been thoroughly understood by everyone. M. van 
Eysinga would also enplain how the Co-ordination Corn- 
mission's draft had bcen worked out on the basis of that 
of the Third Committee. 

19.11.35.* 
Discvssed as Article 57. 

The PRESIDEKT aslied the Court to  proceed with the 
discussion of Article 57. He requested thc Rapporteur 
of the Third Committec to explain, as had been agreed, 
the text proposed by that Committec, and also the changes 
which that text had undergone at the hands of the Co-ordina- 
tion Commission. 

Jonkheer VAN EYSINGA gave the following inform a t '  ron : 
The difficulty which confronted the Court in regard 

to interim measures of protection was that it was not 
always assembled. If it were not for that difficulty, it 
would of course always he the full Court which would 
decide in regard to the indication of such measures. The 
idea which Prevailed when the Rules were drawn up in 
1922 was that interim measures called for prompt action. 
I t  was for that reason that thc.RuIcs deIegated the right 
of taking action to the President, should the occasion arise 
when the Court was not asçembled. That was, moreover, 
in conformity with the practice that had been followed in 
applying Article 48 of the Statute, which said that the 
Court took'the necessary steps for the conduct of the case : 
that clause had not been regarded as a bar to  the making 

of orderç by the President, when necessary. In 1931 the 
Court considered that i t  was advisable to ernphasise, not 
only the urgcncy, but also the importance of interim mea- 
sures of protection; it was desired that the Court should 
act, so far as possible, with the full weight of its authority; 
and that authority would be enhanced if the decision was 
given by the full Court. 

I t  was in view of these considerations that Article 57 
of the Rules was modified in 1931. 

12'hen the Third 'Committee took up the question of 
interim measures, it naturally turned to the case of the 
Prince von Pless and the action which the Prcsident, the 
Iate b1. Adatci, took on that occas i~n .~  I t  was with this 
case in mind that the Coinmittee, while maintaining the 
principle adopted in 193r-namely, that, as a gencral rule, 
it was the full Court which had to decide-propoçed that, 
pending the meeting of the Court to take a final decision, 
it was the duty of the Prcsident to  indicate any provisional 
mcasures which might appear to  hirn expedient. That was 
what was said in paragraph 2 of the Third Committee's 
tcxt. 

When this proposa1 had come before the Co-ordination 
Commission, the latter was also in possession of Count 
Rostworowski's note 3, criticising the idea of allowing the 
President to indicate interim measures provisionally, pend- 
ing the moment when they could be finally indicated by 
the Court. The Co-ordination Commission liad then 
reviewed the whole question, and had reached the solu- 
tion set forth in the proposal which the Court had begun 
to examine; i t  was to  be found in paragraph 3 (see p. 232). 

I t  was in order to  meet the criticiçms of Count Rost- 
worowski, who had pointed out that the indication of 
provisional interim measures by the President was an 
idea foreign to  the Statute, that this text had reverted, 
for cases of exceptional gtavity, to the system of 1922. 

In practice, however, there was a fairly close resemblance 
between the Co-ordination Commission'ç text and the text 
proposed by the Third Committee. But, in forrn, the . 

Third Committee's text left the rjght of indicating interim 
measures of protection to the £1111 Court, and the President 
was only empowered to indicate provisional rneasures which 
the Court, when it had assembled, might or might not 
adopt. 

On the other hand, the Co-ordination Commission's pro- 
posa1 empowered the President to  indicate the measures 
definitively, subject to the Court's right to  revoke the 
decision, if it thought fit, but only if the President believed 
that, unless he adopted these measures, the Court could no 
longer adjudicate usefully because, by the tirne that it was 
assembled, it would be confronted with accomplished facts 
which would deprive its action of any effect. 

Count ROSTWOROWSKI pointcd out that, according to 
the account given by Jonkheer van Eysinga, the cause 
of the difficulties lay in the possibility of the circurnstances 
being of such an urgent nature that they involved the 
necessity for immediate measures. However, in fact, in 
Count Rostworowski's opinion, it must not be forgotten 
that in every case there was a whoIe procedurc t o  be gone 
through which would requirc a certain time. The question 
of urgency was no doubt important, but it must not prevail 
over the observance of lcgal principles. I t  seemed that the 
Court could easily be convened within the time required 
to go through the necessary steps of the procedure : notifica- 
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tion, appointment of an agent, etc. Meanwhile, as Count 
Rostworowski had pointed out in his note, there were 
certain measures which the President would have to  take, 
other than interim measures of protection: in particular, 
a preliminary enquiry. If, at  the end o'f this time, the 
enquiry showed that the question had settled itself, the 
President would no longer need to convene the Court. If, 
however, the question were not settled, the Court would be 
irnmediately summoned, and its meeting would have ,been 
duly prepared by the preliminary enquiry. 

In reply to  a question by RI. Urrutia in regard to the 
situation mentioned by Jonkheer van Eysinga, in connection 
with the Prince von Pless case, the REGISTRAR recalled that 
the German Governmcnt had asked for the indication of 
interim measures to suspend certain measures of constraint 
which had been authorised against the Prince von Pless, 
and which were to become applicable at the end of a time- 
limit due to expire two days after the date on wliich the 
question was submitted to the Court. bI. ildatci had thought 
that, in view of the impossibility of getting the Court to- 
gether before the expiry of this period of two days, it was his 
diity to  ask the Polish Government whether it would not 
think it desirabIe to yrolong this time-limit, in order that the 
Court might adjudicate to some useful purpose instead of 
finding itself confronted with an accomplished fact when it 
came to take its dccision. 

M. URRUTIA observed that JI.  hdatci's action was not in 
the nature of an indication of interim measures of pro- 
tection. 

M. XEGULESCO said that the text proposed by the Co- 
ordination Commission alluded, in its third paragraph, to  
the President's right to indicate interim measures of protec- 
tion when the Court was not Sitting. 

The contentious character of measures of that kind 
debarred the  Court from delegating its powers to its Pre- 
sident. These interim measures were, properly speaking, 
an incident in the main question submitted to the Court, as 
Count Rostworowski had pointed out in his report. The 
parties had to be heard, and the national judges had to take 
their places on thc Bench, in accordance with Article 31 of 
the Statute. If these powers were delegated, the result would 
be, first, to give the President power to decide in a conten- 
tious case, wliicli would be contrai-? to the Statute, and, 
secondly, to  eliminate the national judges, whom the parties 
were entitled to appoint under the Statute. 

Moreover, M. Negulesco doubted whether the Court would 
be acting within the terms of Article 41 of the Statute if it 
gave such powers to  thc President. Even if this delegation 
of powers were possible in law, the President wciuld, in 
nearly every case, find it impossible to perform the task 
imposed on him. If the cause of the dispute consisted in 
certain acts which had heen accomplished, and if the respect- 
ive rights of the parties and the forcible acts were mutually 
contested, how was the President to take steps to safeguard 
the rights of the parties, seeing that the parties could not 
proceed to lay evidence before him, for the taking of evidence, 
according to the Statute, was reserved solely for the Court ? 

Moreover, the gravity of the measure adopted might 
produce serious reactions in a case surrounded with political 
difiïculties. 

hl. SCH~CKING was in favour of the CO-ordinatibn Com- 
, mission's proposa1 because, in his view, it was in the very 

nature of interim measures that they required the bestowal 
of extraordinary poweis upon the President. For i f ,  before 
the intcrim measures could be indicated, it was necessary to 
await the meeting of the Court, the indication might lose 

much of its utility. No doubt, it was necessary to act only 
with the greatest caution, as it was a matter that affected the 
sovereignty of States. On the other hand, most important 
interests might be in issue in such a case and any loss of time 
might be a danger. It was therefore desirable that the Court 
should provide for the possibility, in exceptional cases, of 
interim measures being indicated by the President, subject 
to the possibility of these measures being revoked, if neces- 
sary, by the Court, when it  met shortly afterwards. 

M. GUERRERO, Vice-President, feared that, if the Court 
once more empowered its President to  indicate interim 
measures of protection, serious difhculties might result. 
The indication of interim merisures was a decision of grave 
moral importance, and they would need to be sure that a 
party might not argue, in order to avoid compliance with a 
decision taken by the President, that under the Statute these 
powers were conferred upon the full Court alone. Moreover, 
if the full Court, when it had assembled, were to revoke the 
measures indicated by the President, this would be detri- 
mental to the authority both of the latter and of the Court, 
not to mention the effects which the President's indication 
of measures might have produced in the intervaI. 

For these reasons it  was, in M. Guerrero's opinion, wiser 
not to  reverse the decision which the Court adopted in 1931. 
In taking that decision, the Court had been mindful of the 
fact that it had inserted a new Article 27 in its Rules, 
extending the powers of the President to convene the Court 
when he thought it necessary, and also to the fact that a 
system of quasi-permanent sessions was contemplated. 

The PRESIDENT desired to explain his persona1 point of 
view. The Court was at present working on the basis of the 
existing Statute. That Statute provided for ordinary and 
extraordinary sessions, separated by periods during which 
judges were entitIed to proceed to their homes. The judges 
were also, he said, equally cntitled to be summoned to any 
session, no matter what was their country of origin, for, 
otherwise, the judges domiciled in Europe would be given a 
privileged position. In thesc circumstances, and with com- 
munications as they were at present, it would take about 
three weeks to assemble the Coiirt. A case might be sub- 
mitted in which the indication of interim measures of 
protection was a matter of urgency. Since the Statiite 
contained a cIause providing for such measures, it was 
necessary that the Rules should make adequate provision 
for applying that clause in a manner that would enable its 
object to be attained. That condition would not be falfilled 
if a decision could not be given until a period of three weeks 
had elapsed. On the other hand, it would readily be admitted 
that, if the President were given powers to indicate interim 
rneasures of protection, he must convehe the Court imme- 
diately, and that, so soon as the Court had met, its decision 
would supersede the action taken by the President. 

For these reasons, the President considered that the 
text proposed by the Co-ordination Commission for Ar- 
ticle 57 was better than that adopted in 1931. 

M. FROMAGEOT said t h t ,  like M. Schücking, he was in 
favour of the Co-ordination Commission's proposal, but . 
would like to suggest a slight variation of it. Granted that, in 
certain cases of exceptional urgency, it might be necessary 
for the President to take action himself, would it not be 
possible to lay down that, in such a case, his decision would 
be of an entirely provisional character and would not become 
definitively valid until i t  had been confirmed by the Court ? 
I t  would thus, in fact, be the Court that would decide, and 
that would be in accordance with the Statute; and the  
delicate situation which might anse for the President 's . . 
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authority owing to the possibility of the Court's revoking 
his decision, as was conternplated by the Co-ordination Com- 
mission's text, would in that way be avoided. Or, if the Court 
did not wish to go so far, might not the President be empow- 
ered merely to take the necessary steps to  enable the Court to 
adjudicate usefully, in accordance with the precedent created 
by M. Adatci in the Pless case ? 

M. ANZILOTTI thought that the Third C'ommittee's 
proposa1 was substantially the same as M. Fromageot's 
suggestion. It was, however, essentially different from that 
of the Co-ordination Commission, which laid down that it 
was the President who decided in the Court's stead; whereas, 
according to the Third Committee's proposal, the President 
only decided pending the decisian of the Court, which might 
confirm, modify or revoke the measures provisionally 
indicated by the President. Personally, he preferred this 
method, which was, in his opinion, entirely in harmony with 
the existing Statute. Nevertheless, he could perhaps accept 
the Co-ordination Commission's proposa1 werc it not that 
Article 27 of the Rules, which went further than the Statute 
at present in force, obliged the President to convene the 
Court in cases less grave than that of the indication of 
interirn measures. Moreover, having regard to  paragraph 5 
of that article, M. Anzilotti did not agree with the President 
that overseas judges, not resident in Europe, were always 
entitled to  receive a summons; hence, the time necessary 
for the Court to  assemble would be much less than three 
weeks. To sum up, so long as Article 27 was maintained, 
M. Aazilotti did not feel jt possible to  go further than the 
proposa1 of the Third Committee. 

The PRESIDENT pointed out that Article 27 of the Rules 
had been amended in 1931 to comply with the Assembly's 
resolution asking the Court to examine the possibility of 
attaining, t o  a considerable extent, the object airned at by 
Article 23 of the revised Statute, which Iaid down that the 
Court should remain permanently in session except during 
the judicial vacations. Moreover, the Court had inserted the 
following observation in the commentary which prefaced 
the printed volume of the minutes of the discussions on the 
revision of the Rules in 1931 : 

" The Court's examination of the points above 
mentioned has resulted, inder alia, in the drafting of a 
new text of Articles 27, 28 and 57 of the Rules of Court, 
which is based on the idea that judges are in principle 
always a t  the Court's disposal, the Court itself being 
always a t  the disposai of the parties.l " 

M. URRUTIA thought that the Third Committee might 
be prepared to amend its proposal, and adopt the following 
text: " any measures which he considers necessary in order 
to enable the Court to adjudicate usefully ". That text 
would, morvver, be in harmony with the analysis which the 
Co-ordination Commission had made of the Third Com- 
mittee's suggestion .2 

M. Urrutia could not, however, vote for a text which 
laid down that, if the Court was not sitting when the appli- 
cation for interim measures was received, and if the Pre- 
sident, having regard to the particular circumstances, 
considered that it was impossible for him to convene the 
Court in suficient time for it to adjudicate usefully, he 
shouId make the decision in the Court's stead. That would 
be going beyond ArticIe 41 of the Statute. 

M. GUERRERO, Vice-President, referring to the discussions 
in 1931 whcn the prcsent Article 57 of the Rules was adopted, 

l D 2, A. 2, p. 4. 
D 2, A. 3, p. 875. 

considered that the same points which had been raised then 
arose again on this occasion, because the Court was in the 
same situation. He saw no legal reason for altering what had 
then been decided, or for discarding the text of Article 57 as . 

adopted in 1931 and reinstating the system prescribed in 
1922. 

M. FROMACEOT did not think the Court would be dis- 
carding the text adopted in 1931 if it merely added the 
words: " Pending the meeting of the Court, the President 
shall take the necessary steps l o  enable it to meet and 
adjudicate usefully ". The reason for adding those words 
was to prevent the Court from finding itself confronted with 
some event which wouid make its meeting entirely purposeless 
and its decision ineffective. That was thc practice inaugur- 
ated by M. Adatci, whose action was in no sense an indication 
of interim measures of protection. 

The PRESIDENT pointed out that the Court had two pro- 
posals before i t :  that of the Third Committee and that of 
the Co-ordination Commission. Another possible course 
would be to maintain Article 57 in its cxisting form, bearing 
in mind the fact that M. Adatci had found it  possible under 
that text to take the action that had been referred to. 

M. FROMACEOT suggested a slight alteration in the second 
paragraph of the Third Committee's proposal, which a t  
present read : 

" Pending the meeting of the Court and its final 
decision upon the applicatioii, the President shall have 
power to indicate any ternporary measures which may 
appear to  him expedient." 

He would merely propose to add the words: 

" . . . to enable the Court to  adjudicate usefully." 

That would show what kind of measures would appear 
expedient, and would make it clear that the measures in 
question were not interim measures of protection. 

M. ANZILOTTI pointed out that taking measures to enable 
the Court to sit and adjudicate usefully would mean conven- 
ing the Court and the agents, fixing dates for the hearings, 
etc. 

Jonkheer VAN EYSINGA recalled that the Co-ordination 
Commission, when drawing up its report, had considered 
that, among the measures which the President might take, 
was-a most éssential step-to get into touch with the 
parties. That was the sense in which the words " take 
such rneasures as he considers necessary to enable the 
Court to sit and adjudicate usefully " were to  be under- 
stood. The word "'usefully " meant that the 'President 
must act in such a way that, when the Court met at 
The Hague, it should not be confronted with an act already 
accomplished by one of the parties. 

The PREÇIIIENT pointed out that the question of gct- 
ting into touch with the parties was dealt with in para- 
graph 7 of the Co-ordination Commission's proposal, and 
not in paragraph 3. 

M. ANZILOTTI observed that, in the Prince von Pless 
case, the President had, in short, asked the PoIish Govern- 
ment to await the meeting of the Court .before applying 
certain Ineasures of constraint to the Prince von Pless. Did 
that not constitute, in fact, a provisional indication of 
measures of protection ? 

Baron ROLIN- JAEQUEMYNS considered that  action of that 
kind was precisely " taking the necessary steps to  enable the 
Court to meet and adjudicate usefully ". The indication of 
an interim ineasure of protection, on the other hand, meant 
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laying down, almost theore ticalIy; what a party +vas expected 
to  do in order to fuIfil its duty as a party in a suit before the 
Court. 

M. SCH&KING pointed .out that 11.. Adatci had not 
employed the ritual expression: " 1 indicate ", nor had 
he made reference to  any article of the Statute or of the 
RuIes. Therefore, in his view, it was evident that M. Adatci 
had not wished actually to  indicate measures of protection. 

That was one possible method. Another niethod would 
be to  lay down that any indication of measUres made by 
the President alone would need to be confirmed by the 
Court. Perhaps, in this matter, i t  was not expedient to 
require the Prcsident to perform functions which were not 
manifestly judicial, or to take steps which did not amount 
to an indication of measures. The term " indication " by 
icself did not convey the idea of an ordcr; but to attenuate 
that idea still further might perhaps be an excessive diminu- 
tion of the President's powers. 

Jonkheer VAN EYSINGA, after reviewing once more the 
different courses that were possible, observed that the 
main point to  be settled was whether or not the Court 
desired that the President should address himself to the 
parties-no matter how his action was described-to 
inform thern that the Court had bcen urgently summoned, 
and to suggest that,  in the interval, tIiey should take 
certain steps which appearcd to him expedient. 

Count ROSTWORO~~+SI~I  said that the presçnt discussion 
had confirmed him in his opinion that i t  was not desirable, 
in this matter, to givc powers either to  the President 
or to the Court to engage in diplomatic conversations. 
The Court was a judicial organisation; furthermore, pro- 
ceedings for the indication of interirn measures wcre con- 
tentious proceedings. I t  Ras proper that the arguments of 
both parties should first be heard befcrc any interim mea- 
siires were indicated; but they couId not be so heard by the 
President, if he were going to take action. 

The PRESIDENT asked the Court to  vote on the following 
question : 

" Uoes the Court desire that the Rules shall empower 
the President, pending the meeting of the Court, to 
indicate interim measures of protection in conformity 
with Article 41 of the Statute ? " 

The voting resulting in a tic, the PRESIDENT observed 
that his rule was not to use his casting vote in favour of a 
change in the stntus quo when the voting had not produced 
a majority. In the present case, he would therefore give 
his casting vote in the negative. Consequently, the Pre- 
sident would not be'empowered to indicate interim measures 
of protection under Article 41 of the Statute. 

Jonkheer VAN EYSINGA thought that, in thosc circurn- 
stances, the Court might usefully vote on the question 
raised in paragraph z of the Third Committee's proposal. 
That paragraph made no mention of interim measures of 
protection; it stated that: 

" If the Court is not sitting, i t  shall~ be convened 
without delay by the President. Pending the meet- 
ing of the Court and its final decision upon the applica- 
tion, the President shall have power. . . ." 

In order to satisfy the scruples of some members of 
the Court, Jonkheer van Eysinga would be prepared to  
word the last part of the clause as follows: 

" . . . to take such measures as may appear neces- 
sary to  him to enable the Court to adjudicate use- 
fuIly." 

Jonkheer van Eysinga believed that the idea expressed 
in those words had the support of several members of 
the Court. He proposed that it shouId bc voted upon. 

The PRES~DENT asked if the rneasures contemplated by 
this text were to be communicated to the Council. 

Jonkheer VAN EYSINGA thought that this should be 
done, but added that it would be for the President to  
consider what steps were necessary, according to the 
circumstances of the case; his handç must not be tied 
in advance. 

RI. NEGULESCO said that it was,'no doubt, part of the 
President's duties to take the necessary steps to  ensure that 
a case which was to corne before the Court could be adjudi- 
cated upon. If this text had those duties in view, it was 
superfluous. If, on the other hand, it envisaged something 
else in addition, this should be more precisely stated. 

M. NeguIesco emphasised that the Statute required 
the Court to proceed with the greatest caution. Was it  
realfy possible to  give the President the right, first to 
send telegrams to the parties, thcn to convene the Court, 
and perhaps to confront the latter with accomplished facts ? 
In any case, the text proposed to entrust the President with 
powers the extent of which was not precisely explained. 

Jonkheer VAN EYSINGA said that it &as impossible to 
he more precise in regard to measures which were never- 
theless indispensable in certain contingencies for the good 
administration of justice. In this question, the Court was 
bound to show confidence in its Presidents. 

The PRESIDENT would al50 prefer more precision in 
the proposed formula. I t  had .been suggested that a text 
should be adopted and subjoined to an article in the Rules, 
entitled: " Interim measures of protection ". Would not 
a party which studied this text be therefore led to  believe 
that it gave the President power provisionally to  indicate 
an interim measure ? 

I t  seemed to him 'that what Jonkheer van Eysinga 
really desired was to rrcognise the precedent created by 
hl. Adatci as a method by which the same object might be 
attained as by the indication of interirn measures. If that 
was not the aim of the proposed text, he questioned whether 
it would be in its right place in Article 57. 

The REGISTRAR explained the reasons which had led 
President Adatci to act as he had done in the Prince von 
Pless case. His starting-point had been th6 obligation 
imposed on the President by Article 57 of the Rules, in 
the form given to it in 1931, to convene the Court urgently in 
any case. M. Adatci had considered that the clause creating 
this obligation must be interpreted reasonably, and that it 
could not mean that the Court was to  be convened with the 
certainty of having nothing to do after it had met. Found- 
ing hirnself on that interpretation, M. Adatci had concluded 
that Article 57 contained an implied obligation for the 
President to  take any action indispensable to ensure that, 
when the Court had met, it would at any rate have- the 
possibility of adjudicating to some useful purpose; 

M. GUERRERO, Vice-President, would prefer to  Ieave 
the text of the article as it stood. The President would 
then be able, in face of a difficult situation, to act on the 
same Iines as M. Adatci, but he would do so on his own 
responsibility. If the Court explicitly gave these powers 
to the President in its Rules, but did so in an indefinite 
manner, it might expose itself to difficulties and might 
open the door to forms of action that wouId be dangerous, 
especially in a dispute having a grave political aspect. I t  
would be difficult to draw up a ruIe that would meet every 
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contingency. But future Presidents might, without disad- 
vantage, take the precedent that had been established as 
a guide. 

The PRESIDENT asked the Court to vote on the text 
which Jonkheer van Eysinga proposed to insert in Arti- 
cle 57, in place of paragraph 3 of the -Co-ordination Com- 
mission's proposal; this text was worded as follows: 

" If the Court is not sitting, it shall be convened 
without delay by the President. Pending the meet- 
ing of the Court and its final decision upon the applica- 
tion, the President shall have power to  take the steps 
which appear to  him necessary in order to enable the 
Court to  adjudicate usefully." 

The Court adopted this text by seven votes against four. 

The PRESIDENT observed that, in order to harmonise 
this text with that of Article 57 as proposed by the Co- 
ordination Commission, it would be necessary, in para- 
graph 4, to say " in al1 cases " instead of " in al1 other 
cases ". The Drafting Cornmittee would examine this text 
to see what other adjustments might be required. 

20.11.35.* 
Discussed as Article 57. 

Paragraph 4. 
The PRESIDENT invited the Court to  continue its exam- 

ination of paragraph 4 of Article 57 of the Rules. 
M. FROMAGEOT gathered that the point under discus- 

sion was whether, in principle, judges.ad hoc should be 
sumrnoned, unless it  was actually impossible for them to 
reach The Hague in sufficient time. 

Count R o s ~ w o ~ o w s i i ~  observed that the text submitted 
by the Co-ordination Commission did not state definitely 
that the same judges were meant as those appointed for 
the principal suit, but he gathered that that was the 
meaning. 

He had proposed another wording : 

" ( 5 )  Tnterested parties shall enjoy the benefits of 
Article 31 of the Statute and of the rules regarding 
the participation for the purposes of a case of national 
judges appointed ad hoc, in so far as is consistent with 
the degree of urgency of the interirn measures of 
protection asked for. " 

This draft was designed to avoid prejudging the ques- 
tion he tiad mentioned. For the purposes of the prin- 
cipal suit, the appointment of judges ad hoc might not 
be necessary for another two or three months, but, if 
interim measures of protection were asked for, the Court 
would have to  meet at once, and the presence of judges 
ad hoc might be required. In that case, the interested 
parties might offer to appoint o t h ~ r  perçons as judges 
ad hoc for the purpose of the decision concerning interim 
rneasures, and it  seemed that the Court should not refuse 
to allow this. 

The PRESIDENT observed that the solution suggested 
by Count Rostworowski involved the danger that there 
might be two national judges at the same time in the 
same case, one for the question of interim measures and 
the other for the principal suit. He was doubtful if that 
was consistent with the nature of proceedings in regard 
to interim measures, which were merely incidental to the 
main action and did not constitutc an.independent action. 

Count R O S T ~ Q R O ~ S K I  said that, in one case, an oriiin- 
ary judge who was unabIe to sit in the principal action 
had asked if he could take part in proceedings concerning 
interim measures in the same case; the Court had allowed 
him to do so, holding that the proceedings were separate.l 

AI. GUERRERO, Vice-President, did not think that a 
hard-and-fast rule should be made. Regard must be had 
to the position of a distant country which might have 
appointed a judge ad hoc for the principal action, but 
which, if a question of interim measures of protection 
arose, might be obliged to appoint in his stead some other 
person nearer to the seat of the Court. 

Baron ROLIN-JAEQUEMYNÇ attached special importance 
t o  a case where one of the parties already had a judge 
of its nationality on the Bench. In such a case, the other 
party should have every facility to appoint a judge ad hoc 
for the proceedings in regard to  the request for interim 
measures of protection. 

The PRESIDENT stilI saw a difficulty arising out of the 
fact that there might be two national judges appointed 
for the same case at the same time. 

Baron ROLIN-JAEQUEMYNS thought the solution would 
be for the judge first appointed to resign and be replaced 
by the other. 

Count R O S T ~ O R O ~ S K I  observed that one of the judges 
would be appointed for a certain time and to perform a 
certain duty, while the other judge wouId be appointed 
for another duty which would not materialise at the same 
time. 

M. ALTAMIRA was not sure that the Drafting Commit- 
tee's draft for paragraph 4 would not cover al1 contin- 
gencies. Personally, he thought that the wording proposed 
was very wide, and he thought it  better to  leave it as it 
was, simply aItering the tense of the verb so as t o  ensure 
flexibility in its application. 

M .  URRUTIA asked whether the appointment of a judge 
ad hoc necessarily coincided with the filing of a requeçt 
for the indication of interim measures of protection. 

The REGISTRAR explained that judges ad hoc for the 
principal action might not be appointed until just before 
the opening of the oral proceedings. Nevertheless, when 
Governments had rnanifested an intention to appoint a 
judge ad Aoc, -they were invited to do so as soon as pos- 
sible, precisely in view of the possibility of incidental 
proceedings. The Registrar added that, when the Co-ordi- 
nation Commission had drafted itç text, its main preoccu- 
pation had been the urgency of proceedings in regard to the 
indication of interim measures, and it had followed the 
guidance afforded by the Coiirt's decision in the South- 
Eastern Greenland case, in which the Court had said in 
effect that judges ad hoc might çit if appointed and available.2 

Baron ROLIN- JAEQUEMYNS thought that the object 
aimed at would be attained simply by deleting the words: 
" to sit in the case specified in the request ". 

Jonkheer VAN EYSINGA agreed with this suggestion, 
which would impart greater flexibility to the provision. 
I t  was true, as the President had said, that a party could 
not have two judges ad hoc at the same tirne; but, if neces- 
sary, the difficulty could be overcome by arranging for 
one to  succeed the other, as Baron Rolin-Jaequemyns had 
suggested. 

The PRESIDENT thought that the arguments used in 

D 2, A. 3, PP. 291-302. 
l Ibid. ,  p. 911. 

l South-Eastern Greenland case. 
a A/B 48, p. 280. 
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favour of the appointment of special judges ad hoc for 
proceedings in regard to interim measures would be more 
applicable in the case of a political body than of a Court 
of Justice whose title containcd the word " permanent ". 
The objcct of Article 31 of the Statute was to place States 
which had no judge of their nationality on the Bench on an 
equal footing with those which had. But once a judge 
was chosen, he became a cornponent part of the Court and 
could not be changed. This followed, inter alia, from the 
fact that, if a State had a deputy-judge of its nationality, 
that judge and no other must be appointed as judge ad Roc. 

Count ~ o s ~ w o ~ o m s ~ r  thought that the text proposed 
by him, which was not so precise as that of the fourth 
paragraph of the Co-ordination Commission's text, might 
rneet the case. 

M. SCH~CKINC agreed. UnIike Count Rostworowski's 
draft, that of the Co-ordination Commission definitely 
laid down that the judge appointed for the principal action 
must also be convened for proceedings in regard to interim 
measures. 

Jonkheer VAN EYS~NGA was not sure that the wording 
proposed by Count Rostworowski might not be construed 
as meaning that if, in a case where interim measures of 
protection were applied for, thc judges ad hoc for the prin- 
cipal action had not been appointed, the Court, befoi-e giving 
its decision, must await the appointment of these judges 
or of special judges ad hoc. That would lead to inadmissible 
delay. 

Baron ROLIN-JAEQUEMYNS, in reply, observed that 
Count Rostworowski's text contained the following impor- 
tant reservation: " . . . in so far as is consistent with 
the degree of urgency of the interim measures of pro- 
tection asked for ". In a case where interim measures 
were urgent, Article 31 of the Statute ~ o u l d  not be applied. 

The PRESIDENT took the opinion of the Court on the 
following question: 

" Does the Court prefer the wording of the fifth 
paragrapb of Count Rostworowski's proposa1 to that 
of the fourth paragraph of the Co-ordination Com- 
mission's text 7 '' 

By six votes to five, the Court decided in favour of the 
Co-ordination Commission's text. 

Baron ROLIN-JAEQUEMYNS proposed tha t .  that text 
should be arnended as follows: first, that the words " judges 
if any who have been appointed " sliould be replaced by 
" judges appointed under Article 31 of the Statute "; 
secondly, that the words " . . . to sit in the case to which 
the request relates " should be deleted. 

M. ANZILOTTI asked whetber it was understood that the 
text thus amended referred to judges already appointed. 

Baron ROLIN-JAEQUEMYNS replied in the affirmative, 
but added that a judge ad hoc might resign and the party 
concerned might at once appoint another. 

The PRESIDENT took a vote on. the amendments pro- 
posed by Baron Rolin-Jaequemyns to the text of the 
Co-ordination Commission. 

By ten votes to  one, these amendments to paragraph 4 
of that text were adopted. 

The REGISTRAR observed that the Court, when it under- 
took the second reading of ArticIe 4 bis of the Rules, l 
should perhaps bear in mind this new draft, because the 

. . 
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question whether or not parties would automatically be 
reminded of their right to appoint judges ad hoc assurned 
special importance in view of the adoption of this text. 

The PRESIDENT made a note of this observation and 
took a vote upon the following text for paragraph 4 of 
Article 57: 

" The President shall also, in so far as h;e regards it 
as consistent with the degree of urgency of the interim 
measmes of protection, convene judges appointed under 
Article 31 of the Statute." 

The Court unanimously adopted this text. 

Paragrafih 5 .  
The PRESIDENT read the following text for this para- 

graph, as proposed by the Co-ordination Commission: 

" 5. The Court may indicate interim measures of 
~rotection other than those proposed in the request." l 

Count ROSTWOROWSKI said that he would vote against 
this text, since it would enable the Court to go further 
than the parties asked it to do; and .that,  in his vieW, 
was inadmissible. 

RI. ANZILOTTI thought that, since it was laid down 
that thc Court could indicate interim measures proprio 
motz6, it must also be able to indicate measures other than 
those asked for by the parties. 

M. SCH~CKING thought that, even if it were not laid 
down that the Court could indicate interim measures 
proprio motu, that would not prevent it from indicating 
measures of protection other than those proposed in the 
request. When the Court had to deal with a request 
for interim measures of protection, it must, in the nature 
of things, be able to exercise a very wide discretion. 
Moreover, once the jurisdiction of the Court to indicate 
measures o f  protection was established, there appeared 
to be nothing in the Statute limiting the Court's power 
in that respect. 

M. URRUTIA nevertheless proposed that the Court shouId 
first deal .with paragraph 6,  which concerned the Court's 
right to indicate measures of protection proprio mota. If 
the Court adopted that paragraph, there would then, in his 
view, be nothing to prevent the Court from indicating 
measures not proposed in the request. 

The PRESIDEKT was quite ready to take the opinion 
of the Court on M. Urrutia's proposal; but he thought 
that M. Schücking was right in saying that different con- 
siderations applied to these two paragraphs. For if the 
Court received a request from one party, it was possible 
that the other party would ask it to modify the proposals 
made in the first party's request, and the'court must be 
free to appraise the position. 

M. S C H ~ C K I N G  did not oppose the irnmediate discus- 
sion of paragraph 6, provided it was understood that 
the question arising out .of paragraph 5 was entirely 
reserved. 

The PRES~DENT said that paragraph 5 would be taken 
after paragraph 6. 

The PRESIDENT opened the discussion on paragraph 6 

In fact, the text of the ~ornrnission contained the following 
words : " The Court or the Pïesident, as the case may be, may indi- 
cate . . .". These- words were deleted on account of the decision 
taken as concerned paragraph 3. 
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of the Co-ordination Commission's text, which was as fol- 
lows : 

" 6. The Court rnay indicate interim measures of 
protection @ro#rio mutu. If it is not sitting, the 
President may convoke'it in order to submit to  it  
the question whether it is expedient to  exercise this 
right in a particular case." 

hl. ALTAMIRA wished to draw the Court's attention to the 
fact that Article 41 of the Statute seemed to empower the 
Court to indicate interim rneasures of protection +ro$ri~ 
motu. 

MM. S C H ~ C K I N G  and GUHRRERO, Vice-President, agreed. 
M .  Guerrero added that the existing Article 57 of the Rules 
was also quite clear on the point. 

M. FROMAGEOT referred in this connection to  some 
passages in the Orders made by the Court in the South- 
Eastern Greenland case and in the case concerning the 
agrarian reform in Po1and.l 

The PRESIDENT asked the Court whether they adopted 
paragraph 6 of the Co-ordination Commission's text. 

By seven votes to three, with one abstention, the Court 
adopted this paragraph, subject to  drafting. 

M. GUERRERO, Vice-President, observed, with regard to 
the wording of this paragraph, that the expression " exercise 
this riglht " was not appropriate. The Court had power 
.(" pouvoir ") or jurisdiction (" compétence "), but there was 
no qriestion of a riglit (" dyoit "). That was why he preferred 
the existing text. 

M. S C H ~ C K I N G  observed that the world " requête " {appli- 
cation) in the text should be replaced by " demande" 
(request). 

Jonkheer VAN EYSINGA considered that the only point 
in regard to which there could be any hesitation was the 
first sentence of the Commission's text. That sentence, 
though strictly correct, could be deleted without affecting 
the substance of the text. But, in the gcneral plan of the 
Co-ordination Commission's draft, it was quite appropriate. 
For the rest, he attached no importance to the question 
raised b y  some of hiç coileag~ies Whether the word " faculié " 
(power) would be better than " droit " (right) in this sentence. 

M. URRUTIA observed that, if it were held that the Court 
could indicate interim measures proprio motu, to do so was 
a duty rather than a right. They might Say: " the question 
of the expediency of indicating interim measures of protec- 
tion in a particular case "; this would avert the necessity for 
using either " right " or " duty ". 

The PRESIDENT said that Baron Rolin-Jaequernyns had 
handed him a proposa1 that paragraph 6 of the text proposed 
by the Co-ordination Commission should be replaced by the 
following : 

" The Court rnay indicate interim measures of pro- 
tection firoprio motu. If the Court is not sitting, the 
President rnay convoke it  in order to  submit to  it the 
question whether such measures are expedient." 

M. ALTAMIRA wondered whether it would not be better 
to Say: " The Prcsident shall . . .", For, if he did not 
convene the Court, he might thereby prevent interim 
measures from being indicated. 

~ h e  PRESIDENT was afraid that if the word " may " were 
replaced by " shall ", the President would find himself 
obliged always to convene the Court as soon as a case was 

l -4jB 48 (1g32), p. 284, and A/B 56 (1933). p. 178 in fins. 

submitted to i t ;  that would be going further than was 
intended. With regard to Baron Rolin-Jaequernyns' pro- 
posai, the President thought it would be better to divide it 
for purposes of voting; the first vote might be upon the 
sentence: " The Court rnay indicate interim measures of 
protection profirio motu." He opened the discussion on this 
sentence. 
M. GUERRERO, Vice-President, raised the question 

whether paragraph 6 of the Co-ordination Commission's 
text was quite in conformity with Article 41 of the Statute. 
The former empowered the President to judge as to  the 
expediency of interim measyres, but Article 41 empowered 
the Court, and not the President, to consider whether 
circumstances required the indication of such measures. 

Baron ROLIN-JAEQUEMYNS pointed out that the case 
under discussion was one where no request was presented 
to  the Court by the parties. If, in such a case, the President 
did not convene the Court, it could not function. Moreover, 
the convocation of the Court was already implicitly provided 
for by Article 41 of the Statute when it  said: " the Court 
shall have power to indicate, if i t  considers that circum- 
stances so require, any provisional measures . . .". Of course, 
if the members of the Court considered for tlieir part that 
the Court should be convened, there was nothing to prevent 
them Wrn inforrning the President. 

In reply to a question put by M. Guerrero, the REGISTRAR 
recalled that, when the Rules had been discussed in 1931, 
M. Guerrero had expressed himself as follows with regard to 
the corresponding provision in the existing Article 57: l 

" M. Guerrero considered that the clause would be 
a t  variance with Article 41 of the Statute, which 
empowered the Court, not the President, to judge if 
measures of protection were called for." 

Jlrith regard to this, several judges had exyressed the 
opinion that the President's judgment of the situation was 
purely a preliminary one. He simply had to decide whether 
there was occasion for the Court itself to consider whether 
circumstances required the indication of measures of pro- 
tection. 

The PRESIDENT took a vote on the first part of Baron 
Rolin- Jaequemyns' proposa1 : " The Court rnay indicate 
interim measures of protection firoprio nzolzc." 

, By eight votes to two, with one abstention, the Court 
adopted this text. 

The PRESIDENT took a vote on the second part of the 
text proposed by Baron Rdin-Jaequemyns: 

" If the Court is not sitting, the President may 
convene it  in order to submit to  it  the question whether 
such measures are expedient." 

By nine votes to two, the Court adopted this text. 
The PRESIDENT declared paragraph 6 of Article 57 

adopted in this form. 

Paragraph 5 .  
The PRESIDENT opened the discussion on paragraph 5 

of the text proposed by the Co-ordination Commission: 
" 5. The Court rnay indicate interim measures of 

protection other than those proposed in the request." 
M. ANZILOTTI said that he would vote in favour of this 

text because the principle of the indication of interim 
measures by the Court, proprio motzl, had been adopted. 

l D 2, A. 2, p. 189. 
a See note p. 239, second colurnn. 
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If the Court could only indicate such measures at the 
request of a party, i t  would have to confine itself to sanction- 
ing or rejecting a party's request. But if it could, on its own 
initiative, indicate certain measures, it must also he able to 
modify those requested by a party. . 

The PRESIDENT took a vote on the text which he had just 
read. 

By ten votes to one, the Court adopted this text. 
I t  was understood that paragraph 6 would be placed after 

paragraph 5 in the text of Article 57. 

Paragraph 7. 
The PRESIDENT said that, as a result of the deletions 

involved by the votes already recorded, the text of this 
paragraph of the Co-ordination Commission's proposa1 
would read as follows: 

" 7. In a11 cases, the Court . . .. shall onIy indi- 
cate interim measiires of protection after giving the 
agents . . . an opportunity of presenting their obser- 
vations. If no agent has been appointed, the diplo- 
matic representative at The Hague of the State 
concerned shall be requested temporarily to act as 
agent." - 

M. URRUTIA felt doubtful with regard to. the latter 
part of this text. He would understand if diplomatic 
agents a i  The Hague permanently exercised the functions 
of agents before the Court, but, in the absence of spe- 
cial instructions, diplomatic agents had no officia1 relations 
with the Court. 

Baron ROLIN-JAEQUEMYNS proposed that paragraph 3 
of the existing Article 57 shouId be retained as it  stood. 
In that paragraph the word " parties " was used, whereas 
the text of the Co-ordination Commission spoke of " agents ". 
The difficuIty observed by M. Urrutia would be avoided by 
reverting to the existing text. 

hl. URRUTIA and Jonkheer VAN EYSINCA approved 
Baron Rolin- Jaequemyns' proposal. A part from the con- 
siderations mentioned by the latter, Jonkheer van Eysinga 
observed that some countries had no diplomatic represen- 
tatives at The Hague. 

The PRESIDENT recalled that almost al1 countries had 
representatives accredited to the Government of H.M. 
the Queen of the Netherlands, even though they inight be 
resident in another country. 

The RECISTRAR, referring to what M. Urrutia had said, 
added that from twent y to  twenty-five Governrnents had 
officially instructed their legations at The Hague to keep in 
contact with the Court for various purposes-e.g., for al1 
communications between the Court and those Governments.1 
Furthermore, according to practice, until an agent was 
appointed, the diplornatic representative of a Government 
concerned in a case was often requested temporarily to  act 
as agent.2 ~ 

The PRESIDENT observed that the urgent character of 
interim measures had been the dominating consideration 
in a11 the decisions so far taken by the Court. Now to revert 

. to the text of the existing Rules would be inconsistent with 
this, because no action would be able to be taken until an 
agent had been appointed. 

M. ANZILOTTI, though he shared the apprehensions of 
the President, thought that a remedy should rather have 

l Cf. E IO, pp. 57-60. 
C 74, p. 404 (document I) and p. 9. 

been sought on the lines of the solution proposed by the 
Third Committee for the problem with which paragraph 3 
of the new Article 57 dealt-that was to Say, by authorising 
the President firovisionally to, indicate measures of protec- 
tion. The solution adopted by the Court, however, was a 
different one. 

The PRESIDENT asked the Court whether, as proposed by 
Baron Rolin-Jaequemyns, it desired to  retain the third 
paragraph of th'e existing Article 57 of the Rules. 

By eight votes to three, the Court answered the question 
in the affirmative. 

The PRESIDENT, observing that this paragraph would 
replace paragraph 7 of the Co-ordination Comrhission's 
text, opened the discussion on paragraph 8 of that text: 

" If interim measures of protection have been indi- 
cated, any party may at any tirne apply for their 
revocation. The decision shall rest with the Court; 
it shalI be convened for this purpose without delay. "l 

The President added that the existing Rules said nothing 
as to how the Court was to revoke interim measures which 
had been indicated. 

M. ANZILOM~ asked whether, since it had been decided 
that the Court could indicate interim measures of protec- 
tion propvio mutu, it did not also follow that it could pro+rio 
motu revoke measures which had been indicated. 

Baron ROLIN-JAEQUEMYNS would prefer this paragraph 
to be deleted. In any case, only the original indication, and 
not the measures indicated, couId be revoked. 

Jonkheer VAN EYSINGA thought that the paragraph 
was useful, because circumstances might change, and 
naturally in that case the Court would wish to revoke its 
indication. 

Count ROST~OROWSKI observed that, the provision 
giving the President power to  indicate interim measures 
having been deIeted, paragraph 8 seemed to serve no 
purpose. 

M. ANZILOTTI thought that, nevertheless, there was 
something to be said for retaining this paragraph. A measure 
which had been evpedient at a given time rnight not be so 
two rnonths Iater. Why should not a party, which had 
complied with the Court's indications, have the possibfiity 
of securing the modification of measures taken, or even their 
revocation, if there was no longer any reason for them ? 

Ltrould it not be going too far to Say that, once measures - 
had been indicated by the Court and taken by a party in 
accordance with the Court's indications, they could not be 
revoked ? It must be remembered that the proceedings in 
the principal action might be protracted. 

M. SCH~CKING, though he agreed with Count Rostwo- 
rowski as far as concerned the origin of the clause, also agreed 
with the point of view expressed by M. Anzilotti. But if a 
provision of this kind was adopted, some clause must be 
inserted calculated to prevent the Court from being con- 
fronted with endless proceedings. 

M. ANZILOTTI proposed the following: 

" A party which has complied with the .indications 
of the Court may, on the basis of new facts, present at 
any time a request for the revocation or modification of 
the measures indicated." 

l Cf.  note p. 239, second column. 
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RI. NEGULESCO agreed with hl. Anzilotti and $1. Schücking. 
hfeasures of protection indicated by the Court must be 
temporary in character. Their continuance should depend 
upon the continuance of the circurnstances in view of which 
they were indicated. If new facts subsequently came to light, 
a party should be entitIed to  ask t h e  Court to revoke a 
measurc. 

Accordingly, to the words " if interim measures of pro- 
tection have been indicated ", the words " and if new facts 
have corne to light " might be added. 

The RBGISTRAR recalled that, in the only case where 
this question had ariscn in practice-the case of the Sino- 
Belgian Treaty of 1865-the order indicating interim 
measures of protection had been revoked at the request 
of the party which liad asked for such measures to  be 
indicated, alid not at that of the party to which the indi- 
cation was addressed.l * 

Furthermore, since the measures were indicated " if 
circumçtances so require ", would not the ground for such 
a request be a change in the circumstanccs which had led 
to .the indication of measnres in the first place rather than 
a new fact ? 

M. AKZILOTTI submitted the following new text, taking 
into account the remarks of the Registrar : 

" In theb event of a change in thc circumstances 
which had led to  the indication of interim measures 
of protection, the Court may, at any time, revoke 
that indication." - 

This would empower the Court to revoke its indication 
at the request of either party or on its own initiative. 

The PRESIDENT found evcn this text somewhat too 
narrow. For a change, not in the actual .circumstances 
which had led to  the indication of measures of protec- 
tion, but in some external circumstances, might produce 
effects which would lead the Court to  revoke the measures 
indicated. 

The REGISTRAR observed that the order revoking the 
indication of measures of protection in the Sino-Belgian 
case had emphasised that neither the indication nor the 
subsequenl revocation of measures of protection must 
lend itself to favourising the policy of eithcr That 
was why, according to this order, a change in the circum- 
stances whicli had led to the indication of measures must 
have occurred in order to justify the revocation of the 
indication. 

M. ANZILOTTI suggeçted the following wording: 

" The Court may, at any time, as a result of altered 
circumstances, revoke or modify measures which have 
been indicated." 

Baron ROLIK-JAEQUEMY~S observed that the Court could 
not revoke measures which it had not itself taken and 
which it had merely indicated. I t  could Say that a fresh 
indication was required, but it could not revoke the actual 
measure. 

The REGISTRAR said' that, i n  the order to which he 
had already referred, the wording adopted for the revo- 
cation of the indication previously given was as follows: 

" The President . . . 
" Declares that the order indicating measures of pro- 

tection made by him on . . , shall cease to  be opera- 
tive." 

In reply to a question asked by hl. Anzilotti, the Kegistrar 
explained that hitherto the Court had always given its 
decisions in regard to interim measures of protection in 
the form of orders. 

M. AKZILOTTI suggested another wording for his pro- 
posa1 : 

" Tfie Court may, at any time, as a result of altered 
circumstances, revoke or modify a decision indicating 
measures of protection." 

hl. AKZILOTTI pointed out that the same rule could 
not be applied both to the party which had asked for 
interim measures to be indicated and to the other side. 
The former could always ask for the rcvocation of such 
rneasures, and its request should be complied with. If, 
however, the other party asked for the measures to be 
revoked, there must have been a change of circumstances, 
a phrase which would ais0 cover the possibility of new facts 
having come to light. 

For the rest, a provision of this kind woiild be out of 
place cxcept in a system as detailcd as that proposed 
by the Co-ordination Commission: if the Court were to 
decide to retain Article 57 of the Rules unaltered, the 
same result would be reached by way of interyretation. 
Therc would be no objection to  that. 

The PRESIDENT took a vote on the following text to 
be substituted for the paragraph 8 proposed by the Co-ordi- 
nation Commission : 

" The Court may at any time, as a result of altered 
circumstances, revoke or modify its decision indicating 
interim measures of protection." 

This text was unanirnously adopted. 

The PRESIDENT next invited the Court to consider 
paragraph g of the Co-ordination Commission's text, which 
was as follows: 

" The dismissal of a request for the indication of 
interim measures of protection shall not prevent the 
Government which has made it from maliing a fresh 
rcquest in the same case based on new facts." 

M. ALTAMIRA proposed that the word " party " should 
be substituted for " Government ". 

After a brief exchange of views, the PRESIDENT proposed 
that this paragraph should be worded as follows: 

" The dismissal of a request for the indication of 
interim measures of protection shall not prevent the 
party which has made it from making a fresh request 
based on new facts." 

hl. URRUTIA was prepared to vote for this text, but 
he thoiight that what was provided therein foIIowed as 
a matter of course in view of the adoption of paragraph 8. 
He foresaw disadvantages in going into too much detail. 

The PRESIDENT thought that paragraph g was useful 
in that it constituted a warning to parties that, if a request 
had been refused, i t  must not be presented a second time 
on the basis of the same facts. 

M. ANZILOTTI thought that paragraph g was quite in 
keeping with the general plan of the Co-ordination Com- 
mission's proposal, though the position would be entirely 
different if it were decided to retain the existing Article 57 
substantially unchanged. 

The PRESIDENT said that the paragraph probably owed 
its origin to the dissenting opinion attached by M. Anzilotti 



to the Court's order upon the request for the indication 'of 
measures of protection made in the case concerning the 
agrarian reforrn in Poland.1 In any case, he gathered that 
those rnembers of the Court who were in favnur of detcting 
this paragraph did noi regard it as objectiofinble but simply 
as superfl uouç. 

The President took a vote on paragraph g,  worrled as 
abovc. 

This text was adopted by six votes to  four, -with one 
abstention. 

The PRESIDEKT observed that the ~ o i r t  had now exa- 
mined al1 paragraphs of Article 57. 

Severtheless, before voting on the article as n wtiole, 
they must revert to paragraphs I and 2, in regard to which 
the decision had been reserved. 

, * 
1 he REGISTRAX recalled that, with reprd to paragraph 1 ,  

the Court had bcen in agreement as regards its substance, 
but had to decide bctween the Co-ordination Commis- 
sion's text, that of Coiint Roçtu~orowski and the existing 
text of Article 57, or a combination of thc three. Paragraph 2 

had been adopted, but its fate must depend on the solution 
adopted in regard to paragraph I. 

. The PRESIDENT thought that, in order to nssist the 
Drafting Comrnittee, the Court should dccide which of 
the various proposais it preferrcd. Of course, that would 
not preclude the Drafting Comrnittee from trying to com- 
bine thern. 

M. GUERREIIO, Vice-President, would prefer the Drafting 
Committee to submit a text on which the Court might 
vote. 

M. FROMAGEOT said that several times when votes had 
been takcn he had felt obliged to.vote against the pro- 
posal or to abstain from voting, although sometimes in 
substaiitial agreement, because what the Canrt had to do 
was to,choose between two systems of regulatiori: that 
of the existing Article 57 with al1 its flexibility-substi- 
tuting pcrhaps the word rsqztest for n$$licatiola-atid tlie 
detailed system proposed by the Co-ordination Commis- 
sion with the amendments now adopted. The first tliing 
to do, in his opinion, before voting upon the text, was 
to choose between the existing Article 57 and the Co-ordi- 
nation Commission's proposal. 

Baron ROLIN-JAE~UESIY~S agreed. In his opinion, the 
existmg Article 57-with one or two slight changes-was 
lx-eferable to the Co-ordination Cornniission's text. 

Jonkheer VAN EYSINGA thought that, in order to  bé 
able to make a considered choice hetween these two texts, 
a definitive draft of the Co-ordination Commission's pro- 
posal should be prepared. I t  would be easy to prepare 
a text of Articie 57 on the basis of the Court's successive 
votes in respect of paragraph 3 bnwards. That left the 
first two paragraphs, for which there ir7ere Count Rost- 
worowski's text and that of the Co-ordination Commission- 

The PRESIDENT thought that, in this connection, thc 
Court should first of al1 choose between the first para- 
graph of the existing Article 57 and paragraphs I and 2 

of the Co-ordination Commission's proposal as an intro- 
duction to paragraphs 3 to g of that proposal. 

Ri. ANZILOTTI said that in that case he would vote in 
favour of the first two paragraphs of the Co-ordination 
Commission's text, because he considercd that al1 that 
had been decided with regard to the remainder of the 

article was based on the terms of these two paragraphs. 
He reserved, however, his final vote on the whole article. 

Thc PRESIUEXT took the opinion of the Court on the 
question whethcr they preferred to  retain tlie first para- 
graph of the existing Article 57-which would imply the 
rejection of paragraphs I and z of the Co-ordination Com- 
mission's proposai. 

By nine votes with two abstentions, ttie Court decided 
not to retain thc first parngraph of the existing Article 57. 

The PRESIDENT said that it was understood that this 
vote had simply been taken with a view to the prepara- 
tion of a complete text of Article 57 of th& Rules on the 
basis of the various votes rccorded by  the Court in regard 
to Articlc 57, and ttiat it did not prejudge the question of 
the final choicc betwccn the existing tcxt and thc text 
which had just been voted paragraph by paragraph. The 
lattcr text would be distributed as soon as possible. 

The PRESIDENT observed that, at  the last meeting, the 
Court had reserved its votc on Article 57 as a whole, in 
order to be ablc to have before it a complete test of the 
Co-ordination Commission's proposal, as amended by the 
Court : 

" I. A request for the indication of interim meas- 
ures of protection rnay be filed at any timc during 
the proceedings in the case in connection with which 
it is made. The rcquest shall specify the case to  
which it relates, the rights to be protected and the 
interim measurcs the indication of which is proposed. 

" 2 .  The proceedings set on foot by a requcst for 
the indication of interim measores of protection shaIl 
have p-iority over al1 otlier cases. The decision thereon . 
shall be treated as a matter of urgency. 

" 3. If the Court is not sitting, it shall be con- 
vened without delay,by the President. Pending the 
meeting of the Court and i t s  final decision rrpon the 
request, the President shall have power to take any 
measures wl-iich rnay appear to him necessary in oraer 
to cnable the Court to give an effective decision. 

" 4. The President shall also, if he considers it 
compatible svith the urgent natiire of the interim 
measure; of protection, convenc' the judges appointed 
under Article 31 of the Statute. 

" j. ' The Court rnay indicate interim measures of 
protection other than those proposed in the request. 

" 6.  The Court rnay indicate interim rneasures of 
protection Froprio motu. If the Court is not sitting, 
the President rnay convene it in order to submit to 
it the question whether it  is expedient to indicate 
such measures. 

" 7. In all. cases, the Court shall only indicate 
interim measures of protection after giving the par- 
ties an opportunity of presenting their observations. 

" 8. The Court rnay at any time, by reason of a 
'change in the situation, revoke or modify its decision 
indicating interim measures of protection. 

" g. The rejection of a request for the indication 
of. interim measures of protection shall not prevent 
the party which has made it from making a fresh 
request in the same.case based on new facts." 
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. On the other hand, M. Fromageot had drawn up a 
text which he proposed should besubstituted for the above: 

" A request for the indication of interim measures 
of protection addressed to the Court by the parties or 
by one of them at the beginning or ùuring the course 
of proceedings shall have priority over a11 other cases. 
The decision thereon shall be treated aç a matter of 
urgency. If the Court is not sitting, i t  shall be con- 
vened for that purpose without delay by the Presi- 
dent. Pending the meeting of the Court and its 
final decision on the request, the President shall take 
such steps as he considerç necessary to  enable the 
Court to give judgment to some useful purpose. 

" I n  the absence of a request, if the Court is not 
sitting, the President may convene it to submit to 
it  the question whether it is expedient to  indicate 
such measures. 

" In al1 cases the Court shall only indicate interim 
measures of protection after giving the parties an 
opportunity of presenting their observations on the 
subject ." 

The President explained that this was, in reality, the 
existing text of the Rules, with a clause added to the first 
paragraph. 

M. GUERRERO, Vice-President , considered that the Co-ordi- 
nation Commission's proposal, as amended by the Court, 
constituted an improvement on the existing Rules, because 
it described more clearly the procedure to  be followed 
before the Court. ,He would therefore vote for this prop'osal. 

Baron ROLIN-JAEQUEMYNS preferred M. Fromageot's text, 
because it was shorter and merely made a few dpfting 
changes in the existing Article 57. Speaking generally, 
he was in favour of preserving a certain continuity in the 
Rules. 

M. NECULESCO pointed out that the Court had taken 
the Co-ordination Commission's text as a basis, and had 
arrived by successive steps at the text which was now 
before it. From the point of view of the interpretation 
of the text in the future, it seemed to him more logical 
to  retain this text than to diçcard it in favour of that 
of M. Fromageot. 

Count R o s ~ w o ~ o w s ~ x  said he would vote for Article 57 
as a whole, as adopted in detaii by the Court, subject, 
however, to the reservation that the indication of interim 
measures by the Court $roprio naotzt was, in his view, hardly 
consistent with the spirit of the Statute, which did not 
provide for action by the Court firoprio mot%, whether in 
regard to judgments or to  adviçory opinions. 

The PRESIDENT asked the Court to  vote on M. Fro- 
mageot's text, which, if adopted, would replace the text 
containing the paragraphs which the Court had accepted 
by a vote. 

M. Fromageot's text was rejected by seven votes against 
four. 

The PRESIDENT then put to  the vote the text of Article 57 
as given above, subject to its final review by the Drafting 
Cornmittee. 

This text was unanimously adopted. 

First Reading. 

The text provisionally adopted by the Court on z1:11.35 
(sce above) was amended by the Drafting Cornmittee and 
considered in first reading on 8.1v.35. The article was 

adopted with the text submitted by the Committee and with 
the number 61. The text adopted was as follows: 

" I. [Text identical with that on p. 243 (meeting of 
21.11.35).] 

" 2. -4 request for the indication of interim measures 
of protection shall have priority over al1 other cases. 
The decision thereon shalI be treated as a matter of 
urgency. 

" 3. If the Court is not sitting, it shall be convened 
without delay by the President. Pending the meeting 
and decision of the Court, the President shall, if need 
be, take such measures as rnay appear to  him necessary 
in order to enable the Court to give an effective decision. 

" 4. [Text identical with that of paragraph 5 oii 
P- 243.1 

" 5 .  [Text identical with that of paragraph 9 on 
P- 243.1 

" 6. The Court may indicate interim measures of 
protection $roprio motu. If the Court is not sitting, 
the President may convene it in order to submit to  it 
the question whether it  is expedient to  indicate such 
rneasures. 

" 7. [Text identical with that 'of  paragraph 8 on 
P. 243-1 

" 8. The Court shall only indicate interim measures 
of protection af ter giving the parties an opportunity 
of presenting their observations on the subject. The 
same rule applies when the Court revokes or modifies 
the decision indicating such rneasures. 

" g. When the President has occasion to convene 
the Court, he shall, if he considers it compatible with 
the urgency of the rnatter, convene judges who have 
been appointed under Article 31 of the Statute of the 
Court." 

Note. - For references to Article 61 during the discussion 
on the draft ArticIes 26 and 27 (Article 2j of the Rules in 
force), see Article 25, pp. 57, 58 and 61-63 (meetings of Ir.11, 

12.11 and 13.11.36). 

25.11.36.* 
Article 61. - Second Reading. 

Paragraphs I and z. 
As no observations were submitted, the PRESIDENT 

declared that paragraphs I and 2 of Article 61 were adopted. 

Paragraph 3. 
The PRESIDENT read the text, as adopted in 1935.~ 
He reminded the Court that, at  the beginning of the 

session, he had proposed the following text: ' 

" 3. Should the request be made during the judicial 
vacations, the Court shall be convened without delay 
by the President; as soon as the prese,nce of nine 
members is assured, the President shaIl inform the 
ofher members that their attendance is not neces- 
sary. Pending the meeting and decision of the Court, 
the President shall, if need be, take such measures 
as may appear to him necessary in order to enable 
the Court to give an effective d e ~ i s i o n . " ~  

That clause had been based upon the report of the 
Committee of jurists of 1929, which had held that the 
Court might begin to examine a case as soon as a quorum 

* D 2, A.  3, p p  635-641. 
l See above. 
a See D 2, A. 3, p. 978. 
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was available, and that the President could then inform the 
other mernbers that their presence was not necessary. 

As that text had encountered some objections, the 
President thought i t  would be better to  take the text 
adopted in 1935 as a basis of discussion, without regard 
to the two amendrnents to that text that had been pro- 
posed. 

M. GUERRERO, Vice-President, recommended the adoption 
of paragraph 3 in the.form given to it  a t  the first reading, 
with the addition, however, of a few words to enable the 
Court to be convened without delay by the President, even 
during the judicial vacations. 

M. URRUTIA was in favour of adopting the third para- 
graph without making any change in the text adopted 
in 1 9 ~ 5 .  

M. GUERRERO, Vice-President, observed that there was 
a difference between paragraph 3 of Article 25, which 
gave the President the. right to convene the Court, and 
the proposa1 which had just been made to insert in para- 
graph 3 of ArticIe 61 the words " during the judicial vaca- 
tions ". That proposa1 implied not a right, but an obli- 
gation. 

M. NEGULESCO thought that an examination of the 
text of Article 61, in conjunction with that of Article 25, 
paragraph 3, showed that there was no need to add anything 
to Article GI,  paragraph 3. Paragraph 2 of Article 61 laid 
down that a request for the indication of interim measures 
of protection should be treated as a matter of urgency, 
so that Article 25 would apply. Paragraph 3 of Article 61 
added that the Court would be convened " without delay " 
by the President, thereby showing that the President was 
obliged to convene the Court without delay. 

The PRESIDENT drew attention to  another point which 
had been suggested to  him by the Registrar. Could the 
word " convoquer " be retained in the text, now that the 
revised Statute had corne into farce ? In the practice 
of the Court, the term " convocalion " had acquired a cer- 
tain technical meaning, which wâs associated with the 
notion of extraordinary sessions. 

M. ANZILOT~I confirmed what the President had said. 
Article 23 of the 1920 Statute read : " Le Président convogu'e 
la Cour en session extraordinaire qztand les circonstances 
L'exigent." (" The President may summon an extraordinary 
session of the Court whenever necessary.") ' The former 
Rules had simply reproduced this expression of the Statute. 

The REGISTRAR pointed out that, up to the present, 
the term " convocation " fo1Iowed by  the words " de la 
Cour " had always signified the sumrnoning of the Court 
for an extraordinary session. But, according to Article 23 
of the revised Statüte (English text), the Court was " per- 
manentIy in session ". In order to  avoid criticism, it would 
thesefore be better to Say: " Ies membres de la Cour sont 
convop4és " (" the members of the Court shall be convened "). 

Baron ROLIN-JAEQUEMYNS also considered that there 
was a difference between convening the Court and con- 
vening the members of the Court. Having regard to  its 
antecedent use, the expression " convoqation de la Cozlr " 
might give riçe to certain dificulties, 

He proposed that this third paragraph of Article 61 
should read: " If the Court is not sitting, its members 
shall be convened without delay by the President." 

M. ANZILOTTI asked if the President intended to with- 
draw the text which he had proposed for paragraph 3 
of Article 61, containing the words: " If the request is made 
during the judicial vacations . . ." in place of " if the 

* .  

Court is not sitting ". If the former of these two wordings 
' 

were maintained, the word " convocation " would be perfectly 
suitable. 

M. FROMAGEOT, referring to  M. Negulesco's remarks on 
the words " without delay ", explained why, in his view, 
this expression was appropriate. I t  showed what the Pre- 
sident's duty was, both during vacations and a t  other 
times. In the former case, the words " without delay " 
implied that there was urgency, and that i t  was necessary, 
on that account, to convene the' Court. In the latter 
case, the import of the words was that, although urgency 
was nor a necessary condition for the surnmoning of the 
Court, yet when interim measures were requested, the 
President was bound to convene the Court without delay. 

RI. ANZILOTTI said that the main point of paragraph 3 
of Article 61 was that it referred to the vacations; from 
that point of view the wording proposed by the President 
offered an advantage. 

~onkheer  VAN EYSINGA observed that, under the svstem 
of the 1920 Statute, the Court was not always in çeçsion; 
it was therefore necessary tu provide means for siimrnoning 
it  for an extraordinary session. The term " convocation " 
was used in connection with extraordinary sessions. On 
the other hand, the ordinary session opened at a fixed date, 
and for that session no " convocation was issued. 

.Article 23 of the revised Statute contained a some- 
what similar provision. Throughout the whole year, except 
during the judicial vacations, the Court was customarily 
e n  jonctions (" shall remain permanently in session"). That 
did'not make it impossibIe for judges to go home when the 
Court had nothing to do. But during the judicial vacations 
the Court was not en fonctions, except in cases of urgency; 
if the President sent for the judges they were bound to be 
at his disposal; accordingly, during the vacations-but only 
during the vacations-it was correct to  speak of " convoca- 
tion " in the technical sense which that term possessed under 
the system of the former Statute. 

M. NAGAOKA pointed out that the first sentence of 
paragraph 3 of Article 61 of the Rules was not concerned 
with the action of the Court, but sought to prescribe the 
duties of the President. The words " if the Court is not 
sitting " had reference to a fact; if the members of the 
Court were not present at The Hague, the President was 
always obliged to convene (convoquer) thern without delay. 

He himself would prefer to  maintain the text adopted 
at the first reading, but to word the first sentence as follows: 
" If the Court is not sitting, the President shaIl convene its 
members without delay." That would show that what the 
article sought to prescribe was the duty of the President. 
' M. GUERRERO, Vice-President, proposed the following 

wording: " If the Court is not sitting, it shall be sumrnoned 
to meet (réunie) by the President without delay ". The 
words " summoned to meet " (" réunie ") would be perfectly 
in accord with the second sentence of the same paragraph, 
which began with the words: " Pending the meeting . . . of 
the Court . . ." (" E n  attendant que la Cour se réunisse "). 

M. URRUTIA wished the Court to retain the text of 
Article 61, paragraph 3, adopted in first reading, sub- 
ject, however, to  the foilowing alteration: " If the Court 
is not sitting, its members shall be convened (convoqués) 
without delay by the President ." 

Baron ROLIN-JAEQUEMYNS thought that, in this para: 
graph, the Court should deal only with vacations, since 
the other points were already covered by paragraphs I 

and 2 of Article 61. If this view were adopted, it would 
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avoid the difficulty of deciding whether to  use the expres- 
sion " convening the Court " or the expression " convening 
the members of the Court ". 

Baron Rolin-Jaeqilemyns was strongly in favour of the 
addition previously suggested by the President: " Should 
the request be made during the judicial vacations, the 
Court shall be convened without delay." 

The PRESIDENT asked the Court to vote on the following 
question : 

" Does the Court adopt the following words, in the 
opening sentence of paragraph 3:  ' The members of 
the Court shall be convened . . .', in place of ' The 
Court shall be coiivened ' ? " 

Ry seven votes against one, with two abstentions, the 
Court answered this question in the affirmative. 

The PRESIDENT stated that,  as a result of the above 
vote, the first sentence of paragraph 3 of Article 61 would 
be worded as follows: " If the Court is not sitting, the 
members of the Court shall be convened without delay 
by the President." M. Kagaoka had suggested inverting 
the order of the sentence and saying: " If the Court is not 
sitting, the President shall convene the members without 
delay." Were there any objections to that alteration 7 

Jonkheer VAN EYSINGA said he would not ask for a 
vote on M. Kagaoka's proposal, but he must make a reser- 
vation, as there were other proposals still pending, and their 
fate might be affected by this wording. 

The PRES~DENT declared that, subject to Jonkheer van 
Eysinga's reservation, the Court adopted hl. Nagaoka's 
text. 

Baron ROLIN-JAEQUEMYNS said'that he had abstained 
when the last vote was taken because he did'not feel that 
the Court could usefully decide as to the words " convene 
the Court " before it was certain whether this paragraph 
did or did not relate to judicial vacations. He would 
therefore be glad if a vote might be taken to decide whether 
paragraph 3 of Article 61 did or'did not cover this casc. 

The PRESIDENT observed that Baron Rolin- Jaequemyns 
was proposing to replace the words " if the Court is not 
sitting " in paragraph 3 of Article 61 by the words " if 
the request is made during the judicial vacations ". 

This proposal, being put to the vote, was rejected by 
seven votes against three. 

The PRESIDENT observed that the text now adopted 
for paragraph 3 of Article 61 was as follows: 

" If the Court is not sitting, the members sha1I be 
convened by the President forthwith. Pending the 
meeting and decision of the Court, the President shall, 
if need be, take such measures as may appear to  him 
necessary in order to enable the Court to give an 
effective decision." 

M. A~ZILOTTI pointed out that the President's former 
proposa1 l laid down the very useful principle that, in a 
case of urgency, if nine mernbers were present at ,The. 
Hague, the Court was able to proceed. 

M. GUERRERO, Vice-President, observed that, if a date 
was fixed by the President and if nine members of the 
Court had arrived by that date, there was nothing in 
the Statute which would justify the President in post- 
poning the -0pening of the Court's sittings for several 
days, on .the ground that he had not yet received the 
reply of any particular judge. 

M. ANZILOTTI agreed that that was so. But it was 
still not clear whcther, in fixing the date, the President 
ought to take into consideration the distance which some 
of the judges would have to come, so as to  enable them 
ail to be present at the appointed tirne. I t  had been said 
that judges were free to  travel to distant countries during 
the vacations: was the President bound to  take that cir- 
cumstance into account when summoning the Court ? 

M. FROMAGEOT pointed out that the judges were bound 
to obey the Prcsident's summons; if they had good reasons 
for not doing so, the Court u~ould appraisc them. To lay 
down that the  President might summon the Court and that 
i t  might meet as soon as there was a quorum might give 
rise to  unjustified suspicions in the minds of the parties 
as to  the composition of the Court. I t  would be wiser 
not to  give any ground for such suspicions. 

M. ANZILOTTI pointecl out that, according to Sir Cecil 
Hurst's proposal, the President would be bounci to  surn- 
mon al1 the members of the Court, but  the Court would 
be able to begin to  examine the case as soon as nine members 
were yresent. 

M. NAGAOKA asked how the Court interpr~ted the wurds: 
" Pending the meeting of the Court ". 

The PRESIDENT pointed out to M. Nagaoka that these 
words were a necessary introduction to the clause pro- 
viding that " The President shall, if nced be, take such 
rneasures as may appear to him necessary to enable the 
Coiirt to  give an effective decision." 

M. NAGAOKA observed that, as soon as a quorum was 
present, the Court would begin upon the case; but the 
other judges, who woiild subsequently arrive, would also 
join in its proceedings; this paragraph did not ernpower 
the President to prevcnt members who desired tu sit in 
the case from taking part in the Court's l~roccedings. 
Accordingly, the construction placed upon the expression: 
" Pending the meeting and decision of the Court " covered 
the first part of the additional phrase which had previously 
been proposed by the President. Even without that 
addition the Court would be able to function effectively. 

Baron ROL~?.I-JAEQUE~IYNS considered that the fact of 
the Court's being assembled would not prevent the Pre- 
sident-so long as the Court had not yet given i ts  
sion-from taking such steps as he deemed 
enable the Court t o  give an effective 
to reserve the liberty of the Court. I t  
a question of givinç the President 
the C0urt.l 

Count ROSTWORO~VSKI pointed out that Article 61 soughb 
to show regard for two considerations: first, the urgencj7 
of the case and the desire to  do nothing to prejudice i t j  
urgency; secondly, the position of mernbers of the Cour': 
who were far away. The Court had held that it could giv: 
precedence to the former consideration, and could adjudicati: 
as soon as there was a quorum. That was the view whicki 
had governed the text adopted at the first reading. I t  hac. 
been decided that the President ought to do al1 in his powe:" 
to enable the Court to  function, without, however, waitint; 
until eleven members were present. 

M. FROMAGEOT asked the President to 
the expediency of adding to the text the words 
would authorise the President t o  refrain 
other members of the Court, once a quorum 

See, for the interpretation of the clause in question, pp. 233-238 
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Personally, he wouId vote for the text adopted üt the 
first rcading. 

The PRESIDENT asked ; I I .  Anzilotti if he did not rvisb 
to submit a text. 

M. AKZILOTTI said that he would have made a proposa1 
if thc question at issue had been that of the judicial vaca- 
tions, but that proposa1 had riot been accepted; the wording 
now adopted was " the Court is not sitting ". In that 
case, as the members should always be a t  the Court's 
disposal, he did not feel able to make any suggestion. 

As no nmendment was proposed, the PRESIDEXT declared 
that paragraph 3 of Articlc 61 was adopted in the terms 
that he had just read. 

Personally, he was not in favour of this paragraph for 
the reasons that he had given at the first reading. 

Paragraphs 4 and 5 of Article 61 were adopted without 
observatioris. 

?'he I'I~ESIIIEXT said that, in view of the previous dis- 
cussions, it would be hest that the Court should take as 
,z basis for the  discusçion of thjs paragraph the text adopted 
at thc first r ~ a d i n g . ~  

SI. UIIRUTIA movcd to substitute the words " rnay con- 
vene the. members of thc Court " for thc words " rnay 
convene it ". 

Coiint R o s ~ ~ v o ~ o w s ~ i  observed that the paragraph under 
discussion introducetl a notion which was not entirely in 
accord with the Statute-nameIy, the idea of i~iterim 
measures being indicated by the Court, $ropvio motzt. 
Personally, Count Rostworowski did not think that the 
Court could go so far, nor did he believe that the States 
which had çigned the Statiite Iiad accepted such n pssibiIity. 
That the parties should he ablc to ask thc Court to indicatc 
intcrim measures seemed not unnatural. But to  lay down 
that the Court might indicate thcrn, pvoprio motu, would be 
to anticipate the concessions which States might be disposed 
tu make in regard to their rights of soverelgnty. There 
seemed to bc nothing in the Statutc conferring such powers 
on thc Court. 

Count Rostworowski must thercfore make every reser- 
vation concerning the principle involved in paragraph 6. 
He would vote against the paragraph, because he did 
not regard it  as in harmony with the spirit of the Statute. 

Baron ROLIN-JAEQUEMYNS did not believe that Count 
Rostworowski's arguments against paragraph 6 of Arti- 
cle 61 found any support in the Statute. On the con- 
trary, according to Article 41 of the Statute: " The Court 
shall have the power to indicate, if i t  considers that cir- 
cumstances so require, any provisional measures which 
ought to  be taken to rescrve the respective rights of either 
party." I t  might happen that the Court would consider 
i t  necessary for certain interirn rneasures of protection to 
be takcn to safeguard the dclivery of its judgment and to 
cnsure respect for justice. Morcover, there was nothing 
in the Statute to prevent it from acting in that way. 

Tex t  submitted by the President " adopted in fi& reading with 
modifications ": " Dunng the  judicial vacations, the Court rnay 
indicate interim measures of protection proprio motu. The President 
rnay convene it, as provided in paragraph 3 above, in order to submit - t o  if the  question whether i t  is expedient t o  indicate such rneasures." 
(See ïJ 2 ,  A. 3, p. 878.) 

a See p. 244. 

Jonkheer VAN EYSINGA favoured the retention of this 
paragraph, which had been introduced in 1931, for the 
reasons just mentioned by Baron Rolin-Jaequemyns. Arti- 
cle 41 of the Statute was couched in very general terms; 
it did not say that the Court might only indicatc interim 
measures of protection if it were requested to do so by a 
party. I t  was upon the remarkably wide basis of the text 
of Article 41 that the Court had taken its- stand in 1931, 
when it introduced paragraph 2 of Article 57, and, subçe- 
quently when it maintained that provision (cf.  pp. 239-240). 
Personally, Jonkheer van Eysinga believed that this clause 
was consistent with the Statute, and carried out its intcn- 
tions. 

The PRESIDENT also pointed out that the Court, in 
the order which it had made concerning the request for the 
indication of interim measures submitted in connection 
with the South-Eastern Greenland case l, had spoken in 
the following terms: 

" Whereas, moreover, the Court is satisfied that i t  
rnay proceed to indicate interim measures of protec- 
tion both at the request of the parties (9: of one of 
them) and pvoprio motu; but as the Norwegian request 
for interim measures of protection must first be exa- 
mined, leaving the question whether measures should 
if necessary be indicated proprio motu to be determined 
subsequently. . . , " 

Count R o s ~ w o ~ o w s ~ r  was still unabIe to alter his opinion 
as to  the expediency of inserting this paragraph 6 in Arti- 
cle 61 of the Rules; if this paragraph were omitted, the 
question wouId be reserved; and it  might, if required, be 
discussed on some future occasion. 

M. NAGAOKA agreed with Count Rostworowski's view. 
The passage quoted by the President showed that the 
Court had felt able to  contemplate the indication of interim 
measures, $rofirio motu, although there was no express, 
provisions to that effect in its Rules; it appeared therefore 
that paragraph 6 of ArticIe 61 was superfl uous. 

Jonkheer VAN EYSINGA made a reservation in regard 
to  the words " if the Court is not sitting ", in place of 
which he would prefer to insert: " during the judicial 
vacations ". 

The PRESIDENT put the following question to the Court: 

" Subject to what rnay hereafter be decided con- 
cerning the proposa1 to amend the phrase 'if the 
Court is not sitting', does the Court adopt para- 
graph 6 of Article 6r in the form that avas given to i t  
a t  the first reading " ? 

By six votes against four, the Court answered the question 
in the affirmative. 

The PRESIDENT next put the following question to  the 
Court : 

" Does the Court decide to  substitute the words 
' during the judicial vacations ' for the words ' if 
the Court is not sitting ', in the second line of paragraph 
6 ? " 

By seven votes against one, with two abstentions, the 
Court answered the question in the negative. 

The PRESIDENT noted that the Court agreed, in pur- 
suance of a suggestion by M. Urrutia, to bring the wording 
of this text into accord with the decision it  had taken ta use 
the expression " convene the members of the Court "; the 

1 A/B 48, p. 284; see also A/B 58, p. 178. 
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text adopted for this paragraph would accordingly be as 
follows : 

" The Court may indicate interim measures of pro- 
tection proprio motu. If the Court is not sitting, 
the President rnay convene the memhers in order to 
submit to the Court the question whether it is expe- 
dient to indicate such measures." 

Parngvaphs 7 and 8. 

Paragraphs 7 and 8 of Article 61 were adopted without 
observations. 

The PRESIDENT proposed, in order to  make the phraseol- 
ogy of the. article more uniform, to substitute the words 
" convene the members of the Court " for " convene the 
Court ". 

Paragraph of Article 61 would accordingly be adopted 
in the following terms : 

" When the President has occasion to  convene the 
members of the Court, he shall, if he considers it 
compatible with the urgency of the .matter, convene 
judges who have been appointed under Article 31 
of the Statute of the Court." 

,(Adopted in second reading.) 

ARTICLE 62 (Article 38, old 

See under Article 32, p. 91, for discussion of question 
of preliminary objections in connection with Article 35 
(Article 32 of Rules of r1.111.36) and the " forum flroro- 
gatzcnz ". 

The PRESIDENT went on to Article 38, which dealt 
with preliminary objections, and had been worded as 
follows in the Co-ordination Commission's draft : 

" r .  Any preliminary objection raised by a State 
shall be submitted after the filing of the other par- 

. ty 's Case and within such time as rnay be fixed for 
the filing of the Counter-Case, unless the objection 
is based on grounds independent of the merits of 
the action; in that case, the objection rnay be sub, - 

' mitted without awaiting the filing of the Case. 
" 2. A preliminary objection shaIl contain a state- 

ment of facts and of law on wliich the plea is based, 
and a Iist of the documents in support: it shall end 
with a statement of the conclusions. The documents 
in support shall be printed as an annex to the objection. 

" 3. The party against whom the objection is raised 
may, within the time fixed by the Court, or, if the 
Court is not sitting, by the President, subrnit a written 
statement containing observations on the objection and 
a list of documents in support; this statenie~it shall 
end with the conclusions. The documents in support 

- - 

shall be printed as an annex. 
" 4. Unlcss otherwise decided, the further proceed- 

ings shall be oral. 

1r.rr1.36.* 
Article 61. - Final  Adoption. 1 

The PRESIDENT said that no  changes were propose? 
in the French text of paragraphs I to  8. In paragraph 3, 
the Cornmittee proposed to render the phrase " efi attenduni 
que la Cour se réunisse et se prononce " by " pending thc 
meeting of the Court and a decision by it ". 

In paragraph g, the President said that the Drafting 
Committee proposed an amendment which was more thar: 
a mere verbal correction. I t  proposed ;that the paragrapf. 
should read as follows: 

" g .  When the President has occasion to  convenc. 
the members of the Court, judges who have beer. 
appointed under Article 31 of the Statute of the Cour' 
shall be convened if their presence can he assured at the 
date fixed by the President for hearing the parties.' 

The reason was that the original wording might creat 
an impression that the possibility of sitting without th 
judges ad hoc might be used to  dispense tvith their presence 1 That of course was not the intention, but with the ne 
wording, which really changed nothing, the Cornmitte 
hoped that  any possibility of misunderstanding in thi 
respect woiild be avoided. 

There being no observations, the PRESIDEKT declare 
Article 61 finally adopted ufith the amendments indicate 
above. 

RuEes, with New Paragraph 5). I 
" 5. When the parties have been heard, the 

rnay decide on the objection, or rnay join the 
tion t o  the merits, or rnay take such other decisio 
in regard to it  as i t  considers just." 

M. ANZILOTTI, referring to the first paragraph, aske 
whether the words " when proceedings are begun by mea 
of an application ", which were to be found in the existin 
Rules, were intentionally deleted, and whether i t  h 
intentionally been given a general form which made i.: 
applicable both to proceedings instituted by special agree. 
ment and by application. 

In his view, the point was not unimportant. For wa:; 
it possible to  admit that a party which had signed a special. 
agreement could corne before the Court, after the specia. 
agreement had been filed, and contend that the Court wac; 
not competent to  adjudicate ? 

The PRESIDENT explained that, when the Co-ordina- 
tion Commission had decided to omit the words whick. 
limited the article to  cases submitted by application, i :  
had before it  certain proposals making the article applic- 
able both to  advisory and to contentious proceedings 
I t  considered that the wording chosen would enable E. 

State, in certain circumstances, to appear before the Cour.: 
and dispute its right to adjiidicate on some question sub- 
mitted to  it for advisory opinion. The possession of thi:; 
right n-iight be of considerable advantage. 

M. SCH~CKING acknowledged that, if a party had signet. 
a special agreement, it could not dispute the Court's juns- 
diction, if such jurisdiction had been established in th: 
special agreement itself. But it was conceivable that O 
of the parties might make requests to the Court not fallin 
within the limits of the spet:ial agreement. Then .th<: 

* D 2. A. 3, PP. 732-733. I 
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other party would be able to  contend that, on those points, 
the Court was not competent. 

M. ANZILOTTI thought that in that case it  would no 
longer be a question of a preliminary objection in the 
meaning of that article. 

M. GUERRERO, Vice-President, pointed out that, if both 
parties agreed to submit a dispute to the Court, includ- 
ing the question whether the Court had jurisdiction, and 
if one of the parties then raised the question of jurisdiction, 
that would certainly be a preliminary objection. However 
that might be, he considered that Article 38 was.not only 
concerned with objections to jurisdiction, but with al1 pre- 
liminary objections. Accordingly, seeing that other objec- 
tions, besides those to  the jurisdiction, might he lodged, it 
appeared desirable to  adopt the text as worded by the 
Co-ordination Commission. 

M. URRUTIA thought that a case rnight ariste, in a suit 
instituted by special agreement, in which one of the parties 
might justly contend that the Court had no jurisdiction. 
Why should they therefore restrict the possibility of lodging 
preliminary objections to cases submitted by applicittion ? 

M. AKZILOTTI observed that ' the term preliminary objec- 
tion indicated an objection designed to stop the proceed- 
ings (+rozesshindernde Einvede) . I t  was possible that it 
might be found, as a suit proceeded, that some special 
point was not within the Court's jurisdiction; but in such 
a case the proceedings would still continue. 

He had in mind preliminary objections only in the sense 
that he had just indicated. From that point of view, it 
appeared to him inconceivahle that a State that had signed 
a special agreement could corne and inform the Court that 
i t  had no jurisdiction. ' 

M. FROMACEOT pointed out that a special agreement 
conferred jurisdiction on the Court on a given question, 
and he could not imagine that, after signing an agree- 
ment of that kind, a party could come before the Court 
and argue that the latter was incompetent to  deal with 
that question. 

The President had pointed out, M. ~ r o m a ~ e o t  Conti- 
nued, that paragraph r had been altered so as to enable 
the articIe to be applied to advisory procedire. But the 
Court would remember that i t  had been decided not to 
touch advisory procedure, so that the Co-ordination Com- 
mission's reasons for the course it  had taken seerned to 
have Iost much of their force; and if the reason for a change 
had disappeared, the text might be left in its original 
form. 

The PRESIDENT contended that it was quite possible that, 
in the first stages of an advisory opinion, a question of a 
purely contentious character might arise. 

M. FRO~~ACEOT feared that, in the absence of any defi- 
nition of a " preliminary objection ", that term might lead 
t o  misuriderstandings. As a fact, the word " preliminary " 
did not apply to the nature of the objection, but to the 
moment a t  which it  was subrnitted. If  the text were to 
speak of " objections to the jurisdiction " and " objections 
to  the admissibility ", it would be clear what was meant. 

Jonkheer VAN EYSINGA said that if they re-inserted 
the words " when proceedings are begun by means of 
an appIication "?in the text of Article 38, they would 
understand more clearly what had been in the mind of 
the Co-ordination Commission, for these words were only 
removed to enable the article to apply to advisory pro- 
ceedings. 

M. SCH~CKING, said that, if a special agreement had 
been concluded to safeguard the interests of certain natio- 
nals of a 'party, 'and if the same case were submitted to  
another international tribunaI, i t  was conceivable that the 
other party rnight raise the question of 1itisPendance as a 
preliminary objection, although the Court had had the case 
submitted to it by speciaI agreement. 

M. ANZILOTTI said he did not see how a State which 
had signed a special agreement for the subrnission of a 
case to  the Court could bring the question referred to  in 
the special agreement before sorne other tribunal. 

M. NECULEÇCO thought that there were very good reaçonç 
for maintaining the Co-ordination Commission's text. 

In the first place, if the Court subsequently decided 
to apply in advisory procedure the provision with refer- 
ence to preliminary objections in contentious proceedings, 
this text would be sufficiently elastic to alIow this to  be done. 
In the next place, the text was applicable if a preliminary 
objection was-raised in a case brought by special agreement. 
That was necessary because cases of this kind could readily 
be imagined. M. Negulesco took as an example the case 
of two parties agreein'g, after the signature of the special 
agreement, not.to bring the issue before the Court till after 
a-certain lapse of tim& Should one of the parties subrnit 
i t  to  the Court, contrary to that agreement, the other party 
might lodge an objection to  the jurisdiction. 

M. GUERRERO, Vice-President, also mentioned a very 
usual case in which the same thing might occur. 

The PRESIDENT observed that M. Negulesco and the 
Vice-President had both demonstrated the possibility of 
a preliminary objection being raised in a case subrnitted 
by special agreement. He, for his part, wished to point 
out the possibility of an objection being lodged in connec- 
tion with a request for an advisory opinion. In his view, 
such an objection would involve contentious proceedings. 

M. FROMAGEOT considered that the various contingen- 
cies envisaged by the Vice-President and M. Negulesco 
really represented cases in which the carrying out of a 
special agreement had been made dependent upon the 
fulfilment of a condition. The non-fulfilment of this con- 
dition- might then give rise, in  limine litis, to the filing 
of an objection with the Court. But a clause in the Kules, 
which might be quite appropriate where proceedings had 
been instituted by rneans of an application, would be out 
of place here. When proceedings were instituted by special 
agreement, the documents might have to  be filed simulta- 
neously, and then the formuIa of Article 38 proposed by the 
Co-ordination Commission would cease to be appropriate. 
For, in sucli a case, the first document filed by the party 
lodging the objections would be a Mernorial, not a Counter- 
Mernonal. 

M. ADATCI thought that the Co-ordination Commission 
should be asked to undertake a thorough examination 
of the two cases-namely, that in which proceedings were 
instituted by application,. and that in which they were 
institut ed by special agreement. Further, the Commission 
should endeavour to  find a precise definition of a preliminary 
objection. In  this connection, lie proposed that Article 38 
should be referred back to the Co-ordination Commis- 
sion. 

Jonkheer VAN EYSINGA observed that hitherto it had .  
been the practice only to  mention preliminary objections 
in connection with proceedings begun by application, and 
not in connection with cases submitted to  the Court jointly 
by the two parties. He drew attention to  the danger of, 
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so to speak, suggesting to parties the raising of preliminary 
objections in cases brought by special agreement. 

t 

The PRESIDENT thought that, if the Court decided to 
refer Article 38 backb t o  the Co-ordination Commission, 
it would be most useful if it also gave it some guidance. 
I t  might, for instance, suggest the re-insertion at the begin- 
ning of Article 38 of the words: " when procecdings are 
begun by means of an application "; then the addition 
of a new clause covering in guarded terms the possibility 
of a preliminary objection in a case brought otherwise than 
by application, the Court being left a free hand to regulate 
the procedure by nieans of orders on the basis of the pre- 
ceding provisions. As regards the possibility of a prelimi- 
nary objection in connection with advisory opinions, nothing 
would be said here. 

(The Court agreed.) 

26.v.34.* 
Discussed as Article 38. 

The PRESIDENT obscrved that, at  the end of the previous 
dayis discussion, Article 38 had been referred back to the 
Co-ordination Commission, which was to prepare a ncw 
draft text. 

The Commission had worked on the lines indicated to 
them, a t  the end of the meeting, by the Court in pur- 
suance of a suggestion by the President. It had also had 
before it a text drawn up by M. Fromageot.l 

The result of the Co-ordination Commission's labours 
had taken the form of the three draft artides (Articles 38, 
38 bis and 38 ter) given on page 5 of Distr. 3168, in the 
following terms : 

"Article 38.-When a case is brought before the 
Court by application, any objection to the admissi- 
bility of the application, and any objection to the 
Court's jurisdiction, where the respondent demands 
a decision on the objection before any further pro- 
ceedings on the merits, must be submittcd by the 
respondent at latest by the expiry of the time-limit 
fixed for the filing of the respondent's Counter-Case; 
neverthelcss, if the objection is based on grounds 
independent of the merits of the question, it rnay 
be submitted without awaiting the filing of the Case." 

" Article 38 bis.-r. A preliminary objcction shall 
contain a statement of facts and of law on which 
the plea is based, and a list of the documents in sup- 

-port;  it shall end with a statement of the conclusions. 
The documents in support shall be printed as an 
annex to the objection. 

" 2: The party against whom the objection is taken 
rnay, witIiin the time fixed by the Court, or, if the 
Court is not sitting, by the President, submit a writ- 
ten statement containing observations on the objec- 
tion, and a list of documents in support; at  thc cnd 
of this statement shall bc for~nulated the conclusions. 
The documents in support shall be printed as an anncx 
to it. 

" 3. UnIess otherwise decided, the further proceed- 
ings shall be oral. 

" 4. After hearing the parties, the Court may givc 
its decision on the objection, or join the objection 
to the rnerits, or take such other decision as it thinks 
right. " 

* D 2, A.  3. pp. 87-97, 
l See below. 

" Article 38 ter.-If an objection is lodged in 4 
case brought before the Court otherwise t h a n  b 
an application, the Court, or, if i t  is not sitting, th 
President, shall makc an order for the conduct O 

the proceedings, having regard as far as possible to th 
provisions of Article 38 bis." \ 

.As the adjective " preliminary " had been criticised, 
Commission had replaced it in Article 38 by a definitio 
of that term, as given by the Court in Judgment No. 
" when the rgspondent asks for a decision upon the 
tion before any suhsequent proceedings on the merits . . . " 
On the other hand, according to the Commission's proposal 1 
this cIausc would only appl; to a plea raised to the court'$, 
jurisdiction, or to the admissibility of the action. 

Finaily, the last words of the draft Article 38 gave 
effect to a proposa1 that had beeii made by the Seconi 
Comrnittee in its report in 1933, and adopted in th€ 
Co-ordination Commission's report of ;May 14th. 

Article 38 bis was a combination of some of the para-. 
graphs of Article 38 of the existing Rules and the amend- 
ments proposed by the Second Cammittee in 1933; it wa:; 
in harmony with paragraphs 2 to 5 of Article 38, as propose?. 
by the Co-ordination Commission in its report of May 14th 

Article 38 ter was based on the ideas which he (the Pre-. 
sideni) had expresscd on the previous day. 

The President added that M. Fromageot had propose 
that, if the right of lodging objections were to  be extende 
to actions brought by special agreement, this extcnsio 
shouId be limited to cases of non-observance of a conditio 

~ ~ 

postulated in the special agreement; but the ,Co-ordinatio 
Commission had notfeJt convinced that that was the on1 
case that could possibIy arise, and a majority of the 
mission held that the clause ought to be so wide as to  
everv case. Furthermore. the Commission's text had 
full? avoided saying that the suits contempIated were thos 
instituted by special agreement. t 

M. GUERRERO, Vice-President, asked that M. Fromageot' 
text, to which the Preçident had referred, should be cir 
culated to the Court. 1 

His request was complied with. I 
The PRESIDENT read the text in question, which wa 

.as follows: 

" Article 38.-I. When a case is brought befor 
the Court by application, any objection to  the admis 
sibility of the application, and any objection to th 
Court's jurisdiction to entertain the claim formi 
the subject of the said application must be filed 
the party concerned at latest by the expiry of 
time-limit fixed for the filing of its Counter-Case. 

" 2. When a case is brought before the Court 
a special agreement, filed by one only of the par- 
ties, and whcrc the execution of the said special agree- 
ment is subjccted to some condition, an objectior 
based on the allcged non-observance of that conditiori 
rnust be filcd by the other party as soon as the latte.: 
receives notification of the filing of the special agree- 
ment, and at latest within the period granted to th: 
said party for the filing of the first document of i t j  
written procedurc." 

~ h i s  was followed by an Article 39, in which M. 
desired to rcproduce paragraphs 2 et sqq. of the existin 
Article 38, subject to the various amendments that ha 
been proposed. I 

M. FROMAGEOT explained that, as the expressioii " pre- 
Iiminary objections " was obscure, he had thought it bette.: 
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to define the kinds of objection that must be presented 
in limine litis. Furthermore, the provision, in his text, 
'that the objection must be filed at latest by the expiry 
of the time-limit fixed for the filing of the Counter-Case, 
showed that the party concerned was free to raise the 
objection immediately, if i t  thought f i t ;  this made it 
possible to dispense with the phrase: " . . . if the objec- 
tion is based on grounds independent of the merits of 
the case . . . Case ", which appeared obscure. 

Continuing his explanations, M. Fromageot said that 
his second paragraph referred to cases instituted by special 
agreement, since it was necessary, for the sake of com- 
yleteness, to consider these cases also. M. Fromageot did 
not share the fears that had been expressed that a clause 
providing for this eventuality might be regarded as an 
invitation to  lodge objections against a spccia! agreement. 
In  his text he had used the words: " subjected to some 
condition ", which, in hi& view, covered every possible 
contingency. For the rest, in indicating the moment at 
which objections in such cases " must be filed ", he had used 
exprcssio& designed to tske account of the fact that,  when 
a case was brought before the Court by special agreement, 
the documents constituting the written procedure might , 
have to be filed simultancousl~. 

the hIavrommatis case that the Court had introduced . 
Article 38 of the existing Rules; that article precluded 
the filing of an objection before the submission of the 
Case. -4s that rule had, in its turn, led to practical diffi- 
culties in a recent suit, the Second Committee had pro- 
posed to open the door to the submission of an objection 
which had nothing to do with the merits of the case, even 
before the filing of the Case. The wording of the Co-ordina- 
tion Commission's draft was the same as had been proposed 
by the Second Committee. 

M. FROMACEOT, ieferring to paragraph 4 of Article 38 bis, 
considered that the expression " takc such other decision 
as it thinks right ", which appeared to  contemplate an 
adjournrnent of the mat ter, \vas Cxtremely vague. 

The PRESIDENT explained that these words had been 
added to provide for situations such as might arise as 
a result of the reservations made by certain States when 
signing the Optional Clailse. 

h l .  FROLIAGEOT, turning to Article 38 ter, said that 
Article 38 bis, to which that a.rticle referced, did not appear . 

to givc any instructions for thc conduct of the proceedings, 
but merely stated what an objection should consist of. 

RI. GUERRERO, Vice-President, 'thought i t  would bc 

RI. ANZILOTTI said it would be very difficuIt for him 
to agree with the Commission's proposals, and more espe- 
cially with its Article 38 ter. 

Article 38 dealt with two specific forrns of objection; 
Article 38 bis no doubt alrjo refcrred to th'e same forms 
of objection. On the other hand, Article 38 ter spolte, 
in quite general terms, of objcctions filed in cases brought 
beforc the Court otherwise than by application; but it 
gave no indication as to what kind of objections these 
might be. They could not, by definition, be objections 
to  the admissibility of the application, or to the Court's 
jurisdiction. Furt hermore, according to the proposed 
draft ,  it would appear that, whenever an objection was 
filed in proceedi~~& instituted by special agreement, a 
special order would have to be made to regulate the conduct 
of the proceedings in regard to the objection; that would, 
he feared, be incomprehensible, at  lcast to  people who had 
not been p~;esei-it at  the debates in the Court; the Co-ordina- 
tion Commission's draft would be open to unfortunate 
interpretations. 

In  his vicw, the so-called ohjcctions which might be 
raised when the cxecution of a special agreement was 
subjected to çome condition were of a totally different 
naturc from the objections provided for in Article 38. 
For that reason he would find it possible to accept a text, 
such as M. Fromagcot's, which contained separate claiises, 
within the same article. for each of these contineencies, " 
thus showing that thcy were entircly distinct. 

Lorning to the last words of Article 38, as proy~sed 
by thc Commission, M. Anzilotti said that, whilc he-was 
in agreement on the principle, hc thought it woiild be 
neccssary to modify this clause lrom anothcr point of 
view; or pcrhaps, even, the phrase might be omitted alto- 
gcther. The difficulty in adopting it lay in the words: 
" on grounds indcpendent of the merits of the question ". 
The distinction betwecn the merits and form of the case 
was one of the most difficult problems in matters of pro- 
cedure, and these words would open the door to interrninable 
discussions. 

The PRESIDEST pointed out that the first Rules of 
Court did not contain any provisions in regard to objec- 
tions. I t  was in the ligl-it of the experience gained in 

dangerous to seek to  classify objections in the Rules, 
that bcing a matter in which the Court was almost with- 
out experience, except in rcgard to objections to jiiris- 
diction. As a fact, it  was by no means certain that every 
objection could, necessarily and in al1 cases, be classified 
a s  an objection to the admissibility or an objection to  the 
jurisdiction. 

In his view, the same remark applicd to paragraph 4 
of the proposed Article 38 bis. There was no reason why 
the Rules should prejiidge the future dccision of thc Court. 

Speaking generally, he wouId prefer that the rules in 
regard to  objections should be couched in rather general 
terms. For instance, an article on the subject might be . 

worded somewhat as follows: 

" Objections must be raised, at  latest, ai the time 
of the filing of the last document of the written pro- 
ceedings." 

The rule would not, thus, make a distinction according 
as the objection was raised in an action brought by special 
agreement or by application. Furthermore, the party 
concerned would be left free to file its objcction at any time 
whatever, iip to  thc filing of the last document of the written 
proceedings. For one must bear in mind the possibility 
tha t  the party concerned might think it unnecessary, on 
reading the application, to raise any objection, but might 
be led to an oppositc conclusion after studying thc other 
party's Case. 

M. S C H ~ C K I N G  said he shared the Vice-President's opin- . 

ion. In this connection, hc observed that the Court had 
declarcd; in one of its judginents, that it preferred to 
avoid classifying objections, according as they wcrc raised 
against the admissibility of the suit or the jurisdiction. , 

, . 
1 here were aIso othcr reasonç against such a classification. 

A s  regards the possibility of filing prelin-iinary objet- 
' tions in actions brought by special agreement, he thought 
. that M. Fromageot went too far in seeking to restrict 
this possibility to cases where the execution of the spe- 
cial agreement was " subjected to some condition ". I t  
was impossible to foresee every contingency, and it would 
therefore be better, in his view, to  use some very general 
terms, such as those suggested by the Vice-President. 

Count ROSTWOROWSKI could not regard the omission 



of the word " preliminary." in Article 38 as altogether 
innocuous. The article provided that objections might 
not be filed after the submission of the Counter-Case. The 
Court had admitteri, by its jurisprudence, that questions 
of jurisdiction might be raised at any stage in the pro- 
ceedings. As a result of the omission of the word " pre- 
liminary ", the Commission's text appeared, therefore, 
unduly rigoroiis. To avoid this difficulty, the idea might 
be re-introduced in the following form: " objections filed 
as fireliminary objections ". As M. Fromageot's text for 
Article 38 explained clearly what the term " prcliminary 
objection " rneant, this wording would be neither dangerous 
nor vague-as in the text at  present in force. 

Jonkheer VAN EYSINGÀ wondered whether the second 
phrase of Article 38, as proposed by the Co-ordination 
Commission, could not be omitted; for it did not add much 
to what was already said in the first phrase, in the form now 
proposed for it. 

As regards what Count Rostworowski had said, he did 
not think that the word " preliminary ", in the existing 
Article 38, reiated solely to the time at which the objec- 
tion was raised; in his opinion, it had also some relation 
to  the subject-matter of the objection. Jf this idea of the 
rnatter of the objection, which was undoubtedly embodied 
in the word " preliminary ", was defined-as in the text 
of M. Fromageot and of the Co-ordination Commission- 
there seemed no longer any reason for addinp the notion 
" preliminary ", merely for the sake of form. 

M. ADATCI pointed out that three other memberç of 
the Co-ordination Commission had agreed with M. van 
Eysinga that the second phrase of Article 38, as proposed 
by the Commission, might be omitted. 

M. ANZILOTTI pointed out that, since the Co-ordination 
Commission's article provided expressly for cases in which 
the respondent " demands a decision on the objection before 
any further proceedings on the merits ", the preliminary 
character of the objection was explicitly recognised; Count 
Rostworowski's hesitations on this point were therefore 
large1 y satisfied. 

M. Schücking had criticised the Commission's text because 
it was confined to two kinds of objections, whereas 
M. Schücking considered there might be many other kinds. 
That was quite true; but the only objections which had 
hitherto been encountered in the Court's practice had been 
those to the admissibility of a suit, or to  the jurisdiction. 
In his (M. Anzilotti's) view, the Co-ordination Commission's 
text possessed the advantage of clarity, for everyone was 
more or less familar with the terms " admissibility of the 
application " and " jurisdiction of the Court ". hloreover, 
if an objection were submitted which could not be described 
precisely either as an objection to admissibility of the suit 
or to the jurisdiction, it would always be possible to apply, 
by analogy, the provisions laid down for those two kinds of 
objections. 

Count R o s ~ w o ~ o w s ~ r  said that the phrase rpC-ired to  
by M. Anzilotti, which the Commission had UF in place 
of " preliminary ", did not suffice to remove his scruples. 
I t  was necessary to  Say that the exception had been raised 
" as a prelirninary objection ". 

M. ANZJLOTTI said that, if Count Rostworowski was 
prepared to aIIow the respondent State first to set up 
3 defence on the merits and then to contest the Court's 
jurisdiction, he must make an express reservation. Rlore- 
ovcr, the Court had pronouncea ail opposite opinion in 
its Judgment No. 12. 

" Nevertheless, if the objection is based on grounds 
independent of the merits of the question, it may 
be submitted without awaiting the filing of the Case." 

' The PRESIDENT asked the Court to  vote on Jonkheer 
van Eysinga's proposa1 to omit the last phrase of Article 38 
of the Commission's text, namely: 

This proposa1 was adopted by ten votes, with two absten- 
tions. 

The PRESIDENT declared that the phrase in question 
was omitted. 

He then put to the vote Count Rostworowski's motion 
to replace the words, in the Commission's text : 

" objections to the admissibility of the application, 
and any objection to the Court's jurisdiction, where 
the respondent dernands a decision on the objection 
before any further proceedings on the merits must. . . ." 

. 

by the words: 
" objections filed, as preliminary objections, ta the 
adrnissibility of the application or to  the Court's 
jurisdiction, must. . . .!' 

The results of the voting showed five votes against 
five, with two abstentions. The President gave his casting 
vote in the same sense as his first vote, and the proposal 
was accordingly rejected. 

M. GUERRERO, Vice-President, recalled that he had 
submitted the following text, which he ssked the Presi- 
dent to put to  the vote: 

" Objections must be filed, at  latest, at  the time 
of the submission of the last document of the writ- 
ten proceedings." 

He added that the above text was intended to replace 
Article 38, as proposed by the Co-ordination Commission. 

hl. NEGULESCO asked the Vice-President whether, in 
his opinion, if his proposa1 were accepted, the respondent 
would be estopped from raising an objection to the jurisdic- 
tion when he came to plead on the merits. 

M. GUERRERO, Vice-President, considëied it.-impossible 
that a party, having begun to plead on the merits, should 
raise an objection to  the jurisdiction. 

M. NEGULESCO thought that, in that case, there was a 
difference of opinion as to  whether or not there was estoppel 
in çuch a case. The Court's Judgment No. 12 said (p. 22) 
that Article 38 of the Rules did not imyly an estoppel. 

M. ANZILOTTI pointed out that, according to the same 
judgment, if a party pIeaded on the merits, it could no 
longer raise a plea to the jurisdiction. 

The PRESIDENT asked the Court to consider M. Guerrcro's 
text. 

M: ANZILOTTI explained why it was impossible for him 
to accept this text, though he recognised its advantages. 

M. URRUTIA pointed out that, according to M. Guerrero's 
text, an objection could be filed at any time up to the 
subrnission of the last document of the written procedure. 
But, in the case of a preliminary objection, the end of the 
time-limit should, i t  would rather appear, be the filing 
of the first document of the written procedure by the 
respondent. 

M., NEGULESCO was afraid that, if it adopted the Vice- 
President's motion, the Court would by implication decide 
the question whether a respondent who did not lodge a 
plea to  the jurisdiction before arguing the merits was liable 
to be precludcd from lodging that plea. 
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He pointed out that the Court's jurisdiction could not 
be assimilated to  that of municipal courts. The latter 
possessed a general jurisdiction, whereas the Court's jiiris- 
diction resuIted only from the wishes of the parties, as 
expressed either by a special agreement or by a treaty 
tliat had been concluded (Article 36 of the Statute). ' I t  was 
therefore a question of substance which could be raised 
during the oral proceedings. The respondent, who possessed 
this right, could, however, institute fresh proceedings under 
Article 38 before judgment was given on the merits. 

' The PRESIDENT thought that the Court might now vote 
on the Vice-l'resident's motion. 

M. S C H ~ C K I N G  proposed that the motion should run: 
" any firelirnifiary objection . . .", etc. 

M. GUERRERO, Vice-President, accepted this amendment. 

M. ANZILOTTI asked M. Guerrero whether he aIso had 
in mind cases submitted by special agreement. 

M. GUERRERO, Vice-President, replied in the affirmative. 
Baron ROLIN-JAEQUEMYNS asked whether the motion 

meant that an objection should be raised before the pre- 
sentation of the Counter-Case. 

M. GUERRERO, Vice-President, thought that a party 
should be free to lodge an objection-this would be the 
Iatest possible moment-up to the time when that party 
had to reply to the other party's claim. 

The PRESIDENT read the text of M. Guerrero's motion 
as finally drafted by the latter: To replace the clause 
in Article 38 of the Co-ordination Commission's draft by 
the following: 

" Any prcliminary objection shall be submitted at 
latest before the expiration of the time fixed for the 
filing by the party raising the objection of its first 
document of the written proceedings." 

Baron ROLIN-JAEQUEMYNS, observing that M. Guerrero's 
text was intended to apply both to  cases submitted by 
special agreement and to those brought by application, 
asked that the opinion of the Court should bc taken 
separately in regard to the two categories of cases. 

M. GUERRERO, Vice-President, as author of the pro- 
posai, agreed to Baron Rolin- Jaequemyns' request. If 
the Court's vote were affirmative in both cases, there 

, would be nothing to add to the text. If, on the other 
hand, the Court adopted the proposal onIy with regard 
to  cases brought by application, the word " application " 
would have to be embodied in the text. 

The PRESIDENT took the opinion of the Court on 
M. Guerrero's text, regarded as applicable to cases brought 
by application. 

By nine votes to three, the Court adopted the text. 

The PRESIDENT then asked the Court to vote on 
M. Guerrero's text regarded as applicable to cases sub- 
mitted by speciaI agreement. 

Upon a vote being taken, six members of the Court 
voted for the motion and six against. 

The PRESIDENT, being anxious that the Court should 
be in a position to  pass upon the whole question of objec- 
tions, including aIso objections in cases submitted by 
special agreement, gave his casting vote for the motion. 

Accordingly, he announced that, provisionally, the text 
for ArticIe 38 proposed by the Co-ordination Commission 
was replaced by that proposed by M. Guerrero, narnely: 

" Any preliminary objection shall be submitted a t  

latest before the expiration of the time-limit fixed for 
the filing by the party raising the objection of its 
first document of the written proceedings." 

M. ANZILOTTI observed that,  for the moment, this new 
Article 38 was therefore to  be regarded as covering both 
cases brought by application and those submitted by special 
agreement. 

The PRESIDENT turned next to  ArticIe 38 bis. 
1.e asked members of the Court not to dwell too much 

on points of f o m  ; the texts were to  be regarded as submitted 
subject to amendments of wording. 

Baron ROLIN-JAEQUEMYNS thought that paragraph 2 

of Article 38 of the existing Rules expressed the same 
thing in a better way. 

The PRESIDENT said that the Co-ordination Comrnis- 
sion might be instructed as.far as possible to follow the 
wording of paragraph 2 of Article 38 of the existing Rules. 
But he himself was not quite happy about the last part 
of this paragraph: " . . . it shall mention the evidence 
which the party may desire to produce ". - Did not the 
words " documents in support ", used just before, cover al1 
written evidence ? 

M. A ~ z ~ ~ o r r r  thought that there might be other evi- 
dence. As, in the case of objections, there was only one 
answer, the party concerned should be called upon to  
give particulars of its defence a t  the eadiest possible moment. 
Xe,therefore proposed that the text of the existing Rules 
should be retained. 

... 

The PRESIDENT accordingly took a vote on the second 
paragraph of Article 38 of the existing Rules. 

This text was maintained by a unanimous vote. 

The PRESIDENT next turned to paragraph 3 of Arti- 
cle 38 bis. 

M. GUERRERO, Vice-President, with regard to  this para- 
graph, would be inclined to adopt the text of paragraph 4 
of Article 38 of the existing RuIes. 

The PRESIDENT drew attention to the second sentence 
of this paragraph : 

" The provisions of paragraphs 4 and 5 of Article 69 
of the Rules çhalI apply." 

The two paragraphs referred to reIated to summary 
procedure. The President therefore thought the sentence 
superfluous. 

M. ANZILOTTI recalled that the sentence was designed 
to enable al1 evidence to  be produced a t  the oral pro- 
ceedings, including other than written evidence. The 
characteristic feature of summary procedure was that every- 
thing took place a t  the hearing. If  a party had reserved 
the right to  cal1 certain witnesses, and if the Court decided 
to hear them, it  would summon them immediately. The 
idea was to  make the procedure as speedy as.possibIe. The 
sentence in question usefully supplemented the preceding 
one. 

The PRESIDENT asked whether the Court wished to 
replace paragraph 3 of the Co-ordination Commission's 
Article 38 bis by the last paragraph of Article 38 of the 
exist ing Rules. 

He noted that 'the members of the Court were unani- 
mously agreed on this point. 

Accordingly, he stated that paragraphs I, 2 and 3 of 
the Co-ordination Commission's text were replaced by 
the second, third and fourth paragraphs of the existing 
Rules. 



He asked what should be done with regard to  the fourth 
paragraph of the Co-ordination Commission's Article 38 bis. 

M. ANZILOTTI said that he was disposed to accept this 
clause. 

Baron ROLIN-JAEQUEMYNS asked that this clause should 
be divided up. 

l 

The PRESIDENT called upon the Court to  express its 
opinion upon this clause, phrase by phrase. 

" .4fter hearing the parties, the Court ma37 either 
give its decision upon the objection.. . ." 

(No objection.) 
" . . . or join the objection to  the merits . . . " 

(No objection.) 
" . . . or take such other decision as it thinks right." 

M. SCHUCKIXG considered that the only way in which 
the Court could deal with a preIiminary objection was 
either by giving its decision upon it a t  once or by joining 
it to  the merits. 

The PRESIDENT could also conceive other possibilities, 
for instance, if the case was one brought under the Optional 
Clause and if  the party against which the application 
was directed had only acceptcd the Clause with rcservations. 
But he agreed that, if the Court thought that these other 
possibilities were covered by the phrase: " . . . the Court ' 

may either give its decision upon the objection . . . ", 
the end of the sentence was perhaps unnecessary. 

M. ANZILOTTI waç afraid that the concluding phrase 
of the sentence might be read as meaning more than was 
intended; it might be understood that the Court need not 
consider the objection. 

The PRESIDENT asked whether there was a proposa1 
to delete the words following: " or join the objection to 
the merits ". 

He was afraid that, if nothing was said except that 
" the Court may either give its decision upon the objec- 
tion or join the objection to the merits ", any other course 
would thereby be excluded. 

M. ANZILOTTI thought that in point of fact the Court 
would always pass upon an objection. The question was 
simply whether it must do so a t  once or when it  considered 
the merits. On the other hand, it could not act as though 
the objection had not been lodged. But a phrase as general 
as " or take such other decision as it  thinks right " would 
cover the adoption of that course. 

The PRESIDENT thought the best thing would be to delete 
these words. 

(It was decided accordingly.) 

The PRESIDENT next invited the Court t o  consider 
Article 38 ter (see p. 250). 

The President recalled that the Court had been equally 
divided in regard to  the question of objections raised in 
cases submitted by special agreement and that, in order 
to leave the question open, the President had given his 
casting vote in favour of making the new first paragraph 
of Article 38 aIso applicable to such objections. Hiç object 
had .been t o  give the Court an opportunity of coming 
to a definite decision in connection with Article 38 ter on 
the following question : 

" 1s it the Court's wish that the of objec- 
tions in cases brought .by speciàl agreement should 
bc dealt with in a special provision ? Or, on the 
contrary, does it wish there to be only a single clause 
implicitIy covering both contingencies ? " 

In this connection, the President observed that the Court 
had already adopted a clause which would cover both 
contingencies. 

M. ANZILOTTI thought there was a third possibility- 
namely, that the Court rnight prefer to cover only cases 
brought by application without covering, either impli- 
citly or expressly, cases brought by special agreement. 

The PRESIDENT agreed. He thought that there would 
have to be a series of votes before the position bécame 
quite clear. ln  the first place, he wanted to know the 
answer to  the following question: 

" Does the Court wish the Rules expressly to cover 
objections raised in cases brought by special agree- 
ment ? " 

He took a vote on this question. 
Baron ROLIN- JAEQUEMYNS explained his vote. His idea 

was that the first part of Article 38, as just adopted, applied 
not only t o  cases brought by application, but also to  cases 
brought by special agreement. 

The Court, by eight votes to  four, answered the question 
in the ncgativc. 

The PRESIDENT said that in that case he would regard 
both Article 38 ter. proposed by the Co-ordination Com- 
mission and No. 2 of Article 38 proposed by M. Fromageot 
as rejected.l 

The Court accordingly was lcft with the Vice-President's 
draft-which had already been accepted for cases brought 
by application-as the new first paragraph of Article 38. 
The question now arose whether the Court wished to add 
something to this text in order to  limit its application to  
cases brought by application, or whether, on the contrary, 
it preferred to  leave the text unchanged. 

Jonkheer VAN EYSINCA would prefer i t  to be limited 
to cases brought by application. 

M. GUERRERO, Vice-President, observed that the suc- 
cessive votes taken showed that there was a majority 
which wished objections to be treated in the same way; 
whether the case was brought by application or by special 
agreement. 

In those circumstances, he thought that a fresh vote 
to determine whether anything should bc added to the 
text adopted in order to confine its effects to actions brought 
by application would be quite superfluous and might place 
the Court in a contradictory position. If  the President 
did not share his opinion, he would prefer that the whole 
question should be referred back to the Co-ordination 
Commission, as the Court's sole idea was to  accomplish 
a work of real utility. 

The PRESIDENT took the opinion of the Court as to 
whether Article 38 çhould be referred back to the Co-ordi- 
nation Commission. 

Ry eight votes t o  two, with two abstentions, the proposal 
was rejected. 

M. GUERRERO, Vice-President, observed that the rejected 
motion was for. the reference of the article t o  the Com- 
mission for rcconsideration of its substance. But it would 
be a good thing if the commission would exaniine it  from 
'the point of view of wording, as some modification in that 
respect might be desirable. 

The PRESIDENT recalled that the Co-ordination Com- 
mission was entrusted with the revision of the wording 
and the harrnonising of texts adopted by the Court. 

See p. 250. 



Article 62 

He asked the Court to Say whether it desired that some 
words should be added to the text adopted on the proposal 
of the Vice-President in order to confine its effects to  cases 
submi tted by application. 

The Court expressed its opinion against such an addition. 

M. FROMAGEOT drew the Court's attention to the fact 
that, when Article 33 1 h'ad been considered, its fourth 
paragraph had been reserved for consideration in con- 
junction with the question of objections. 

The REGISTRAR said that paragraph 4 of Article 33 
related to  the orders to be made i f  an objection was filed. 
In consequence of the decision referred to by N. Fromageot, 
the Co-ordination Commission had considered the question, 
and it  had found that all ' that was necessary had already 
been said in the text of ArticIe 38 proposcd by it. That 
was the reason why the paragraph had not becn brought 
up again before the Court. 

1 .~1 .34 .*  
Disct~ssed as Article 38. 

The PRESIDENT next turned to Article 38, which was 
as follows: 

" X. Any preliminary'objection shall be submitted 
at latest before the expiry of the time-lirriit fixed for 
the filing by the party subrnitting the objection of 
the first document of the written proceedings to be 
filed by that party. 

" z .  The document submitting the preliminary objec- 
tion shall contain a statement of facts and of law 
on which the objection is based, the submissions and 
a list of the documents in support; these documents 
shall be attached; it shall mention evidence which 
the party may desire to produce. 

" 3. Upon receipt by the Registrar of the document 
submitting.the objection, the Court, or thc Prcsident 
if the Court is not sitting, shall fix the time within 
which the party against whorn the objection is submit- 
ted may present a written statement of its observations 
and submissions; documents in support shall be at- 
tached and evidence which it iç proposed to produce 
shall be mentioned. 

" 4. Unless otherwisc decided by the Court, the fur- 
ther proceedings shall be oral. The provisions of para- 
graphs 4 and j of Article 69'of the Ruleç shall apply. 

" 5 .  After hearing the parties, the Court rnay give its 
decision on the objection, or join it to the mcrits." , 

The President recalled that the text of paragraph I 

was that adopted by the Court (p. 253). -The Co-ordination 
Commission had proposed no change in this tcxt. The 
same applied to paragraph 5 .  IVith regard to paragraphs 
z to  4, the Court had decided to retain the existing 
text of the Rules. 

' 

Jonkheer VAN EYSIKGA raised the question whether it 
would not be well for the Court to  vote definitively on 
the question whether the first paragraph concerned only 
cases brought by application or whether it  also covered 
cases brought by special agreement. 

The PRESIDENT thought that the'point would be settled 
by .adopting the paragraph as it stood, since there was 
nothing in it confining it to applications. 

Jonkheer VAN EYSINGA observed that, in that case, tlie 
adoption of the paragraph would mean that the article 

* D 2, A .  3, PP. 148-150. 
Article 37 of the Rules of i1. i it .36.  ' 

covered both catego;ies of preliminary objections; he for 
his part would, in those circumstances, vote against the 
proposed text. 

3'1. ~'INZILOTTI recalled that the text had been drafted 
witli tlie idea of covering both applications and special 
agreement S. 

The PKESIDENT rnoved the following question: 

" Does the Court adopt paragraph I of Article 38 
in the ,form proposed by the Co-ordination Commis- 
sion, it being understood that the wording adopted 
covers cases brought by special agreement ? " 

M. ANZILO~TI undcrstood that the Court was voting 
on the question of principle and not upon the draft. He 
could accept the draft, assuming that it werc already 
decided that the paragraph should cover applications and 
special agrcements; but he was opposed to the adrnis- 
sion of preliminary objections in cases brought by special 
agreement. 

The PRESIDENT gathered that the Court agreed that, 
.if the proposcd draft were not adopted, it would be necessary 
to  insert some words to define the scope of this paragraph. 

Upon a vote being taken, the President's motion was 
adopted by nine votes to three. 

M. FROMAGEOT observed that the Court had thus adopted 
the fundamental principle: the new Article 38 covered 
both cases brought by application and those brought by 
special agreement; but, this principle having been estab- 
lished, the drafting of Article 38 seemed at fault. 

The PRESIDEYT recalled that the Co-ordination Commis- 
sion had had before it a draft adopted by the Court, and 
that it had proposed no changc,therein. 

hl. ANZILOTTI, though maintaining his opinion on the . 
question of principle, considered that thc proposed draft 
had the advantage of being sufficiently elastic to aIIow 
the Court to have regard to the circumstances of each 
case. 

31. URKUTIA proposed that the words " est pvofiosée " 

(shalI be subrnitted), in paragraph I, should be replaced 
by " doit itre prisevztée . . . " (any preliminary objection 
muçt be filed). 

This proposa! was unanimoiisly adopted. 
On the proposa1 of the PRESIDEKT, it  was decided, in 

paragraph 3 ,  to replace the word " proposée " (submitted) 
by " introduite " (directed). 

There being no observations with regard to paragraphs 3 
and q of Article 38, the PRESIDENT turned to paragraph 5. 

He observed that this paragraph did not appear in 
the cxisting Rules. The proposa1 laid before the Court 
by the Co-ordination Commission had contained the words: 
" or take such other decision in regard to  it as it may 
deem just ". These words had been deleted by the Court. 

M. FROMAGEOT proposed that they should 'say: " les 
+arties ewtendues, la Cour . . . " (after hearing the parties, 
the Court . . .). He also criticised the use of the expres- 
sion " pezd sdatzier " (rnay decide). 

Jonkheer VAN EYSINGA pointed out that to join the 
objection to  the merits was in fact one way of deciding 
on the objection. 

M. A r r z i ~ o ~ r r  thought that the import,of the expression 
" peut statuer sur .L'excefiLion " (may decide on the objec- 
tion) was that the Court was frce to give an imrnediate 
drcision on the objection or to  join ii to the merits. 



M. FROMAGEOT proposed: " The Court may give a separate 
decision." 

M. ANZILOTTI and Baron ROLIN- JAEQUEMYNS supported 
this proposal. 

After an exchange of views as to thc exact meaning 
of the phrase: " les parties une f o i s  entendues " (after hearing 
the parties), M. FROMAGEOT proposed the following: 

" La Cour, après avoir entendu les parties, statue 
sur l'exception ou la joint au fond." (" -4fter hearing 
the parties, the Court shali give its decision on the 
ohjeciion or shall join the objection to the merits.") . 

The PRESIDENT was afraid that this wording would 
place the Court in a difficulty should its jurisdiction be 
suspended owing to a case having been referred to  the 
Council, and should it for this reason be obliged to wait 
perhaps a year before giving its decision upon an objec- 
tion. This might happen because some States, in signing 
the Optional Clause, had inserted a condition to the effect 
that, if a case were referred to the Council, the parties 
could onlv have recourse to  the Court if the case remained 

d .  

more than a yenr before the Council. 
M. ANZILOTTI thought that would be a question of 

.interpreting the provision appended to the Optional Clause, 
and the Court would have to  examine that qiiestion in 
every individual case. 

The PRESIDENT thought it would be better to  Say somc- 
thing in paragraph 5 Mrhich rvould not entireIy preclude the 
Court from suspending its decision. In  his opinion, the 
text proposed by M. Fromageot precluded this. 

31. ANZILOTT; did not think so. 

The PRESIDENT took a vote on the text proposed by 
31. Fromageot : 

" 5 .  After hearing the parties, the Court shalI give 
its decision on the objrction or shall join tlie objection 
tu the rnei-its." 

By eleven votes to one, the Court adopted this text. 

Discussed a s  Article 38 and in connection with Article 66 (4) 
(old Rules) (sflppressed) .l 

The PRESIDENT read the existing text of Article 66 (4): 

" Objections to the Court's jurisdiction to  revise 
or to  construe a judgment, or other similar prelim- 
inary objections, shall be dealt with according to 
the procedure laid down in Article 38 of the present 
Rules." 

Re  said that the draft proposed by the Co-ordination 
Commission was as follows: 

" The procedure laid down in Article 38 of the 
Rules shall applji in the  event of an objectjon to 
the Court's juriçdiction or an objection on any other 
ground, in connection with the revision or interpre- 
tation of a judgment." 

The Prcsident said that there was no substantial dif- 
ference between the two texts. 

* D 2 ,  A. 3. P. 335. 
1 This Article 66 . (4 )  was provisionally adopted as stated at this . . 

meeting. On 29.11.36, however, it was pointed out that it had dis- 
appeared and no trace was to be found of the reasons (see meeting 
of zg.11.36. p. 330). Presurnably. it was considered that Article 38 
(now 62) rendered this provision superfluous. 

M. ANZILO'TTI was afraid that the expression " or an 
objection on any other ground" in the new text might 
cover too much. 'The article really applied only to objec- 
tions described in the existing Rules as " preliminary " 
-i .e. ,  " the objections referred to  in Article 38 ". The 
Drafting Committee might find a suitable wording. 

The REGISTRAR observed that the object of Article 66 (4) 
was to  apply to proceedings in revision or interpretation 
" the procedure laid down in Article 38 of the Rules . . . ". 
But that involved certain practical difficultics, as Article 38 
of the Rules was designed to apply to normal procedure. 

The PRESIDENT noted that the Court adopted the draft 
proposed by the Co-ordination Commission for Article 66 (4), 
i t  being understood that the Drafting Committee would 
consider the points raised by hl. Anzilotti and by the 
Registrar. 

Article 62. - Firsi Reading. 

The article was adopted in first reading with minor 
alterations in the text approved on I . V I . 3 4  (pp. 255-256). 

26.11.36~. 
Article 62.  - Second Reading. 

Paragraph I. 
Baron ROLIN-JAEQUEMYNS observed that, generally 

speaking, this article reproduced the terms of Article 38 
of the old Rules; but, while the latter applied only to 
cases brought by application, the new article covered 
both cases brought by application and those submitted 
by special agreement. Was this difference intentional ? 

The PRESIDENT referred to  the discussion upon this 
article which had taken place in 1934. (pp. 248-255). 

Jonkheer VAN EYSINGA attached great importance tc 
the question brought up by Baron Rolin-Jaequemyns. 

Under the Rules in force, a preliminary objection could 
be lodged only in a case brought by application. The 
Co-ordination Commission had proposed to extend the 
scope of this provision,l so as to make it applicable in 
advisory proceedings. 

A discussion had then ensued in the course of which 
various examples had been cited to show that. even when 
a case was brought before the Court by special agreement, 
it was desirable to  allow preliminary objections to be iodged. 
In that connection, a very important and delicate contin- 
gency . had been barely touched upon-namely, the case 
where two States came before the Court in virtue of a 
special agreement, which in itself was valid and in proper 
form, but one of them lodged an objection to the Court's 
jurisdiction, contending that the convention on the basis 
of which the dispute had been brought before the Court 
(namely, the special agreement) was vitiated, for instance, 
by constraint or fraud. That would raiçe serious questions 
which it would perhaps be better that the Court shouId 
not be called upon to examine. But, according to the 
text proposed for Article 62, many problems which have 
in fact embittered relations between States could be brought 
before the Court, and this would not tend to prornotq 
respect for agreements. I t  was in this connection tha 
Jonkheer van Eysinga had said in 1934 (pp. 249-250) tha 
the provision would constitute a sort of invitation to  partie 

* D 2, A. 3. PP. 644-649. 
l Ibid., p. 870. 
8 Pp. 248-250. 
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to  lodge preliminary objections when a case was brought 
by special agreement; for it opened up the possibility of 
alleging that an agreement, although concluded in due fom,  
was nevertheless void. I t  wai  doubtful whether it  would 
be desirable to  encourage a frame of mind which was not 
calculated to  increase respect for international agree- 
ments. 

M. FROMAGEOT considercd that, in so far as special 
agreements were concerned, Article 62 might cover the 
case of an objection lodged on the ground that the special 

1 agreement had been presented too late: the parties might 
have agreed to submit a case to the Court but subject to the 
condition that the special agreement should be filed before 
a certain date ; if the special agreement were filed after that 
date, an objection might be Iodged. 

M. GUERRERO, Vice-President, remarked that in every 
case the parties were entitled to  lodge objections: these 
might be of various kinds and did not relate solely to 
the question of jurisdiction. Paragraph I of Article 62 
simply fixed a time-limit for the lodging of objections. 

Jonkheer VAN EYSINGA again referred to  the example 
he had given and emphasised that the proposed Article 62 
introduced a new factor; Article 38 of the oId Rules had 
covered only .cases brought by application ; henceforward 
it would be possible to lodge objections in cases where 
hitherto no provision had been made for them. An abjec- 
tion might be lodged on the ground of bad faith; or the 
binding force of a Convention imposed by force of arms might 
be disputed. This constituted a danger to be feared. 

The PRESIDENT observed that, even when a case was sub- 
mitted by application, there was nothing to prevent the 
respondent from adducing in his defence the arguments 
mentioned by Jonkheer van Eysinga. So far as the Court 
was concerned, the question whether such an argument 
were employed to support an objection or as a part of the 
case for the defence was purely a matter of procedure. 

M. ANZILO~TI said that personally he had always been 
opposed to the change extending the scope of the article 
under discussion to cover cases submitted by special agree- 
ment. Preliminary objections irnplied a clairnant and a 
defendant-i.e., a case brought by application. 

With regard to the question raised by Jonkheer van 
Eysinga, it .was open to doubt whether the Court could 
derive jurisdiction to  deal with it from the special agree- 
ment. The jurisdiction of the Court was dependent upon 
the validity of the special agreement,; if the actual vali- 
dity of the special agreement were impugned on any ground, 
the Court might well feel doubtful whether it had jurisdiction 
to  adjudicate upon this question. 

The PRESIDENT put the folIowing question .to the Court: 

" Does the Court deside to limit the application of 
Article 62 to  cases brought by application ? " 

By six votes to  four, the Court answered the question 
in the negative. 

The PRESIDENT stated that, accordingly, the text of 
Article 62, paragraph r ,  would be maintained as it stood. 

Baron ROLIN- JAEQUEMYNS considered that it would be 
desirable to indicate in the heading that the article concerned 
preliminary objections. This had been indicated in the 
text of the old article, and it was in paragraph r of the 
new Article 62, but not in the heading, which was sirnply 
" Objections ". 

The PRESIDEKT drew Raron Rolin- Jaequemyns' atten- 

tion to the discussion on the question of preliminary objec- 
tions which had taken place in 1934 ( p p  250-252). 

Baron ROLIN-JAEQUEMYNS said that his reason for wishing 
to  add the word " preliminary " to the heading of the section 
was to  prevent any possible misiinderstanding. 

M. ANZILOTTI also thought this addition necessary. 
Objections might aIso constitute elements of the defence 
on the merits; but this article was concerned with objections 
designed to stop the proceedings. 

M. GUERRERO, Vice-President, was unable to concur 
in Baron Rolin-Jaequemyns' suggestion; if the Rules . 
contained a heading concerning preliminary objections, 
there would have to be another concerning objections of 
another kind. 

Baron ROLIN-JAEQUEMYNS pointed out that al1 objec- 
tions other than preliminary objections fell to be con- 
sidered in coniunction with the case on the merits. If. 
for instance, a special agreement were filed too late, a 
party might iodge an objection, but that objection could 
not properly be described as a preliminary objection. 

M. FROMAGEOT said that he would be obliged to vote 
against the proposed addition. Though it was true that . 

in paragraph I of Article 62 these objections were called 
preliminary objections, it had been explained in the course 
of the discussions 1 that the objections constituting objec- 
tions of a preliminary character were those relating to 
admissibility or jurisdiction. I t  had been added that, 
if an objection were lodged which couId not be described 
as precisely relating either to the question of admissibility 
or to that of jurisdiction, the provisions inserted for these 
two categories of objections might always be applied by 
analogy. Accordingly, the heading " Objections ", without 
qualifications, clearly indicated what was meant. 

M. ANZILOTTI pointed out that expressions commonly 
used in some legaI terminologies might have no equiva- 
lent in other Iegal terminologies. In international pro- 
ceedings, i t  woold perhaps be difficult and dangerous to 
lirnit the objections designed t o  stop the proceedings to  
those relating to  the questions of admissibilit y and jurisdic- 
tion which, in some systerns of municipal 1a.w, had a very 
definite technical meaning. That was why these expressions 
had deliberately not been used and the article simply 
referred to preliminary objections. In any case, i t  was 
clear that Article Gz referred only to  objections the object 
of which was to stop the proceedings; i t  could not be other- 
wise than useful lo  let this appear £rom the heading itwli. 

The PRESIDENT put the folIowing question to the Court: 
" Doës the Court decide to add the word ' prelimin- 

ary ' to the heading preceding Article 62 ? " 
He said that he would himself vote against this addi- 

tion, which he thought superfluous. 
By seven votes to three, the Court answered the question 

in the affirmative. 
There being no further observations in regard to para- 

graph r of Article 62, the PRESIDENT declared that paragraph 
adopted. D 

Paragraph z of Article 62 was adopted without observa- 
tion. With regard to the English text, the PRESIDENT 
suggested the addition of the word " any " in the sentence 
" i t  shall mention any evidence ". 

This suggestion was agreed to. 
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Jonkheer VAN EYSINGA proposed to substitute the words 
" during the judicial vacations " for the words " if the 
Court is not sitting ". 

The PRESIDENT took a vote on Jonkheer van Eysinga's 
proposal. 

By eight votcs to one, with one. abstention, the Court 
rejected this proposal. 

There being no further observations, the PRESIDENT 
declarcd paragraph 3 adopted. 

Paragra$lzs 4 and j. 

M. ABZILOTTI, referring to a reservation made by him 
at the first rcading in regard to' summary procedure, l 
observeci that the paragraph under discussion contained 
a reference to Article 72 of the draft Rules which dealt 
with that procedure. 

M. Anzilotti therefore asked permission, if necessary- 
depending on the decision reached by the Court in regard 
to Articlc 72-to revert to paragraph 4 of Article 62. 

Baron ROLIN-JAEQUEMYNS considered that the proposed 
text of paragraph 4 might lead to confusion. Would it  
not be better to delete it and simply to çay: " After hearing 
the parties, the Court shall give its decision on the objection 
or shall join the objection to  the merits " ? This sentence 
in paragraph j rendered the preceding paragraph super- 
fluous. 

A I .  AKZILOTTI pointed out that the firçt three para- 
graphs of the article dealt with the objection, the docu- 
ment submit ting it  and the written observations pre- 
sented by the other party. The purpose of paragraph 4 
was to enable the partics to argue the question orally. 

. hl. URRUTIA thought that Baron Rolin-Jaequernyns would 
be satisfied if paragraph 4 ran: " . . . the further pro- 
ceedings in regard to the objection shall be oral . . . ". 

Baron KOLIN-J.~EQUEA~YKS wodd not object to this solu- 
tion, but in his view the whole paragraph rnight be deleted. 

M. .~NZILOTTI recalled that the words " unless otherwise 
decided " had been inserted in order to allow a further 
exchange of written statements,' should complex questions 
be raised by the objection. 

M. FRO~~AGEOT considered that paragraph 4 served a 
purpose, and he would therefore be oppoçed to its deletion. 

The PRESIRENT wondered whether M. Anzilotti's point 
would not be met by simply ending the sentence a t  the 
word " oral ", and deleting the reference to  paragraphs 3, 
4 and 5 of Article 72. 

The REGISTRAR observed that this reference, which had 
not existed in the text proposed by the Co-ordination 
Commission, had been inserted by the Court in 1934 in 
order to make possible the production of any evidence.3 

M. ANZILOTTI would not be opposed to this suggestion, 
but neverthelcss asked to be alloyed, if need be, to bring 
the question up again after Article 72 had been discussed. 

He also wanted an explanation of the meaning of the 
words " aiter hearing the parties " in paragraph 5 .  Were 
these words merely a repetition of what had heen said 
in the preceding paragraph-namely , that there would 

P. 302. 
2 See p. 305 for text of Article 7 2  adapted in first reading. 

P. 253. 

be oral proceedings-or did they mean that the Court's 
decision, either to  adjudicatc upon the objection or to 
join it to the merits, rnust not fie taken without having 
given thc parties an opportunity to  present their views 
on the point ? That wouId seem to be the intention, 
for otherwise the words " after hearing the parties " would 
have no point. Moreover, art unwilIingness to decide to  
join the objection to the merits without having heard the 
parties would be entirely comprehensible. The -joinder of 
an objection to  the merits, which compelled a State to 
appear before the Court, in spite of the fact that it claimed 
not to have accepted any obligation to  do so, was in inter- 
national proceedings an entirely differen t matter f rom the 
same step in proceedings at municipal law, in which the 
obligation to appeac before a Court was not dependcnt on 
the will of the party concerned. 

The .PRESIDENT pointed out that, under paragraph 3, 
the party against whom an objection was directed was 
not obliged to answer by presenting observations. If i t  
did not, the Court must hear the parties before adjudi- 
cating upon the objection or joining it  to the merits. 

In any case, the Court should first came to a decision 
in regard to the proposa1 to add the words " in regard 
to the objection " (sur  E'exception) after the words " the 
further proceedings " in paragraph 4. 

He took the opinion of the Court on this amendment, 
which l a s  accepted unanimously. 

The PRESIDENT opened the discussion on the sugges- 
tion t o  delete the words following the word " oral " in 
paragraph 4. 

He took the opinion ot the Court on the proposa.1. 

There heing an equal division of votes, five in favour 
of the proposal and five against i t ,  the PRESIDENT s t ~ t c d  
that the words in question would reinain in priragraph 4. 

Count R o s ~ w o ~ o w s ~ r  understood that any decision by 
the Court in regard to paragraph 4 would be taken subject 
to what was decided in regard to Article 7 2 .  

The PRESIDE'JT said that that was so. With this proviso, 
l-ie dcclarcd paragraph 4 adopted and invited the Court 
to proceed to consider paragraph 5 of Articlc 62. 

Jonkheer VAK EY~INGA.  reverting to the question raised 
by hl. llnzilotti as to  the meaning of the words " après 
avoir entendu les parties " (after hcaring the parties) recalled 
that thosc words had been inserted at a later stage in the 
discussion. Paragraph 5 had previously read: " L ~ S  parties 
une  fois entendues, la Coztr pezlt stwtzier " (After hearing the 
parties, thc Court may give its decision) (pp. 255-z56).' 

M. ~ R O > ~ . ~ G E O T  saw hardly any difference between the 
expressions " Les parties une fo.is entendues " and " après 
avoir entendu ies parties ". I t  had also been observed tkat 
this addition had been made JO indicate that the Court 
would consult the parties before deciding how it would deal 
with the objection. This interpretation of the phrase did 
not clearly emerge frorn the previous discussions. - 

M. GUERRERO, Vice-President, did not think it  neces- 
sary to  retain the words " after hearing the parties ". 
They might Say: " The Court shall give its decision upon 
the objection or shall join it to the inerits." I t  was for 
the Court to decide whether it  would adjudicate upon the 
objection before taking the case on the merits. 

The PRESIDENT did not feel able to concur in this sugges- I 
This amendment, presumably by ovetsight, was not made in 

the English text. 
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tion ; for if the party against which the objection was 
directed did not reply by means of written observations, 
the only oral procecdings might be those referred to in 
paragraph 5 .  The Court could not adjudicate upon the 
objection without hearing both parties. 

M. URRUTIA remarked that the parties would know from 
the Rules that the Court could either adjudicate on the 
objection or join it to the rnerits; there was therefore 
nothing to prevent thern from indicating their views on 
the subject in their oral argument. 

M. GUERRERO, Vice-President, supposed that the ques- 
tion of the joinder of the objection to  the merits was not 
mentioned by the parties in the oral proceedings. In  
that case, if the-Court decided to adopt this course, should 
it first hear the parties ? 

M. URRUTIA did not think that any precise Iimits should 
be pIaced upon the scope of the oral proceedings; in his 
view they should cover both actual argument upon the 
objection and the views of the parties with regard to the 
way in which the objection should be dealt with by the 
Court. 

The PRESIDENT proposed a return to the earlier draft: 

" Les parties upze fois entendztes, la Cour  ficul statuer 
sur  l'exception ou la joindre au fond." 

(" After hearing the parties, the Court may give 
its decision upon the objection or join the objection 
to  the merits.") 

Baron ROLIN-JAEQUE>IYNS would be afraid that this 
text might tie construed as meaning that, if the parties 
took no steps to be heard, the Court would be unahle 
to give a decision. 

M. FROATAGEOT thought that the Court could not be 
under an obligation to hear the views of the parties on the 
question whether it  should give an immediate decision or 
join its decision on the objection to its decision on the 
merits. 

The PRESIDENT drew the Court's attention to the draft 
prepared in 1933 by the Second C0mmittee.l This showed 
that the distinction between the oral proceedings provided 
for by paragraph 4 and those contemplated in paragraph 
5 had not existed when that draft had been made. 

AT. ANZILOTTI would, for his part, be inclined to accept 
the provision as it stood. 

M. FROMAGEOT asked the President, with a view to 
clarifying the discussion, to put to the Court the question 
whether it  held that it should always consult the par- 
ties as to when it should adjudicate upon an objection. 

The PRESIDENT took a vote on this question, which 
the Court answered in the negative by seven votes to one, 
with two abstentions. 

There being no objections, the PRESIDENT declared 
paragraph 5 adopted and, subject to hl.  Anzilotti's reserva- 
tion in regard to paragraph 4, the whole of Article 62 
(adopted in second reading). 

Article 62. - Deletion of the Last Two Lines  of Paragraph 4 
(formerly Paragraph 4 of Article 38). 

M. ANZILOTTI recalled that a question in connection 
with paragraph 4 of Article 62 had been reserved pend- 

* D 2, A. 3, p. 676. 
l Ibid..  p. 767 (Le . ,  Article 38 of the old Rules). 

ing the adoption of Article 72. Article 62 dealt with 
preIiminary objections; paragraph 4 of that article con- 
tained a reference to certain paragraphs of Article 72; 
but there was no longer any reason for this reference, 
as the procedure now laid down in Article 72 was the  
normaI procedure. M. Anzilotti suggested that the pro- 
posa1 made during the discussion of Article 62 for the 
deletion of the last two lines of its fourth paragraph, which 
would then end with the word " oral ", should be adopted. 

There being no objections, the PRESIDENT declared this 
proposal in regard to paragraph 4 of Article 62 adoptecl.' 

5.111.36.* 
Article 62, Paragraphs 3 and 5. 

M. URRUTIA wished to make a further observation con- 
cerning Article 6 2 ,  which had already been adopted. Para- 
graph 5 of that article was worded as follows: 

" After hearing the parties, 'the Court shall give 
its decision on the objection, or shall join the objection 
to the merits." 

Three possible cases might occur. 
Either the Court would allow the objection: ohjec- 

tion to the jurisdiction, or objection to its taking cog- 
nisance of the suit; in that case, the proceedings would 
corne to an end. Or the Court might overrule the objec- 
tion. Or, again, the Court might decide, without giving 
its opinion on the objection, to join it to the merits. 

In  the second and in the last case, a question woutd 
arise in regard to the time-limits alrcady fixed for the 
main proceedings; for, once the special proceedings in 
regard to the objection had begun, the time-limits previ- 
ously fixed by the Court were suspended. IiouId it not 
be well to lay down, by a cIause in the Rules, that, if the 
Court overruled the objection, or joined it  to the merits, it 
would fix new tim:-limits for the proceedings relating to the 
merils ? 

On the other hand, it was possible that, when the Court 
gave its decision on the objection, some of the time-limits 
might not yet have expired. In that case, if the objection 
were overruled or joined to the merits, the Court would 
have to say how these time-limits werc to continue to run. 

M. GUERRERO, Vice-President, supported M. Urrutia's 
suggestion. There was, indeed, a gap in Article 62 of 
the Rules which ought to be filled. 

M. ANZILOTTI reminded the Court that the question 
of the suspension of the time-limits in the main proceedings 
and of the fixing of new time-limits where the objection 
was joined tu the merits was one that had already arisen. 
Had it, he asked, been the practice to prescribe new time- 
limits in an order joining the exception to the merits 7 

The REGISTRAR said that, in practice, the suspension 
of the time-limits for the main proceedings, as a conse- 
cluence of the introduction of the objection, had been 
tacitly admitted. As long ago as r933, the Registrar 
had pointed out that, in this respect, there waç a gap 
in the Rules; but the Court had preferred not to alter 
its p r a ~ t i c e . ~  For instance, in one or two cases, it had 
rejected proposals for the insertion, in an order fixing 
time-lipits for a preliminary objection, of a clause an- 
nouncing the suspension of the time-limits fixed for the 
proceedings on the merits. I t  appeared, however, desirable 

* D 2. A. 3, pp. 705-708. 
1 Ç e e  p. 2 5 8 .  
2 Cf. " Report by the Registrar ", June 1933, under Article 39 

(D 2, A .  3, p .  820). See also C 68,  pp. 290-291. 
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that express provision should be made for suspensions 
of this kind. 

Baron ROLIN-JAEQUEMYNS considered that, when the 
Court had expressed its opinion on the 'objection, i t  wouId 
have to re-examine the question of the timc-limits. 

Perhaps it would bc necessary to insert some words in 
paragraph 3 of Article 62, in regard to this point, to the 
effect that the time-limits in the proceedings on the merits 
wonld be suspended. . 

In any case, i t  would be necessary to add something 
to paragraph 5.  I t  must be said that the Court, after 
hearing the parties, would decide upon the objection, 
and would fix new time-limits, if need be, for the remainder 
of the wriiten and oral proceedings; for the oral proceedings 
referred to in paragraph 4 of the same article were pro- 
ceedings specially devoted to the ohjecti0n.l. 

M. FROMAGEOT suggested .adding the following words 
to  paragraph 3 :  " During, this time-limit '[i.e. the time- 
limit fixed by 'the Court, or by the President if the Court 
is not sitting], the time-limits originally fixed for the pro- 
ceedings on the merits shall be suspended." 

M. ANZ~LOTTI pointed out that this formula would not 
suffice, because the time-limits relating to  the merits 
would be suspended until the Court had decided upon 
the objection. 

Raron ROLIN-JAEQUEMYNS observed that the proceed- 
ings on the merits were suspended as from the submis- 
sion of the objection. 

M. FROMAGEOT agreed that that was so. 
In these circumstances, it would be necessary to sup- 

plement paragraph 3 by the words: " From that moment, 
the time-limits originally fixed for the proceedings on the 
merits shall be suspended." 

As regards paragraph 5 of Article 62, it might be worded 
as follows: . / 

" After hearing the parties, the Court shall givr 
its decision on the objection, or shall join the objec- 
tion to the merits and shall, if necessary, once more 
fix tirne-limits for the proceedings on the merits." 

AI. N E G U L E S ~ O  said he shared M. Urrutia's feelings on 
this point. I t  seemed, indeed, that Article 62 would have 
to be supplemented, and that the Court could not be 
content, in the case pointed out by M. Urrutia, with the 
first part of paragraph 4 of Article 38, in virtue of which 
the Court might extend time-lirnits which it had fixed. 

The PRESIDENT wondered whether it was necessary t a  
insert anything in Article 62. The Court could always 
settle the whole question on the basis of Article 38. 

M. URRUTIA pointed out that i t  might happen that, 
when the Court gave its decision on the objection, some 
of the time-limits originally fixed for the proceedingç on 
the merits had already expired. If so, it would no longer 
be merely a question of extending the time-Iimits, but of 
fixing new ones. 

M. GUERRERO, Vice-President, agreed with M. Urrutia, 
and considered that a special provision in the Rules would 
be required. 

It would suffice to add, in paragraph 5: " After hear- 
ing the parties, the Court shall give its decision on the 

l Cf. p. 258. 

objection, or shall join the objection to the rnerits. If 
the Court overrules the objection, or joins it to the merits, 
the Court, or the President if the Court is not sitting, çhall 
once more fix time-limits for the further proceedings." 

Indeed, if the Court allowed the objection, the pro- 
ceedings would corne to an end. I t  was only if the Court 
overruled the objection, or joined it to  the merits, that the 
need would arise of fixing new time-limits for the further 
proceedings. 

Moreover, the suspension of the time-limits would be 
provided for in paragraph 3. 

The REGISTRAR 'pointed out that there was not, strictly 
speaking, a suspension of the time-limits. What was 
suspended was the obligation of the parties to  file a particular 
written Memorial by a given date.' 

M. FROMAGEOT proposed that the text should simpIy 
read: " The proceedings on the merits shall be suspended." 

The PRESIDENT said that, in that case, paragraph 3 
of Article 62 might be worded as follows: 

" Upon receipt by the Registrar of the objection, 
the proceedings on the merits shall be suspended 
and the Court, or the President if the  Court is 11ot 
sitting, shall 'fix the time within which the party 
against whom the objection is directed may present 
a written statement of its observations and submis- 
sions; documents in support shall be attached, and 
evidence which it is proposed to produce shall be 
mentioned." 

As regards the fifth paragraph, it might be worded as 
follows: 

" After hearing the parties, the Court shall give 
its decision on the objection or shall join the objection 
to the merits. If the Court overrules the objection or 
joins it to the merits, it shall once more fix time-iimits 
for the further proceedings." 

I t  did not seem necessary in this case to Say: " The 
Court, or the President if the Court is not sitting." 

M. FROMAGEOT thought it  would be better that the 
(French) text should read: " fixe de nouoeazc les délais flou7 
la suite de  l'instance ". 

The PRESIDENT noted that paragraphs 3 and 5 of Arti- 
cle 62, in their new form, were adopted hy thc Coud. 

11.111.36.* 
~ r t i c l e  62. - Final  Adoption. 

by that party". 

The PRESIDENT said that the Drafting Committee pro- 
posed no change in paragraphs 2 to 5 of Article 62 exccpt, 
in paragraph 3, to replace the words: " la Cour n e  s 2 g e  
$as ", by I' elle ne siège pas ". , 

Article 62 was finally adopted, as thus amended. 



Article 63 26 I 

ARTICLE 63 (New Article, cf. Article 40, paragraph 2 ,  N o .  4 ,  old Rules). 

COUNTER-CLAIMS 

Discussed as Article 40,  Parngrafih 2 .  

M. S C H ~ C K I N G  reca~led that, in paragraph z of Article 40, 
a slight change had been made in the clause relating to 
counter-clairns which, according to the new text. could 
be presented only when proceedings were begun by applica- 
ti0n.l M. Schücking personally agreed with this, but said 
that the amendment had not becn discussed. 

In this connection, he raised the question of the mean- 
ing t o  be attached to " counter-claim ". .Did it cover 
only ciaims arising out of the defence ? Or coilld the 
respondent always bring a counter-clairn in the Counter- 
Memorial, even if the counter-claim had no connection 
with the principal claim ? Thc records of the preparatory 
work shed little light on this problem, except for only one 
sentence which appeared in the minutes of the meeting 
of March gth, 1922: 

" Aftet a discussion, during which stress was laid 
on the difference between counter-daims essential 
for the purpose of the defence and counter-claims 
independent of the case,'M. Beichmann's proposa1 " 
-this proposai concerned another matter-" was 
adopted." 

Perhapç M. Anzilotti could tirow some light on the 
import of this passage. 

hl. ANZILOTTI thought he remembered that the ques- 
tion had been dcalt with by the Court in one of its judg- 
ments.3 I t  was a question of determining the relation 
between the counter-claim and the principal claim, the 
counter-claim being considered as admissible, provicled that 
it was connected with the principal claim. 

In the course of the discussion in 1922 to which 
hl. Schücking had referred, the attention of the Court 
was directed to the fact that, sometimes, a counter-claim 
constituted a means of defence, and that the Court cauId 
not in justice pass upon the principal claim without at the 
same time passing upon this plea of the defence. 

M. NEGULESCO raised the question whether the Court 
should maintain the existing regulation resulting from 
Article 40 of the Rulcs as to the form which counter-daims 
must take. 

According to the proposed system, when proceedings 
were begun by application, the respondent might submit 
a counter-claim in the Counter-Case, provided that it fell 
within the Court's jurisdiction. But in M. Negulesco's 
view the counter-claiin shoald be presented, like the prin- 
cipal claim, in the forrn of an application, pursuant to 

' Article 40 of the Statute. That article made no provision 
for the possibility of an action being. brought before the 

* D 2. A. 3, PP. 104-110. 
1 Text of Article 40, paragraph 2, No. 4, old Rules: 

" (4) Conclusions based on the facts stated; these conclu- 
sions may include counter-claims, in so far as the latter corne 
within the jurisdiction of the Court." 

Text proposed by the Co-ordination Commission: 
". . . when the case is brought by application, these conclu- 

sions may include counter-claims in so far as the latter corne 
within the iutisdiction of'the Court." (See D 2 .  A. 3, p. 870.) 

8 See D 2 ,  p. 140. 
Sec A 17, pp. 37-39. 

Court by the respondent against the applicant in the 
Counter-Case. hloreover, that article prescribed that the 
application was to be notificd to al1 States, but they would 
not receive notice of a counter-claim lodged in the Counter- 
Case. Accordingly, a third State which was a party tci a 
,convention .the construction of which was involved by the 
counter-clairn' would not be informed. 

hl. Negulesco also observed that, if a counter-clairn 
was to be regarded merely as a plea of the defence, the 
Court could not pass upon it in the operative part of its 
judgmcnt, but only in the grounds. But there were cases 
in which the counter-claim might outweigh and nullify 
the principal claim, so that the Court should be able to  
give judgment upon it against the appIicant. 

For these reasons, M. Negulesco thought that a counter- 
claim should be lodged in the form of an application. 
If necessary, and if this cIairn was connected with the 
principal claim, the Court would order the joinder of the 
two actions. 

The PRESIDENT wondered whether, in order to give 
practical effect to the ideas formulated by M. Negulcsco, 
al1 reference to counter-daims should be omitted from 
Article 40 of the Rules. 

M .  NECULESCO thought so. There would also have to 
be a special rule to the effect that any counter-claim must 
be submitted to the Court in the fornl of an application, 
the Court being free to order its joinder to the principal 
action. 

The PRESIDENT asked whether, inArgzz, the Court had 
considered the question of the compatibility between 
Article 40 of the Statute and Article 40 of the Rules. 

M. ANZILOTTI was not able to give the precise origin 
of this rule. He thought, however, that he remembered 
that a similar rule was embodied in the proccdure of the 
Supreme Court of the United States of America. 

At the preliminary session, hl. Anzilotti had noticed 
that the text proposed simply said that the conclusions 
of the Counter-Casc might include counter-claims. He 
had then raised the question of the Court's jurisdiction, 
and the Court had added the words: " in so far as the 
latter corne within the jurisdiction of the Court ". 
, With regard to bI. Negulesco's proposal, M. Anzilotti 
admitted that, theoretically, his ideas were sound. But 
the method adopted in the Rnles poçseçsed a practical 
advantage in that it enabled the respondent to demand, ' 

in the course of the sarne proceedings, what was due to 
him from the applicant for a rcason related to the dispute 
already pending. That was the real purpose and the proper 
function of counter-daims. 

M. GUERRERO, Vice-President, in view of the consider- 
ations put forwqd by M. Negulesco, thought that countcr- 
claims should follow the same procedure as ordinary 
applications. ~ c c o r d i n ~ l ~ ,  he supported the proposa1 that 
there should be a special article relating to counter-claims 
and that it should be provided therein that such claims 
should be presented in the form of applications. 

Jonkheer VAN EYSINGA appreciated what M. Negulesco 
said, but thought that, in practice, the existing situation 
would not be vcry n ~ u c h  changed if  they deleted the 
pzssage in Article 40 concerning counter-claims and drafted 
a new article regarding them and providing that they 
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must be presented by application. In  any case, if that 
course were adopted, they would have to lay down up to 
what point in the main proceedings an application submit- 
ting a counter-claim could çtill be lodged without having 
to be treated as a separate action. With regard to  the 
interest of third States in receiving notification of a counter- 
claim, hl. van Eysinga observed that in Article 42 of the 
Rules, paragraph z ,  there was a provision enabling the 
Court or the President to instruct the Registrar to hold 
the Cases and Counter;Cases of each suit at  the disposa1 
of any State entitled to appear before the Court. He thought' 
that the lodging of a counter-daim was precisely a case in 
point where recourse would b e  had to this rule, which could 
be applied without a request on the part of the Govern- 
ment affected. 

Surnmarising, he was of opinion that, as M. Negulesco's 
proposal would, in practice, lead merely to a forma1 change, 
it would be better not to adopt it. 

M. GUERRERO,. Vice-President, thought that, neverthe- 
less, a Government would be able to appreciate the situa- 
tion much more easily if the counter-claim were presented 
in the form of an application. 

M. ANZILOTTI was unable to attach much importance 
to the question of notification to  third States. . Since 
there was in the Rules a provision enabling counter-claims 
to be presented, that sufficed to place States in a position 
to keep themselves informed. On the other hand, hi. Anzi- 
Iotti drew attention to  the practical ~itility of the existing 
rule. I t  was in fact possible that a counter-claim would 
be so cloçely bound up with the defence that, if the respon- 
dent were bound to submit a special application, there 
would be a danger of placiilg the latter in a difficult position. 
This was borne out, in M. Anzilotti's view, by the experience 
gained by the Court in the Chorzow case (merits). 

Accordingly, in his view, before abandoning the existing 
system and envisaging a system requiring an application 
for the prcsentation of counter-daims, they should take 
time for reflection and consider the way in which such 
claims were presented under the various systems of muni- 
cipal law. 

hl. Anzilotti also asked whether information could be 
obtained as to  the origin of the existing ruIe. 

The REGISTRAR said that the rule in question was already 
embodied in the preliminary draft submitted to the Court 
at  its preliminary session by the Geneva 5ecretariat.l This 
draft, which was prepared by the Registrar, was to a great 
extent based on the procedure of the Supreme Court of the 
United States of America. Accordingly, it was very likely 
that, as M. Anzilotti had supposed, the rule was taken from 
that procedure. 

This provision in the preliminary draft had remained 
practicaily unchanged throughout ali the discussions of the 
prelim$ary session, until the debate upon the final draft 

' submitted to  the Court by iis Drafting C~mmi t t ee .~  Then 
it was that M. Anzilotti had proposed the deletion of al1 
that now constituted Article 40, and, alternatively, the 
amendment of the clause concerning counter-clai~ns, so as 
to limit it to  claims " coming within the jurisdiction of the 
Court ". 

M. WANG agreed with M. Negulesco, having regard in 
particular to the diffculty of saying, in a particular case, 
whether a counter-claim was a true counter-claim or was 
really a part of thé defence on the merits. 

l See D 2, p. 253. 
' Ibid. ,  pp. 139 and 548. 

M. S C H ~ C K I N G  recalled that M. Anzilotti had pointed 
out the great practical value of the existing rule and 
wondered whether the new article whereby M. Negulesco 
propoçed to replace the existing rule would have the same 
practical advantages. On the contrary, if the counter- 
claim had to be pesenkd in the form of a real application, 
would not the advantage pecuIiar to  this proceeding disap- 
pear ? He also observed that, already under the existing 
system, the Court could doubtless join a counter-claim 
to the principal claim if it held that they were intercon- 
nected. - 

M. Schücking would therefore prefer the existing rule 
to be maititained. , 

M. NEGULESCO said that, in a normal case before the 
Court, each party could file two written documents and 
couId addreçs the Court twice ordly. On the contrary, 
in the case of cqunter-claims, the existing system, accord- 
ing to  which the respondent raised a counter-claim in the 
Counter-Case only, allowed the applicant to file a single 
written document-the -Reply-in regard to  the claim, 
whereas the respondent could refer to the matter a second 
time, in his Rejoinder. M. Negulesco raised thé question 
whether this inequality between the parties in the written 
proceedings in regard t o  a counter-claim was not inconsistent 
with the spirit of the Statute. 

The REGISTRAR recalled that M. Schucking had quoted 
a summary of the discussion from the minutes of the 1922 
preliminary session. In order to  elucidate the point, the 
Registrar had sent for the verbatim record, which threw a 
great deal of light on the opinions which had inspired the 
drafting of Article 40 of the Rules: 

" M. WEISS (translalion).-Are there not cases where 
a counter-claim may be regarded as a defence to the 
principal claim ? 

" M. ANZILOTTI (translation).-That is what we cal1 
a plea of counter-claim, but that woiild be a ques- 
tion to be decided by the Court in the particular 
case. 

" Lord FINLAY.-I should be disposed to have some 
such words as hT. Beichmann suggests. There might 
be une demande t-econvelzfionnzlle which, though in 
form a demand, was really in the nature of a defence 
to the proceedings. I t  might be so closely connected 
with it  that i t  would be very wrong for the Court 
to  take cognisance of the daim without taking cognis- 
ance of the counter-claim. On the other hand, there 
may be cases where a totally new subject would be 
introduced which the parties had never consented to 
refer to the Court, and that danger would be guarded 
against by the words proposed by M. Beichmann. 
1 am disposed to think that that is a material irnprove- 
ment. " 

M. URRUTIA did not quite agree with M. Negulesco. 
l n  his view, though there were cases where a counter- 
daim was really in the nature of an application, there 
were others where it was bound up with the defence. 

In any case, M. Urrutia considered that the Court was 
not yet sufficiently informed on the question of counter- 
claims to be in a position ta  decide it  rnercly by a vote. 
I t  would therefore be better to delete the phrase in Article 40 
referring t o  the matter and to devote a separate article to it. 

M. ANZILOTTI pointed out that to proceed thus would, 
on the contrary, prejudge the question. The existing 
RuIe in no way preventcd the presentation of a counter- 
claim by means of an application; al1 that it did was to  
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enabIe a counter-claim to be presented as a conclusion 
of the Counter-Case. 

M .  URRUTIA replied that the proposed separate article 
could rnake provision for the same possibility. 

He observed that therc had so far been no discussion 
on the question whether, in a case submitted by speciaI 
agreement, counter-claims could hé presented, for instance, 
in a case where, in effect, both parties were at the same time 

. applicant and rcspondcnt. If the Rules said-as was now 
proposed-that counter-claims could be presented only in 
cases brought by ' application;. that yossibility would be 
ruled out. 

M. ANZILOTTI considered that, in the circumstances 
mentioned, it would not be a question 0f.a co.unter-claim 
but of reciproca1 claims. 

Baron ROLIN-JAEQUEMYNS was opposed to the exten- 
sion of the idea of counter-claim to cases subrnitted by 
special agreement. Moreover, he was inclined to agree 
with M. Negulesco that it would be a good thing to  have 
a rule expressIy stating that a counter-claim could be 
brought only by means of an application. But he did not 
think that that was a reason for deleting the phrase in 
Article 40 regarding counter-clairns. In  his opinion, what 
Article 40 meant was that, in a case submitted to the Court 
by application, a counter-claim might be brought provided 
that it had been previously lodged by way of application. 
I t  would be easy to add something to this effect to Article 40: 

" When proceedings are instituted by means of an 
appIication, the conclusions may include counter- 
daims, provided that the latter have been Iodged by 
means of an appIication." , 

M. FROMACEOT thought that Baron Rolin- Jaequemyns' 
proposal, according to which' a counter-claim which had 
been submitted by means of a separate application would 
nevertheless be joined, hy the party making it, to  the 
principal claim, was most cornplicated. 

In  his view, a distinction should be drawn between the 
case in which the counter-claim constituted a defensive 
plea rebutting the conclusions of the Case and that in 
which it  amounted to the presentation of a fresh claim. 

' In the first case, the text of the Co-ordination Commission 
would apply. If, on the other hand, the respondent also 
presented an application, the Court might or might not 
join the two suits. But, since a counter-claim might assume 
the form of a defence, M. Fromageot would prefer to main- 
tain the Co-ordination Commission's text, with the addition 
of the words: " in so far as the latter comes within the 
jurisdiction of the Court and constitutes a defensive plea 
rebutting the conclusions of the Case ". 

The. PRESIDENT recalled that M. Anzilotti had asked 
that the Court should be allowed tirne to reflect upon 
the whole, question before coming to a decision. 

hl. FROMAGEOT considered that there was one first fun- 
damental -question: had the Court made up its mind to 
regulate the matter of counter-cIaims ? If so, should that 
matter be regulated in the terms of paragraph 2 of Article 40 ? 
If the answer was in the affirmative, the question was settled. 
If not, it should be reserved for further examination. 

M .  GUERRERO, Vice-Prcsident, proposed that the Court 
t should first vote on the question whether it desired to  

dea1 with counter-claims in a separate article. If the answers 
were. in the affirmative, it might then appoint a small 
special committee to work out the terrns of this article. 

M. ANZILOTTI supported the request for the postpone- 

ment of the question, urging that the question shouId 
be reserved in al1 its aspects. He considered that even 
the proposa1 to appoint a small committee was prernature. 

The PRESIDENT considered that the Court could not refuse 
this request. 

29.~.34.* 
Discussed as Article go, Pa~agrapk z. 

The PRÈSIDENT drew attention to the documAt circu- 
lated by MM. Negulesco, Wang, Schücking and Fromageot, 
proposing to replace the last phrase of paragraph 2 of 
~ir t ic le  40 of the Co-ordination Commission's draft by a 
special article in the following terms: 

" No daim may be included in the Counter-Case 
as a counter-claim unless it is directly connected 
with the subject of the application filed by the other 
party, and unless it comes within the jurisdiction 
of the Court." 

hl. ADATCI desired to have certain explanations on this 
text : 

Did the authors consider that a counter-daim consti- 
tuted a new case, within the meaning of the'court's Stat- 
ute, or did they regard it merely as an incident of the 
proceedings ? 

Did the " direct connection " referred to in the text 
mean merely a connection in fact, or was it a connection 
in law ? In other words, must it be both a direct and a 
juridical connection ? 

What was the opinion of the authors of the text in regard 
to  a counter-daim as an element of the defence ? 

What procedure-for instance in regard to the submis- 
sion of evidence-did the authors of this text contem- 
plate in dealing with the counter-claim ? In particular, 
should the proceedings in regard to the main action fol- 
low their course ? 

Lastly, what would be the position of the counter-cIaim, 
in the view of the authors of this text, in the event of the 
main action being withdrawn ? 

M. Adatci observed that the municipal codes of the 
different- countries legislated for al1 these points in con- 
nection with counter-claims. 

M. NEGULESCO said the idea in the minds of the four 
members who had signed this text had been 'to discover 
a formula which would reconcile the various opinions 
expressed, and that i t  was not based on any particular 
national code. With that object in mind, they had sought 
to define the kind of counter-claim that rnight be put 
forward in a Counter-Case, and thus to rernove the vagueness 
of the Rule as a t  present woyded. 

In regard to that point, the authors of the proposd 
had considered that, if the respondent put forward a counter- 
claim, directIy connected with the action, he should be able 
to include it in the Counter-Case. But if the counter- 
claim did not fulfil that condition, i t  must be put forward 
in the form of an application, in which the applicant might 
request the Court to join it  to the main action. 

In order to providc for the latter point, M. Negulesco 
desired to add a paragraph, as follows, to the text . that 
the President had just read: 

" Any other claim, not fulfilling the first condition 
stated in the first paragraph, must be submitted in the 
form of an application. The Court may decide to join 
such claim to the application to which it relates." 



He believed that this text would furnish answers, by 
implication, to M. Adatci's questions. 

Continuing, M. ATegulesco explained that, in using the 
expression " direct connection .", the authors of the new 
text had in rnind what was termed, in EngIish, the " counter- 
claim ", but they had wished to exclude the " cross-action ". 
He would take the following example: Suppose that, as a 
result of a collision between two vessels, belonging to 
different States, one of these States sued the other for 
damages on the ground that the latter was to blame; and 
that the respondent State brought a counter-claim for 
damages. In such a case the grouncls for the respondent's 
action really constituted the defence to the main proceedings. 
That was thc idea expressed by Lord Finlay in 1922, when 
he said: " Thcre rnight be une demande recorzventiofinelle 
which, though in form a demand, was rcally in the nature 
of a defence to  the proceedings. I t  might be so closely 
connected with it that it would be very wrong for the 
Court to take cognisance of the claim without taking 
cognisance of the counter-claim." l I t  was a counter- 
claim in this narrower sense that the four judges had 
considered that a respondent shoi11d be allowed to sub- 
mit in his Counter-Mernorial. 

hl. FROMAGEOT desired to  answer the questions put by 
h.1, Adatci. 

In his view, a counter-claim did not institute a new 
case. The case was the suit instituted by the application, 
and it pursued its course, together with the counter-daim 
which had been grafted upon it .  

In regard to  the kind of connection intended, it could 
only, in his opinion, be a connection of fact-the same 
element of fact would underlie both the actions, the main 
action and the counter-claim. il connection in law was 
certainly conceivable, for instance, when two opposing 
claims were based upon the same treaty provision; but that 
would not, it appeared to  him, enablc a demand to be put 
forward as a counter-claim. 

Neit,  in regard to hl. Adatci's question concerning the 
procedure, BI. Fromageot held that the proceedings that 
had been begun should follow their normal course; the 
applicant in the main action would make his defence 
against the counter-claim, and the latter shouId be 
accompanied by al1 the evidence in support of it. 

Lastly, in regard to the withdrawal of the main action, 
RI. Fromageot pointed out that a withdrawal was valid 
onIy if the other party consented. But a party that 
had submitted a counter-claim would evidentIy not con- 
sent, so that the Court would have to decide upon both 
cIaims. 

Speaking generalIy, he considered that, when the term 
" counter-claim " was used in that Court, one must dis- 
regard the meaning attributed to it in the different national 
legislations, and simply decide what it should mean in 
proceedings before that Court. From that point of view, 
he thought the best definition would be: " a daim directly 
dewendent on the facts of the main action ". That defi- 
nition would exclude any claim, put forward in a Counter- 
Case, having no direct connection with the facts forming 
the basis of the main action. The question whether, in 
such cases, there was a sufficient degree of connection, 
was in itself a question of fact, and onc which the Court 
must decide. 

hl. S C H ~ C K I N G  observed that, in providing that the 
claims must have a " direct connection " with the sub- 
ject of the main application, the authors of the text had 

sought to find a flexible formula, which would have to be 
interpreted by the Court's jurisprudence; as a general rule, 
it would bc a coniiection of law aitd of fact. 

The authors of the proposa1 had desired to preserve 
the essentially practical system of including counter- 
claims in a Counter-Case, whiIe at the same time making 
it clear that this system had its limits. 

M. ANZILOTTI had no fundamental objection to the 
text thus proposed. I t  was true that an actual acte de 
citalion appeared to  be dispensed with in al1 national 
legal systems when a counter-claim was submitted, for 
the reason that i t  was not a new action, but something 
added to a case already pending. Similarly, Article 40 
of the Statute only provided for cases being brought before 
the Court 6y  application, or by special agreement, because 
the article only had new cascç in view; on the other hand, 
when a counter-claim was hrought, a case was already 
pending before the Court. However that might be, he 
agreed that it was desirable, in order to fill a gay in the 
existing Ruleç, to lay down the criterion of interconnection, 
which the Court had established by its jurisprudence. That 
result could,' however, be obtained by a simple addition to 
paragraph 2 of the Co-ordination Commission's text. They 
might, for instance, have a clause to the following effect: 

" When proceedings are instituted by application, 
these conclusions may include counter-daims in so 
far as the latter corne within the jurisdiction of the 
Court, provided always that such counter-claims are 
directly connected with the application submitted by 
the other party." 

For the rest, the question of the interconnection of 
actions was one of the most complex problems of pro- 
cedure; it would be better, therefore, not to  t ry ,  to  define 
it, and leave the Court to 'decide, in each case, whether 
such a connection did or did not exist. OnIy later on, 
when the Court's jurisprudence had developed, would it be 
possible to attempt a definition of this notion in international 
proceedings. M. Anzilotti thought that the same difficulties 
would arise in distinguishing between connections of fact 
and of law. 

hl. FROMAGEOT explained that the word " direct " had 
been inserted in the proposed text in order to show that 
a remote connection would not suffice; perhaps the word 
" direct " was not sufficiently explicit, but it appeared to  
be of a certain value. 

Jonkheer VAN EYSINGA adrnitted that i t  might be of 
advantage for a tribunal of such recent creation as the 
Court to  have a mention of the idea of interconnection 
in its Rules. Nevertheless, when the Court had had to 
deal with a counter-claim-reference had been made tc 
Judgment No. 13 l-it declared that a juridical connec- 
tion must exist, aIthough there was no special clause tc 
that effect in its Rules; it acted thus on the principle 
that,  where a particular point was not provided for, $s i s  
verbis, in the Rules, the Court mas free to take such action 
as would lead to  the fairest possible results. For his part, 
he thought tliis method had many advantages, particularly 
in so dclicate a question. 

Personally, Jonkheer van Eysinga would prefer to leavc 
things as they were; for the question of interdependencl 
was not the only one that arose. Even the numerou: 
questions put by M. Adatci did not exhaust the p r o b l e ~ ~  
of counter-claims. I t  seemed hardly necessary to makt 
such efforts to fill a single gap when.so many others remained 

See p. 262. l See A 17. 
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they must trust the ability of the Court to find a just 
solution in each individual case. 

Furthermore, though agrceing on the substance, he found 
it  difficult to  accept the words " direct connection ", seeing 
that Judgment No. rg of the Court had used the term 
" juridical connection ", and that the authors of the text 
did not seem to agree on the meaning of " direct'connection ". 
The fact was that, when the Court had to deal with an actual 
case, it would rely on its sense of justice and deal with the 
question in the best way, no matter what Article 40 might 
say. 

He recalled that that was also the conclusion reached 
b y  hl. Anzilotti in his weI1-known article on this subject.l 

Baron ROLIN-JAEQUEMYNS observed that, according to 
Article 40 of the Statute, cases could be brought before 
the Court only by application or by special agreement; 
but the proposed text wouId enable a counter-claim also 
to  be brought before the Court in a Counter-Case, pro- 
vided that there was a direct connection. I t  appeared 
therefore that this text, which had been framed. in a spirit 
of conciliation, was not strictly in harmony with Article 40 
of the Statute. 

Moreover, Article 40 of the Statute also laid down that 
ail States RIembers of the League must be informed 
whenever a new case was submitted, by the communication 
to them of any application received; but this rule would 
become inoperative once it were admitted that a new case 
could be submitted merely through a notification in the 
Counter-hiemorial, because it possessed the character of a 
courtier-claim. 

Finally, no matter what text the Court might adopt, 
it must be made clear that i t  applied to  proceedings instituted 
by application and not by special agreement. 

The PRESIDENT said that, after careful consideration, 
he had corne to the conclusion that the pracedure in national 
courts was of no gre,at assistance to the Court in this matter. 
The Court must construct its own system. For that 
reason, he was prepared to  accept the proposed text. 

M. WANG pointed out that, in the rules of procedure 
of the differcnt Mixed Arbitral Tribunals, two different 
systems were adopted in regard to  counter-claims. The 
first was that appearing in the Rules of Court. An examyle 
would be found in the Rules of Procedure of the Greco- 
German Tribunal,= which laid down that: " the reply 
shall contain . . . the conclusions which may be either 
rebutting . . . or in the nature of counter-claims ". An 
exampic of the second system was to  be found in the Rules 
of Procedure of the German-Polish Tribuna1,a where 
it was laid down, under the heading " Counter-claims ", 
that such claims were not admissible and that " any claim 
by the respondent seeking the condemnation of the appli- 
cant must be submitted in an application instituting 
proceedings; the Tribunal may order the cases to be joined, 
or to be pleaded a t  the same hearing ". 

The wording of the proposed text sought to  combine 
the advantages of both systems and to find a sort of via 
media between them by adopting the interconnection of 
the counter-claim and the main action as a criterion, such 
interdependency being deemed to exist when the counter- 
claim was based on the same facts as the main action; 
where this condition was fulfilled, the text allowed the 
counter-claim ta be forrnulated in the Counter-Case. 

1 " Scritti . . . . in onore di Antonio Salandra ", rg28, p. 341 ; 
Rivista di Dirilto infern., 1929, p. 309; journal Clunet, r g p ,  p. 857. 

a See Rccusii des Décisions des T.A.M. ,  Vol. I (1922), pp. 63-64. 
8 Ibid., p. 691. 

The PRESIDENT çaid he thought the Court should first 
decide on the principle, and proposed that a vote shouId 
be taken on the following text: 

" Does the Court desire, in principle, the insertion 
in the Rules of the amendment proposed by MM. 
Negulesco, Wang, Schücking and Fromageot ? " 

M. ANZILOTTI asked whether the same rule waç not, 
as a fact, included in the existing Rules of Court and in 
the text proposed by the Co-ordination Commission. 

~ h e  PRESIDENT recalled that the " text proposed " by 
certain judges did indeed embody this rule, but attached 
to it  the condition that the counter-claim must be directly 
connected with the subject of the principal application. 

M. URRUTIA asked whether, so as to enable those mem- 
bers of the Court who held that the Rules should remain 
unchanged on this point to  givc expression to  their view, a 
vote miglit not first be taken on the following question: 

" Does the Court consider that no change should 
be made in the terrns of Article 40 of the existing 
Rules ? " 

M. ANZILOTTI proposed the following: 

" Does the Court wish to maintain the principle 
that counter-claims may be presented in the conclu- 
sions of the Counter-Case ? " 

M. NEGULESCO observed that, in the minds of the authors 
of the " proposed text ", the expression " counter-claim " 
did not bear the same rneaning as it did in the existing 
Rules. 

M. ANZILOTTI said that his question simply formulated 
the principle that counter-claims might be presented in 
the Counter-Case. 

M. SCH~CKING underslood that M. Anzilotti meant his 
question to be voted upon without reference to the existing 
rule. 

M. ANZILOTTI agreed: if the result of the vote was in 
the affirmative, it would then be open to the Court to 
chooçe either the text of the Co-ordination Commission 
or the " proposed text ". 

M. GUERRERO, Vice-President, feared that the vote 
desired by M. Anzilotti would lead to no result because 
there was no difference of opinion on the question whether 
counter-claims might be presented' in the Counter-Case. 

M. FROMAGEOT observed that MM. Anzilotti and Negulesco 
appeared to attach different rneaningç t o ,  the expression 
" counter-claim ". In his view, the word referred to  the 
form in 'which a claim was. presented and not to  the nature 
of the claim itself. And what they had been seeking to 
define by speaking of a direct connection with the principal 
claim was the nature of the claim. 

In these circumstances, M. ANZILOTT~ re-submitted hi5 
motion in the following form: 

" Docs the Court wish to maintain the principle 
that counter-claims directly connected with the prin- 
cipal claim may be presented in the Counter-Case ? " 

The PRESIDENT took a vote on this motion, which was 
adopted by eleven votes to  one. 

M. FROMAGEOT recalled that the text which four jndges 
had proposed to substitute for the last sentence of para- 
graph z of Article 40 of the. Co-ordination Commission's 
draft contained only one paragraph. One of these judges, 
M. Negulesco, had taken the trouble to draft a second 



paragraph, running as follows 

" Any other claim which does not fulfil the first 
condition laid down in paragraph I shall be present- 
ed in the form of an application. The Court rnay 
decide to join this claim to the application to  which 
it refers." 

hI. Fromageot, however, did not approve this paragraph, 
as he thought it superfluous. 

hl. NEGULEÇCO had considercd that parties should know 
that, if the counter-daim did not fulfil the condition laid 
down in paragraph I, they must present an application. 

AIter an exchange of views concerning what was meant 
by " a direct connection " and " a legal connection ", the 
PRESIDEKT took a vote on the following question: 

" Does the Court wish to deaI with counter-claims 
presented in the Counter-Case in a separate article 
of the Rules ? " 

The motion was adopted by eleven votes to one. 
The PRESIDENT, observing that this vote involved the 

deletion of the second phrase in paragraph z of the Arti- 
cle 40 proposcd by the Co-ordination Commission, asked 
the Court to come to a decision regarding M. Negulesco's 
proposal for the addition of a paragraph to the text sub- 
mitted by the four judges (see above). 

M. NEGULESCO thought that this paragraph would be 
of use, particularly its second sentence: " The Court rnay 
decide to  join this claim to the application to which it 
refers." 

Count ROST~VOROWSKI thought that the authors of the 
proposed Article 40 would certainly have no objection 
to thc addition at the beginning of their text of the words: 
" when proceedings are instituted by means of an applica- 
tion ", taken from Article 39, paragraph 2, of the existing 
Rules. 

The PRESIDENT observed that there was no objection 
to the addition of thesc words. 

91. ANZILOTTI thought that, if the tcxt bcgan with the 
words: " when proceedings are instituted by means of 
an application l', it should continue as follows: " claims 
directly connected with . . . may bz presented in the 
Counter-Case as counter-claims, provided . . . ", instead of 
" no claim may be included . . . unless . . . ". 

& I l l .  S C H ~ C K I N C  ind  FRO~~AGEOT 'recognised that, if 
the words proposed by Count Rostworowski were added 
and the present wording maintained, it would sppear to 
follow-reasoning a contrario-that when proceedings were 
not begun by application, any clairns might be presented 
in the Counter-Case. 

31. ADATCI said that he accepted the text proposed 
Iry M. Negulesco, having regard to the importance frorn 
the point oi vicw of parties of the last sentence: " The 
Court rnay decide to  join this claim to the application 
to which it refers." 

Jonkheer VAN EYSINGA, though he appreciated the 
importance of this sentence, drew attention t o  the con- 
sequences which urould ensue from it. I t  contcmplated 
a case where the direct connection with the subject of 
the application was not sufficient to warrant the presen- 
tation of the counter-claim in the Countcr-Case, and 
accordingly the counter-claim was submitted by means 
of an application. The claim having been filed in this 
way, the Court could, however, decide to  join it to the 
principal suit becausc there was nevertheless a certain 

connection with the latter suit. This second. sentencc 
therefore estahlished two degrecs of connection. That 
introduced a very subtIe complication. 

The REGISTRAR observed that if a provision were includec 
in an isolated article permitting the Court to join two suits 
it would seern to foIIow that in other cases it couId not 
do so. He was douhtful whether that was what wac 
intended. 

M. ANZILOTTI, tvho shared this doubt, considered that,  
if the Court had power to order the.joinder of suits, that 
power should he provided for in a gcneral rule; otherwise 
joinder woiild he inadmissible in al1 cases not covered by 
the present article. For the rest, he entirely agreed,with 
those who regnrded thc addition proposed by M. Negulesco 
as superfluous: for, if thc provision concerning counter- 
clairns was not applicable, i t  followed, as a rnatter of course, 
that the general rules concerning the bringing of actions and 
the Court's power to order the joinder of actions would be 
applicable. 'The 'Rules ought not to  contain superfluouc 
provisions. 

M. SCH~CKINC thought that, in order to avoid an 
possibility of .argument ~k cuwt~ario, they might Say: 

" The Coiirt rnay exercise its power to order th 
joinder of the two suits. " 

The PRESIDEKT, recalling that h.1. Negulesco had pro- 
pozed the addition of the following paragraph to the text 
submitted by the four judges: 1 

" Any other claim which does not fulfil the firçt 
condition laid down in paragraph 1 shall be presented 
in the form of an application. The Court rnay exercise 
its power to join this claim to the application to  which 
it refers ", 

took the opinion of the Court on this paragraph. I 
By seven votes to  five, the paragraph was adopted. 
The PRESIDENT observed that, as a result of the addi- 

tions, deletions and amendments of wording which had 
been suggested, the text proposed by the four judges was 
now as follows: 

" When proceedings have been instituted by means 
of an application, counter-claims rnay be presented in 
the Counter-Case, provided that they are directly 
connected with the subject of the application filed by 
the other party and that they corne within the juris- 
diction of the Court." 

He took the opinion of the Court on this text, which 
was unanimousiy adopted. 

The PRESIDENT gathered that, with regard to the addi- 
tional paragraph adopted on the proposa1 of M. Negulesco, 
the examination of the text from the point of view of 
drafting would be le f t  to the Co-ordination Commission. 

This was agreed to. 

I . v I . ~ ~ . *  
Discussed as Article 41 (drajt) . 

" When proceedings have been instituted by means 
of an application, counter-claims may be presented 
in the submissions of the Counter-Mernorial, pro- 
vided that such counter-daims are directly connected 
with the subject of the application and that they 
come within the jurisdiction of the Court. Any 
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other daim which doeç not fulfil the fiist condition 
mentioned shall be presented in the form of an appli- 
cation. The Court rnay exercise its power to join the 
two suits thus lodged." 

The PRESIDENT recalled that Article 41 of the existing 
Rules concerned the right of the Court, or of the President 
if the Court was not Sitting, to fix the date for the com- 
mencemcnt of the oral proceedings. I t  had, however, been 
decided to transfer the rule to thc section dealing with oral 
proceedings. The number 41 being thus vacant, the Co- 
ordination Commission proposed to insert under this number 
the clause adopted by the Court in regard to  counter-claims. 

M. FROMACEOT was afraid that the phrase " any other 
claim which does not fulfil the first condition mentioned . . ." 
was not sufficiently clear. 

Count ROSTWOROWSK~ thought it would be better to  
add the word " separate " (" in the form of a sefiarate 
application "); this would render the following phrase 
clearer. 

M. FROMAGEOT a1so proposed the deletion of the word 
'' other ". 

31. GUERRERO, Vice-President, suggested the following 
wording : 

/ 
. "  Any claim which does not fulfil the former condi- 

tion shaI1 be presented in the forrn of an application 
and be the subject of a separate suit or be joined 
to the main suit." 

M. ANZILOTTI pointed out that the Court alone could 
decide to join the two suits. 
M: FROMAGEOT proposed to amend M. Guerrero's text as 

follows : 

". . . and be the subject of a separate suit or be 
joined by the Court to the original suit." 

The PRESIDENT recorded that the text proposed by the 
Vice-President and amended by hl. Fromageot waç adopted. 

This text would replace the second part of the text of 
ArticIe 41 proposed by the Co-ordination Commission. 

8.iv.35.* 
Article 63. - First Reading. 

M. ANZILOTTI wished the wording of this article to  be 
reserved until the second reading. The text adopted by the 
Court and maintained by the Drafting Committee made it 
appear that the presentation of a counter-claim in the 
submissions of the Counter-Memorial was no longer regarded 
as purely optional (cf. the existing Rules), but as obligatory, 
so that a claim could not be presented earlier: that, however, 
was contrary to the interests of the parties and of the Court 
itself. 

M. NEGULESCO observed that the word " $euvent " (rnay) 
sufficed to show that there was no obligation. 

M. ANZILOTTI also thought that the wording of the 
second sentence of the article was not clear when it said 
that " any daim which does not fulfil the first condition 
must be preçented in the form of an application . . ."; this 
text might cause it to be thought that, even if a claim did , 
not fall within the jurisdiction of the Court, it might be ' 
presented in the form of an application. 

subject of a separate application, it would be for the Court 
to  decide as to its own jurisdiction. 

M. SCH~CKING thought that the wording of the pro- 
posed Article 63 did not make it clear whether a counter- 
claim, which fulfilled the conditions laid down therein, 
could be presented at a stage of the proceedings subsequent 
to the presentation of the Counter-Memorial, 

The PRESIDENT said that such a claim might be filed 
in the form of an additional application, which the Court 
might or might not join to the main application. 

Jonkheer VAN EYSINGA, who thought, like M. Anzi- 
lotti, that the submission of counter-claims should not 
be linked to the Counter-Memorial, suggested the follow- 
ing: " Counter-claims - rnay not be presented after the end 
of the written proceedings." 

M. S C H ~ C K I N G  thought that the legal position would - 
be quite clear if, in the second line of the article, the word 
" seulement " (onIy) was inserted between " peuvent " (rnay) 
and " être présentées " (be presented). 

Baron ROLIN-JAEQUEMYNS, without touchjng the sub- 
stance of the article and solely with the object of making 
the wording clearer, suggested the following to replace the 
second senténcc : 

" Any claim which is not directly connectcd with 
the subject of the original application rnay be pre- 
sented in the form of an application and rnay form 
the subject of separate proceedings or be joined by 
the Court to the original proceedings.'.' 

The PRESIDENT proposed that, in accordance with 
Baron Rolin-Jaequemyns' suggestion, the second sentence 
of Article 63 should be replaced by the foIlowing (the 
text suggested by Baron Rolin-Jaequernyns with some 
slight changes made at the meeting) : 

" Any daim which is not directly connected with 
the subject of the original application must be preçented 
in the form of a separate application and may form the , 
subject of distinct proceedings or be joined by the Court 
to the originaI proceedings." 

I t  was decided accordingly. 
There being no further observations, Article 63 was 

adopted in first reading with this modification. 

26.11.36.* 
Article 63. - Second Reading. 

The PRESIDENT rccaIIed that the article had been pro- 
visionally adopted in 1935, subject to reconsideration of the 
wording in second reading. He was not, however, sure that 
the reservation which had been made at the beginning of the 
examination of the article had been rnaintained, following 
the discussions which. had ensued later. 

M. ANZILOTTI said that bis reservation had related to  the 
obligation to submit a counter-claim in the Counter-blemo- 
rial, and to  the apparent' superfluity of the second sentence 
of the text adopted. 

Jonkheer VAN EYSINGA remarked that the new feature 
introduced into this article by the Court was the ,direct 
connection between the counter-claim and the subject of 
the original application now insisted upon. 

FROMAGEOT replied that, a ,-lairn forrned the AS no amendment was suggested, the PRESIDENT declared 
~ r t i c l e  63 adopted in second reading. 

* D 2. A.  3, PP. 440-44I 
1 See above: meeting of 1.vr.34. * D 2 ,  A. 3, p. 649. 
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268 Articles 63, 64 

11.111.36.* I t  was proposed to alter the English text accordinglq 
Article 63. - Final Adoption. and also in the second sentence of the article to substitute 

The Drafting Cornmittee had noticed that, in the draft " must be put forward by means of " for " must be presented 

of Article 63 adopted by the Court, the first sentence'was in the forrn of ''. 
in the plural and the second in the singular; it proposed Article 63 was finally adopted, as thus arneided. 
a draft putting both sentences in the singular. 

ARTICLE 64 (Article 58, Paragrafih I ,  and Article 59, Paragraphs I, 2 and 3, old Rules). I 
Z I . I I . ~ ~ . * *  

Discussed under Articles 58 and 59. 

The PRESIDENT opened the discussion on Articles 58 
and 59 (intervention under Article 6 2  of the Statute). 

The Co-ordination Commission had, he said, in com- 
pliance with the suggestion of the Third Committce, 
re-grouped the provisions of these articles l on a more 
logical plan, but had not changed thern in substance: 

" Article 58. 
" r. An application for permission to intervene 

under the terms of Article 62 of the Statute must 
be communicated to the Registrar, at  latest, before 
the commencement of the oral proceedings. 

" 2 .  The application referred to in the preceding 
paragraph shall contain : 

" (a )  A specification of the case in which the appli- 
cant desires to intervene; 

" ( b )  A statement of law and of fact justifying 
intervention ; ' 

" (c) A list of the documents in support of the 
application ; these documents shall be attached. 

" 3 .  Such application shall be immediately commu- 
nicated to the parties, who shall send to the Regis- 
trar any written ohservations which. they may desire 
to  make within a period to be fixed by the Court, 
or by the President, should the Court not be sitting. 

" 4. The matter shall be placed on the agenda for 
a hearing, the date and hour of which shall be notified 
to  al1 concerned. Nevertheless, if the parties have not 
contested the application for intervention in their 
written observations, the Court rnay decide that no 
oral arguments on the application will be heard. 

" 5 .  The Court will give its decision on the applica- 
tion in the form of a judgment." 

" Article 59. 
" I. If the Court admits the intervention, it shall, 

at  the request of the intervening State, fix the time- 
limits within which such State is authorised to file 
a Case on the merits, and within which the other 
parties may file their Counter-Cases; the sarne course 
shall be followed in regard to the Reply and the 
Rejoinder. If the Court is not sitting, the time-limits 
shall be fixed by the President . 

" 2. If the Court .has not yet given its decision 
upon the intervention, but the application for inter- 
vention has not been contested by the written obser- 
vations of thc parties, the President, if the Court is 
not sitting, may, subject to  any subsequent decision 
the Court may take as regards the admissibility of 
the application, fix, at the request of the State by 

which the application is made, the time-limits referred 
to  in the preceding paragraph. 

" 3. In the cases referred to in the two preceding 
paragraphs, the time-limits shalI, so far as possible, 
coincide with those already fixed in the case to which 
the application for intervention relates and they may 
not extend bèyond the beginning of the oral proceedings 
in that case." 

Baron ROLIN-JAEQUEMYNS thought that Articles 58, 
59 and 60 might be referred to the Drafting Cornmittee 
for examination, if there was no objection to their sub- 
stance. The changes which the Co-ordination Commission 
had proposed in them were chiefly concerning matters of forrn. 

" Nevertheless, the Court may, in exceptional 
cumstances, consider an application submitted 
later stage." 

This might, of course, give 

following effect : 

M. ANZILOTTI asked if the second paragraph of the 
existing Article 58 of the Rules had been intentionally 
omitted. 

Jonkheer VAN EYSINGA pointed out that what Article 58 
had in view was an intervention, in the true sense of the 
term, by a third party which had a legal interest in the case, 
whether intervening on its own account or in support of 
another party. That intervention might or might not be 
allowed by the Court according as it recognised, or declined 
to admit, the existence of a legal interest. The intention of 
the Third Cornmittee, and afterwards of the Co-ordination 
Commission, had been that the preliminary proceedings, 
which must result in the acceptance or dismissal of the,  
request to intcrvene, should be dealt with entirely in Ar- 
ticle 58; Article 59 was concerned only with the event of the 
Court's having aIlowed the intervention, and the inter- 
vening party's having to take part in the main proceedings 
which had aIready begun. 

I t  was said, both in the existing text and in that proposed 
by the Co-ordination Commission, that the party desiring to  
intervene must apply, at  latest, before the commencement of 
the oral proceedings. I t  was therefore possible to intervene 
even when the two parties already before the Court had 
exchanged the documents of the written proceedings. But, 
once the oral proceedings had begun, it should no longer be 
possible to intervene. A breach was, however, made in this 
principle by the second paragraph of the existing Article 58, 
which laid down that: 

" These tirne-limits, however, may not extend beyond 
the beginning of the session in the-course of which th  
case shaII be heard." 

D 2, A., pp. 151-152. 



Jonkheer van Eysinga added that i t  was in these cir- 
cumstances that the Third Cornmittee, and subsequently 
the Co-ordination Commission, had proposed to omit the 
second paragraph of Article 58. I t  had appeared, indeed, 
that the period allowed for intervention would be suffi- 
ciently long if it was laid down-as was done by the generd 
rule in paragraph I of Article 58-that a State could 
intervene at any time up to be beginning of the oral proceed- 
ings. Moreover, the Third Cornmittee's Report had stated 
as follows: 

" Should the application for permission to intervene 
be commuiiicated to the Registrar shortly before the 
beginning of the oral proceedings, the Court or the 
President would have to  postpone the date for 
the commencement of the oral proceedings, under the 
terrns of Article 33, paragraphs 2 and 3,  of the Kules." 

In that way, the rights of intervening parties and of 
other parties werc adequately safeguarded. 

M. NEGULESCO thought that a difference shouId be 
made according as the intervening party appeared to 
defend his own rights, or to  support the cause of one of 
the original parties. In the former contingency, the 
right of intervention must be limited in time, as the inter- 
vening State would becomc a party to the suit and would he 
entitled to appoint a judge ud hoc: intervention should 
bc permissible only so long as an exchange of written 
Memorials between the parties continued to he possible. 
But where the intcrvening party supported the cause of one 
of the parties, the Court might be more Iiberal and allow 
the intervention at any stage of the proceedings. 

The PRESIDEYT observed that Article 62 of the Statutc 
did not recognise any such distinction. I t  was for that 
reason that it had bcen thought ,possible to  deal with al1 
the cases in the same manner in Articles 58 and 59 of the 
RuIes of Court. 

31. ANZIZOTTI said that M. Neguleçco had raised the 
question whether a State which intervened wLs, or was 
not, entitled to appoint a judge ad hoc; this, he considered, 
was one of those questions which the Court must, if necessary, 
decide in each individual case in acçordancc with general 
principles. The provisions. of thc Rules now under discus- 
sion were only concerned with intervention from the stand- 
point of procedure. 

M. FROMAGEOT, who agreed with RI. Anzilotti's views 
on this point, asked whether what might be termed inde- 
pendent proceedings were always necessary when a State 
applied to intervene, in order to  decide whether the 
application should be allowed or rejected. Should not 
the rule provide for the possibility of simply joining the 
request to intervene and the main application, and of 
deciding in one and the same judgment both on that 
request and on the rnerits ? This rnethod would avojd 
delay in settlement of the case. 

The PRESIDENT pointed out that, according tri Arti- 
cle 62 of the Statute, the English text of which was par- 
ticuIarIy clear, it was only if t he  Court allowed the request 
of the State desiring to intervene that the State became 
a party. But it was necessary at the very beginning of a 
case to settle which were the parties. 

M. ANZILOTTI said there was one very seriouç ques- 
tion which rendered preliminary proceedings necessary: 
that was the question of the Court's jurisdiction. If 
two States had signed a special agreement, were they 
alwnys bound to accept the intervention of a third State ? 

The same question arose also in regard to a case submitted 
to the Court by an. application. 

Jonkhecr VAN EYSINGA agreed that a request to inter- 
vene might undesirably prolong the proceedings. I t  was 
precisely for that reason that i t  had been proposed to 
insert the following clause in the fourth paragraph of 
Article 58: 

" Nevertheless, if the parties in their written obser- 
vations have not contested the request for permis- 
sion to intervene, the Court may decide that there 
shall be no oral argument upon the request." 

I t  was with the same idea in view that i t  had been sug- 
gested to omit the second paragraph of Article 58. 

Iri short, the Co-ordination Commission had done every- 
thing in its power to  satisfy in advance M. Fromageot's 
scruples-which that  Commission shared. I t  would not 
be possible to  do more without offending against Arti- 
cle 6s of the Statute. 

The preliminary procedure was therefore necessary. 
Once Ieave to intervene had been given, the interven- 

ing party must be able to  CO-operate on a footing of equality 
with the other parties. If the written proceedings were 
alrcady completed when the intervention was allowed, the 
intervening State rnilst be granted sufficient time to submit 
writtcn statements, to which the other parties must be given 
an opportunity of replying. 

31. FROMAGËOT realised that in certain cases it might 
be neccssary for the Court to  pass upon the request for 
Ieave tn intervene in a separate judgment. But hc thought 
that there would be other cases in which the Court could 
decide on the merits and on the requeçt for leave to intervene 
in a single judgment. 

The PRESIDENT said that it was only when the Court 
I-iad announced its decision on the request for Ieave to 
intervene that the Registrar knew exactly which were 
the parties to which he must forward the documents, as 
provided in Article 42 of the Rules. That was, moreover, 
in harmony with the system laid down in Article 62 of 
the Statute, according to which intervention was not a 
right, but required *e consent of the Court. 

M. NEGULESGO proposed that the words in paragraph 5 
of Article 58: " the Court shalI give its decision on the 
application in the form of a judgment ", should be ampii- 
fied by the insertion, after " decision ", of the words: " on 
the admissibility in principle of . . . ". For it  might hap- 
pen that the Court, even after allowing the intervention, 
might arrive at the conclusion, in its final judgment, that 
the intervening party had no claim, with the-result that 
the intervention must be disallowed. 
11. ANZILOTT~ said that in such a case the Court would 

merely rcject the conc1usions of the intervening party. 
The P R E S I ~ E N T  asked the Court to decide whether it  

would adopt Articles 58 and 59 in the form proposed by 
tlie Co-ordination Commission, and refcr them to the 
Drafting Coinmittee. 

The Court unanimously answered in the affirmative. 

8.1v.35;* 
Article 64 (i.e., Ihe old Articles 58 a d  

59 continued) . - ~ i r s t  Reading. 

JonkIieer VAN EYSINGA proposed that the letters a ,  
b and c should be deletedin the second paragraph. 

I t  was decided accordingly. 



Articles 64, 6 + 
&P. ANZILOTTI expressed doubts as to the utility of 

the expression " at  latest " in paragraph I. 
The REGISTRAR having explaincd that, originally, these 

words had been inserted in order to cal1 the attention 
of the parties to the desirability of presenting such appli- 
cations as soon as possible, M. ANZILOTTX did not press 
the point. 

M. FROMAGEOT observed that the contents of para- 
g r a ~ h  2 of Article 64 were arrangcd in tabular form, whereas 
that form had been abandoned in the case of some other 
artides. 

The REGIÇTRAR replied that the Court had not realIy, 
' adopted a fixed rule in regard to this point. 

Article 64 was adopted in first reading as presented by the 
Drafting Cornmittee, with the alferation proposed by 
Jonkheer van Eysinga. Text adopted: 

" I. An application for permission to intervene under 
the terms of Article 62 of the Statute of the Court shall 
be filed with the Registry at latest before the com- 
mencement of the oral proceedings. 

" 2 .  The application shaII contain: 
"A specification of the case; 
"A statement of law and of fact justifying inter- 

vention ; 
"A list of the documents in support of the applica- 

tion; these documents shall be , attached. 
'' 3. The application shall be immediately com- 

municated to the parties, who shall send to the Registry 
their observations in writing within a period to be 
fixed by the Court, or by the President, if the Court il: 
not sitting. 

" 4 .  The application to intervene shall be placed 
on the agenda for a hearing, the date and hour of which 
shall be notified to al1 concerned. Nevertheless, if the 
parties have not contested the application to intervene 
in their written observations, the Court may decide 
that there will be no oral argument. 

" 5 .  The Court will give its decision on the applica- 
tion in the form of a judgment." 

26.11.36.* 
Article 64. - Second Reading 

Parngra~hs  I and 2. 

The first two paragraphs were adopted without observa- 
tion. 

Jonkheer UAN EYSINGA proposen that the wofds " during 
the judicial vacations " should be substituted for the 
words " if the Court is not sitting " in paragraph 3. 

ARTICLE 65 (Article 59, Paragra#lz 4 ,  

The PRESIDENT took a vote on this proposal, 
was rejected by eight votes t o  one with one 

Baron ROLIN-JAEQUEMYNS observed that the secon 
paragraph of Article 58 of the Rules in force containe 
the following: 

" Nevertheless the Court rnay, in exceptional ci 
cumstances, consider an application submitted at 
later stage." 

This provision had disappeared from the Article 6 
now subrnitted for the approval of the Court. 

Jonkheer VAN EYSINGA recalled that this paragra 
had been intentionally deleted. The idea was to make 
possible for the proceedings to be carried on from a giv 
moment with the intervencr on a footing of equality 
the originaI parties. Eurthermore, in 1926, the followin 
final sentence had been added to the oId Article 59: " Thes 
time-limits, however, may not extend beyond the beginnin 

. of the session in the course of which the case shall be heard. 
This provision had not been in harmony with the sec0 
paragraph of Article 58, which said that the Court mi 
nevertheless, in exceptional circumstances, consider 
application submitted at a later stage. Under the 
paragraph of Article 58, an application must be made b 
the oral proceedings; according to this paragraph, on 
contrary, the Court might still allow intervention in th 
course of the oral proceedings. The deletion of the 1 
paragraph had thus removed the inconsistency bet 
Articles 58 and 59 (p. 268) .  

The PRESIDENT, referring to the same minutes, recaii 
that in 1935 the Court had unanimously accepted t 
propos~ls of the Co-ordination Commission. 

There being no observations, he declared paragraph 
adopted. 

Paragra~hs  4 and 5. 1 
Paragraphs 4 and 5 were adopted without observation1 
The PRESIDENT declared Article 64, as a whole, adopte 

in second reading. ? 
Final Adoption. 

No change was proposed in this article, except for the 
deletion of the word "immédiatement " in paragraph 3 
as the general principle that documents would be corn.. 
rnunicated as and when received was duly laid down ir 
Article 44. 

In the English text of paragraph 4, the Drafting Corn.. 
mittee proposed t o  Say: " nevertheless, if the parties have 
not, in their written obser,vations, opposed . . . ". 

Article 64 was finally adopted, as thus amended. 

old Rules, wit& New Panagrafihs I and 3). 

INTERVENTION UNDER THE TERMS OF ARTICLE 62 OF THE STATUTE (TIME-LIMITS) I 
21.11.35. sion's draft) was adopted.in first reading with the foi~owind 

See under Article 64, p. 268, for discussion of Articles 58 text: 
and 59 (Articles 64 and 65 of the Rules of 11.111.36). 

intervening State expresses a 
8.rv.35. 

First Readiag. 
Article 65 (i.e., Article 59 of the Co-ordination Commis- other parties may reply 

D 2, A. 3, pp. 649-650. * D 2, A. 3. p. 733. 



same course shall be followed in regard to the Reply 
and Rejoinder. If the Court is not sitting, the time- 
limits shall be fixed by the President. 

" 2 .  If the Court has not yet given its decision upon 
the intervention and the application to intei-vene is not 
contested, the President, if the Court is not sitting, may, 
without prejudice to the decision of the Court on the 
question mhether the application shoulcl be granted, fix 
the time-limits within which the intervening State inay 
file a Memorial on the merits and the other parties may 
reply by Counter-Memorials. 

" 3. In the cases referred to  in the two preceding 
paragraphs, the time-limits shall, so far as possible, 
coincide with those already fixed in the case to  which the 
application for intervention relates." 

26.11.36. 
Second Reading. 

Article 65 was adopted in second reading after a vote $01- 
the substitution in paragraphs I and z of " during .the 
judicial vacations " for " if the Court is not sitting " had 
been rejccted. 

11.ir1.36. 
Final  Adoption. 

Article 65 was finally adoPted with the following amend- 
ments: The expression " la partie intervenante " (party 
intervening) was substituted for " l'imtemenant " (interven- 
ing State) in paragraph I and for " 1'Etat interverzant " in 
paragraph 2;'and the words " to  which the application for 
intervention relates " at the end of paragraph 3 were 
deleted as superfluous. 

ARTICLE 66 (Article 60, old Rules, with N e w  Paragraphs z and 3 ) .  

21.11.35.* 
Lliscussed as Article 60. 

. The PRESIDENT opened the. discussion on Article 60 of 
the Rules, pointing out that this article had in view the 
case of intervention provided for in Article 63 of the 
S t a tu t e i . e . ,  the case in which a State was entitled to  inter- 
vene because a treaty, tu which it was a party, was in 
issue. 

Jonkheer VAN EYSINGA observed that the Co-ordina- 
tion Commission had proposed l to insert in the French 
text of the first paragraph of Article 60 the. formuia: 
" convention invoquée . . . comme régissant le cas d'espèce " 
(. . . convention relied upon . . . as governing the case in 
question) in place of the words : " cofiuenfion sur laquelle . . . 
se fonde fipour demander la décisio?~ de la Cour " (convention 
on which (the special agreement or application) relies in 
seeking the decision of the Court). The latter expression 
might, indeed, lead to misunderstandings; and it was not 
consistent with the English t e ~ t . ~  

The PRESIDENT pointed out that another change wks 
proposed, and asked the Registrar to give some explana- 
tions. 

The REGISTRAR said that the further change merely 
consisted in providing for a " declaration of interven- 
tion "-i.e., a forma1 act by which a State desiring to 
avail itseIf of Article 63 would inform the Court of its 
intention. That act would have the advantage of fixing 
a point of time as fronl which the State would become 
an intervening party, as would be done by a decision of 

* D 2, A.  3, PP. 307-312. 
l Text of Co-ordination Commission: 
" I .  The notification provided for in Article 63 of the Statute 

shall be sent to every State or Member of the League of Nations 
which is a party to the convention relied upon in the special agree- 
ment or in the application as governing the case in question. A State 
or Member desiring t o  avail itself of the right conferred upon it by 
the above-mentioned article shall send a declaration to this effect 
to the R e g i s t ~ .  

" 2. The Registrar shall take the necessary steps to enable the 
intervening State to inspect the documents in the case, in so far as 
they relate to the interpretation of the convention in question, and 
to submit its observations in writing thereon within a time to be 
fixed by the Court, or by the President if the Court is not sitting. 

" 3.  These observations shaIl be communicated to the parties. 
which may comment thereori a t  a hearing the date and hour of which 
shall be notified to the intervening State. The Court may authorise 
the latter to reply." (Translation.) (Sec D 2 ,  A. 3, p. 876.) 

Article 60, 1g31 Rules. 

the Court admitting a State's intervention under,Article 62 
of the Statute. 

M. ANZILOTTI observed that the words " at a public 
sitting, the date and hour of which shaI1 be notified to 
the intervening State " had been added to the third para- 
graph. That might givc the impression that a public sitting # 

would be heId in every case in order to allow the parties and 
the intervening State to diçcuss the latter's written obser- 
vations. He asked if that was really necessary. 

Jonkheer VAN EYSINGA did not think that the intention 
had bccn to modify the existing text, but merely to  ensure 
the possibility of hearing arguments on the written ohser- 
vations in question. 

M. ~ N Z I L O T T I  preferred not to make it compuisory to 
hold a special oral debate on the observations. These 
observations were submitted in regard to the convention 
" governing the particular case "; in other words, they 
related to the subject of the principal discussion.before the 
Court, a discussion in which the intervenine State would no " 
doubt take part. 

M. GUERRERO, Vice-President, thought that the wording 
of paragraph 3 was sufficiently elastic to dlow the Court to 
decide whether, in any given case, a special public sitting 
should be heId to hear arguments on these observations. 

On the other hand, he felt some misgiving in regard to  
paragraph 2, which laid down that the Registrar would take 
the necessary steps to  enable the intervening State to inspect 
" the documents in the case, in so far as they relate to the 
interpretation of the convention in question ". I t  might often 
happen that the intervening State wouId need, in order to  
present its statements, to inçpect al1 the documents and not 
only a portion of them. It was true that the form which the 
Co-ordination Commission had given tu that article was also 
very flexible. 

Baron ROLIN-JAEQUEMYNS, on the other hand, found 
himself in agreement with M. Anzilotti, since this was a case 
in which a State had a right to intervene. 

M. ALTAMIRA asked if M. Anzilotti's doubts-which 
apyeared jii'stified-would- be allayed by substituting, in 
place of the passage which the Co-ordination Commission 
had proposed to add, the words: " . . . discussed by the 
latter in the presence of the intervening State ". 

Jonkheer VAN EYSINGA, replying tu M. Guerrero's obser- 
Cations, said that, though the question of interpretation 



Article 66 

raised by the suit could not always be separated from the 
other issues, yet, in some cases, this would be possible. 
During the oral debate between the two parties, the latter 
discussed the case as a whole; the intervening State, on the 
other hand, could discuss onIy the interpretation of the 
convention in question. The clause referred to by hl. Guerrero 
was intended to legislate for that situation. 

M. ANZLLOTTI observed that he. was one of those who 
had desired the insertion of the clause in questi0n.l But, if 
the State which fiad dcclared its desire to intervene was not 
allowed to inspcct al1 the documents, it must none the less 
be represented in Court throughout the oral proceedings. I t  
would- thus be enahled to address the Court and to subniit 
observations on the interpretation of the conventiori, and its 
observations would be commented upon by the othei parties. 
There was therefore no need to provide for special proceed- 
ings, distinct from the general oral proceedings in the case. 

AI. FROMAGEOT thought it improbable that a. State would 
confine itself to discussing the interpretation of the convcn- 
tion from a solely abstract and theoretical standpoint; it 
would probably be aiming at some practical result. 

M. ANZILOTTI said that, in that case, the State should 
intervene under Article 62 of the  Statute. But, if it inter- 
vened under Article 63, it must confine itself to exprcssing 
its views on the interpretation of the convention, seeing 
that the only object of that article was to  ensure uniformity 
in the interpretation of collective conventions. 

. M. NEGULESCO pointed out that Article 60 of the Rules 
was designed to implement Article 63 of the Statute. When 
a Statc intervened under the latter article with regard to 
the interpretation of a convention, it must be able to show 
that it was a party to  the convention in question, and the 
Court niust satisfy itself, aftcr hcaring the parties, that the 
State was entitled to intervene. The parties rnight see fit to 
offer objections, upon which thc Court would then have to 
decide. 

The PRESIDENT said that an application for leave to  
intervene was submitted only where a State did not pos- 
çess a right to intervene. But in cases in which, under 
Article 63 of the Statute, there was a right of interven- 
tion, it would suffice for the State desiring to intervene 
ta make a declaration to  that effect. 

RI. URRUTIA, returning to the question raised by M. 
Anzilotti, said that paragraph 3 of Article 60, as worded by 
the Co-ordination Commission, did not prevent the agent 
of the intervening State from being present a t  al1 the 
public hearings; but ,the Court might decide that the 
issue in regard to which the State had intervened would 
be discusçed a l  a particular public sitting, and that, on 
that occasion, it would hear the arguments of the inter- 
vening State. 

M. GUERRERO, Vice-President, thought that the Co-ordi- 
nation Commission had been right in providing fo the 
possibility of a special public sitting in cases of intervention 
under Article 63 of the Statute. Under that artide, any 
State being a party to the convention concerned possessed 
a right of intervention. Very probably a special public 
sitting would be necessary to ascertain whether this right 
existed. For inst'mce, if the other signatories of the conven- 
tion in question said that the State concerned had not ratified 
the convention, the Court wouId have to  decide. 

M. ANZILOTTI agreed that this was so, but observed 
that the "observations" mentioned .in paragraph 3 of 

l D 2. pp. 84-97, 154-155, 205-206. 

Article 60 related not only to  the admissibility of the 
intervention, but to the interpretation of the  convention 
concerned; that interpretation would, Iiowever, be debated 
throughout the whole of the oral proceedings, and it was 
scarcely conceivable that the intervening State should be 
debarred frorn taking part in the debate. 

, M .  ANZ~LOTTI suggested that the passage in questio 
might be replaced by the words: " during the oral 
ceedings ". 

The REGISTRAR pointed out that the explmation of 
the words added by the Co-ordination Commission and 
criticised by M. Anzilotti was to  be found in the second 
part of the passage: ". . . the date. and hour of which 
shall be notified to  the intervening State ". The text at 
present in force rnight give the misleading impressior: 
that the original parties could comment on the observations 
of the intervening State in the latter's absence; it was to  
obviate this impression that the passage in question was 
added, and in reading it the emphasis should be laid, not or 
the special public çitting, but on its notification to  the 
intervening State. 

M. FROMAGEOT proposed to add, after those words: " i 
which the intervening State shalI take part ". i I 

1 

Jonkheer VAN EYSINGA proposed that the matter b 
referred to thc Drafting Cornmittee. t I 

M. FROMAGEOT asked at what stage it  would be 
to  discuss, if necessary, whether the State in reality p 
a right to intervene as a party to the convention o 
the application or the special agreement waç based. 
pose, for instance, that a State was a signatory of a conv 
tion, bu€ had not ratified it-at what moment, and by w 
would the question of its right to intervene be apprai 

The REGISTRAR said there was indeed a gap in Article 6 
According to Article 63 of the Statute, it was the Regiitra 
duty to notify al1 States having participated in a conventi 
that they were entitled to intervene. The Registrar w 
therefore cailed upon to decide, in the first instance, wheth 
a given State had participated in the convention concerne 
In  practice, he obtained the decision of the Court if it w 
in'sessian, or that of the President if the Court was not 
session. That decision was, as a rule, based on informatio 
obtained from the Government or froni the institution wit 
which the original copy of the convention in questio 
was deposited. However, doubtful cases might arise. 
such cases, no notification wns sent. I t  was clear, howev 
that, if a State which had not been notified in accordan 
with Article 63 of the Statute nevertheless held that i t  w 
entitled to intervene and informed the Coiirt to that eff 
the Court must have power to decide.l But the R 
contained no definite provision on this subject. Article 
on the other hand, dealing with advisory procedure, legisla 
as follows for a similar case which might arise in t 
cedure : 

" Should any State or Mernber referred to  in 
first paragraph have failed to receive the commu 
cation specified above, such State or Mernber m 
express a desire to subrnit a written statement or 
be heard, and the Court will decide." 

A clause of the same kind would be very useful in Article 
of the Rdes. 

M. FROMAGEOT thought that Article 63 of ,the 
imposed a very heavy responsibility on the Court and 

1 Cf. C, 17-1, Vol. IV, pp. 2423 (document 50) and 2429 (doc - 1 
ment 54). 
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the Registry. I t  was, in fact, the Court, by virtue of the 
notification which it sent to  a State, that decided fhat the 
State had participated in a convention. 
. '  No doubt, in most cases no difficulty wouid arise. But 
there might, in some cases, be disagreement in regard to 
ratification, and other sirnilar cases might present themselves. 

M. ANZILOTT~ having pointed out that there migfit be 
disagreement in regard to the admissibility of an inter- 
vention under Article 63 of the Statute, M. GUËRRERO, 

' Vice-President, thought i t  would be wise to .fil1 the gap 
which existed in the present Rules, owing to this case not 
being provided for. 

M. FROMAGEOT said that a distinction must be made 
between two different cases: either the Court had notified a 
given State concerning the suit, under Article 63 of the 
Statute, or the State took the initiative and declared that 
it was a signatory of a certain convention and had a right 
to intervene under Article 63 of the Statute. In  the former 
case, the Court could not welI dispute the State's right to 
intervene, since the intervention was due to thc Court's own 
action; in the second case, on the other hand, i t  seemcd 
natural that the Court should judge whether the interven- 
tion was justified or not. 

Jonkheer VAN EYSINGA thought that the Court was 
free to reject a claim to intervene made under Article 63 
of the Statute, not only in view of an objection lodged by 
the parties, but also proprio molu, even if the intervening 
State had received the notification provided for in the 
article. 

However, in his view, it  would be wiser not to  provide 
for these contingencies in the Rules, but to  leave them to 
be regulated by the Court's practice. 

M. SCH~CKING thought a distinction should be made 
between cases in which the Court had notified a State, 
through the Registrar, and cases where no notification 
had heen sent. In the former case, a right of intervention 
would be presumed to exist, so that the Court could allow 
the intervention without recording any actual decision- 
assuming that no objection had been lodged. If an objection 
were lodged, the Court wouId have to decide whether the 
intervention was admissible. If the State had not received a 
notification, the Court must in al1 cases give a decision. 
That, in his view, was the import of the Rules now in force, 
and they did not need to be supplemented on that point. 

M. ANZILOTTI suggested that it might be advisable to  
provide specially for the possibility of an objection by the 
parties, and, in such a contingency, for a decision by the 
Court. I t  might be advisable, a t  the end of the first para- 
graph, after the words " a dechration to that  effect ", t o  
add ". . . at latest before the oral procedure ", as also a 
new paragraph worded as follows: " This declaration shall 
be communicated forthwith to the parties. Should the'latter 
object to the intervention, the Court will decide ". 

M. GUERRERO, Vice-President, agreed with this sugges- 
tion, in order to  avoid the possibility of a State, which 
was not really entitled to intervcne, coming in to support 
one of the parties in a suit, thus giving one or other of them 
an unfair preponderance. 

Jonklieer VAN EYSINCA asked if M. Anzilotti's proposal 
would make it impossible for the Court, ;6~ofirio motu, to 
question the right of a State to  intervene under drticle 63. 

M. ANZILOTTI said that he was only considering the case 
iii rvhich an ohjection was raised against thc intervention of 
a State that had received a notification from the Court. 

Jonkheer VAN EYSINGA thought i t  would be well to 
provide, in addition, for the possihility of the question's 
being raised by the Court proprio motu. 

M. ANZILO~TI said that, having regard to the first para- 
graph of Article 63 of the Statute, he doubted the possibility 
of the contingency referred to  by Jonkheer van Eysinga. 

M. URRUTIA, after alluding to the debates on the same 
point in 1926, and to the negative,solution which had then 
been reached,l said ke agreed with the text propnsed by the 
Co-ordination Commission, which moreover did not deprive 
thc Court of al! right of action; for thc intervening party 
coiild not take part in the discussion if the Court did not 
cal1 upo~i it to speak. UnIike M. Anzilotti, he did not find 
that the existing text excluded the possibiIity of an ohjection. 

M. FRO~~AGEOT thought that the additional words pro- 
posed by M. Anzilotti could easily be inserted at the end of 
paragraph I. -4s to the doubts he had expressed, he gathered 
that, if the position was clear, the Registrar would, according 
to c u ~ t o r n , ~  send the notification referred to  in Article 63 of 

- the Statute. But, if there was some uncertainty, the Registrar 
would refrain from sending the notification in order not to 
prejudge the Coiirt's opinion; he ulould, however, commun- 
icate with the State in question, simply by way of informa- 
tion, so that if it believed itself entitled to intervene it  could 
make a declaration of intervention; the State wouId, 
however, be informed that the Court's opinion was entirely 
reserved. Although that practical solution appeared satis- 
factory, he would weIcome the insertion of the words which 
M. Anzilatti haà proposed. 

Jonkheer VAN EYSINGA said that, if i t  was decided to 
add those words, it was most necessary to provide also for 
cases in which the Cotirt itself might becorne convinced that 
a certain State was not entitled to  intervene. In such cases 
the Court must be entitIed to dive a ruling to that effect 
$ro$rio nzotzc; for, otherwise, the rule of a contrario niight be 

- invoked against action by the Court proprio motir. 
The PRESIDENT put the following question to the vote, 

it being understood that the final wording was reserved: 

" Does the Court decide to  add the following words 
at the end of the first .paragrapki of Article 60 of the 
Rules, as drafted by the Co-ordination Commission: 
' This declaration shall be communicated to the parties. 
Should an objection be lodged, the Court will decide ' ? " 

The Court unanimously answercd the question put by 
the President in the affirmative. 

Jonkheer VAN EYSINGA açked that it. should be added 
that the Court could also give a decision profirio motu. 

The PRESIDENT submitted the following text t o  the 
Court : . 

" Does the Court decide that provision çhaI1 be 
made in the Rules for an objection by the Court 
proprio motzt to an intervention under Article 63 of 
the Statute ? " 

' By five votes against four, with two abstentions, the Court 
answered the question in the affirmative. 

M. FROMAGEOT said he had answered in the negative 
because, according to Article 63 of the Statute-the English 
text of which was specially clear-a State which had been 
notified appeared to have an absolute right of intervention, 
of which it could not be deprived. 

1 D 2 ,  A, pp. 158, 167. 
"tatut et Rdglement de la Cour permaatnte de justics internationale 
- Eldrnents d'inderprLtafeo~, pp. 446-447. 
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Baron ROLIIL- JAEQUEXYNS said that he would have liked 
to vote in the affirmative; but as he felt, for the same reason 
as M. Fromageot, that he had no right to do so, he preferred 
to abstain. 

Jonkheer VAN EYSINGA asked whether, if M. Fromageot's 
observation applied to this case, it would not also apply to 
the case contemplated by M. Anzilotti's proposal. 

M. ANZILOTTI pointed out that the situations were differ- 
ent. The notification of a State by the Registrar created a 
right of intervention; but the question whether the required 
conditions were fulfilled was one which the parties could 
always raise; he saw no reason why the parties should be 
unable to  dispute, before the Court, the legality of some 
action taken by the Kegistry. On the other hand, he thought 
it rather donbtful whether the Court itself could raise the 
question, seeing that an organ of the Court, acting with the 
authority of the Court or of its President, would, by notifying 
the State, have adrnitted the existence of the conditions 
prescribed for intervention. 

M. NEGULESCO held that a notification by 'the Registry - 
could not endow a State with a right of intervention if it  had 
not participated in the plurilateral convention in question; 
for a right could not be created by an erroneous notification. 

The PRESIDENT said that the two votes had been duly 
adopted, and that it would be for the Drafting Committce 
to propose a text which, while regardful of these decisions, 
would~.facilitate the efficient working of the Court. The 
latter would be able to  resume the discussion when the 
text was submitted to it. 

The REGISTRAR said that the difficulty which now 
confronted the Court was one which had often arisen in 
practice. The question had had to be settled in a number 
of cases. The method adopted had been that which hl. 
Fromageot had just indicated-narnely, only to  send out 
notifications in cases in which the Registry was absolutely 
sure of the facts, and, in other cases, to  inform the States of 
their right, independently of any notification, to suggest 
that they were entitled to intervene, subject always to the 
possibility that the  Court might decide against their c1aim.l 
If it was desired to embody that method in the Rules, i t  
could be done by inserting in Article 60 a new paragraph 
corresponding to paragraph 3 of Article 73 (Article 66 of the 
Statute in force since 1.11.36) of the Rules of Court. 

8.1v.35.* 
Article 66. - First Reading. 

M. FROMAGEOT thought that the question raised by 
Baron Rolin- Jaequemyns was a question of principle, which 
it would be better to take up again at the second reading. 

Count ROSTWORO~SKI understood the article as follows: 
even if, pursuant to  paragraph 3 of ArticIe 66, intervention 
under Article 63 of the Statute had been declared inadmis- 
sible, that did not preclude intervention under Article 62 
of the Statute. I t  might be well to add to paragraph 3 of the 
Drafting Cornmittee's text the words: " In the event of 
objection . . . intervention z~lzder Article 63 of the Slatute" 
in order to make the position quite clear. 

The PRESIDENT considered that the terminology O! 

Articles 65 and 66 was correct. In the circumstance~ 
contemplated by Article 65, the Court gave its decisior 
on the question whether intervention should be aIlowed. 
On the other hand, under Article 66, it simply decidec. 
whether the  conditions requisite to render interventior. 
a matter of right were fulfilled, the question whether 
intervention would be aIIowed being reserved. 

M. FROMAGEOT, in thiç connection, suggested that the 
word " recevabililk " should be used in paragraph 3 O:! 

Article 66, instead of " admissibilité ". 
The PRESIDENT having observed that the word " rece- 

vabilité " would also be translated in Engiish by " admis- 
sibility ", M. Fromageot did not press the point. 

After a short discussion, the PRESIDENT took a vote O 

Baron Rolin- Jaequemyns' proposal: 
" Does the Court decide to  delete the second 

of paragraph 3 of Article 66 proposed by the 
Committee ? " 

By ten votes to one, the Court ans'wered the. question i 
the negative. 

The PRESIDENT asked if M. Wang would be satisfie 
with the insertion in paragraph 3 of the words " 
Article 63 of the Statute ". 

M. WANG said that he would. 
There being no other observations, the article was 

in first reading with this addition to paragraph 3. Te 
adopted : 

" I. The notification provided for in 
the Statute shall be sent to every State or Member 
the League of Nations which is a 

- invoked in the special agreement or 
as governing the case referred to  the 
Member desiring to  avail itself of the right conferred b 
the above-mentioned article shalI file a declaration M. WANG observecl that paragrapli 3 of Article 66 spoke that effect with the Registry. . of the " admissibilité' de l'intervention " (admissibility of 

intervention) whereas in paragraph 2 of Article 65 the " z .  Any State or Member of the League of 

expression " admission . . ." (. . .-should be,granted) was 
used. Was tliere any difference between these terms ? 

preceding paragraph may in the same way M. FROMAGEOT explained the difference in mcaning be- 
tween " admissibilite' " and " admission ". This difference, in the Registry a declaration of intention to 

under Article 63 of the Statute. 
his opinion, j ustified the divergence between the two articles. 

M. A ~ z l ~ o r r x ,  on the other hand, thought: that, as the 
standpoint was the same in Article 65 as in Article 66, the 
same word should be used in both. 

Baron ROLIN-JAEQUEMYNS proposed that the second 
sentence of paragraph 3 of Article 66 should be deleted. 
According to Article 63 of the Statute, a State which had 
been notified under that article could always intervene, and 
the Court could not therefore refuse to aIIow it  to do so. 

D 2. A. 3. P P  442-443. 
l Ci. C 17-1, Vol. IV,  p. 2400 (document 12).  
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" 5 .  These observations shall be communicated to  
the other parties and may be discussed by them in the 
course of the oral proceedings; in these proceedings the 
intervening State shall take part." 

26.11.36.* 
Article 66. - Second Reading. 

P a ~ a g r a p h  r. 
M. NAGAOKA raised the question whether there was any 

point in retüining the expression " State or Member ". 
M. NEGULESCO. observed that these words appeared in 

the reverse order in Article 66 of the revised Statute. 

The PRESIDENT thought that the Drafting Committee 
might considcr this point. 

Subject to this, he declared paragraph r adopted. 

Paragraphs 2 alad 3. 

Paragraphs z and 3 wcre adopted without observation. 

M. FROMAGEOT proposed that in this paragraph the 
words " intervening State " should be replaced by the word 
" intervener ". The beginning of pkagraph 4 would then 
read : 

" The Registrar shall take the necessary steps to 
enable the intervener . . .", etc. 

M. NAGAOKA observed that, if tliis proposa1 were adopted, 
the same change would have to  be made in the first para- 
graph of Article 65. 

The PRESIDENT thought that this point also should be 
considered by the Drafting Committee. 

This was agreed to. 

Jonkheer VAN EYSINCA proposed that in paragraph 4 the 
words " if the Court is not sitting " should be repIaced by 
" during the judicial vacations ". 

The Court, by eight votes to  one, with one abstention, 
rejected this proposal. 

There being no further observations, the PRESIDENT 
declared paragrnph 4 adopted. 

Paragraph 5 was adopted without observation. 

The PRESIDENT remarked that the texts just examined 
by the Court were adopted in second reading subject to 

ARTICLE 67 

Discussed a s  Article 66 (6 ) .  - Appeals 
(" i n s t a n c ~ s  en recoîtrs ") . 

The PRESIDENT invited the Court to  consider the ques- 
tion of appeals. The existing Rules con'tained nothing on 
the subject. The Co-ordination Commission l had not 
adopted the suggestion of the Third Cornmittee-which 
had considered that the experience so far gained by the 
Court did not afford an adequate basis for concrete pro- 

* D 2 ,  A. 3, pp. 650-651. 
**  Ibid.. pp. 336-344. 
l Ibid., pp. 878-879. 

consideration by the Drafting Committee of the point 
concerning the word " State " which appeared in several 
paragraphs. 

11.111.36.* 
Article 66. - Finnl Adoption. 

The PRESIDENT said that, in paragraph 1, the Drafting 
Committee proposed to add the words " of the Court " after 

' the word " Statute "; also, as had been done in the revised 
Statute and in earlier articles of the Rules, to reverse the 
order of " Membre r ie Za Société des Nations " and " Etnt ". 

Jonkheer VAN EYÇINGA had felt some uncertainty on 
reading the new text. The reference in the article was, 
on the one hand, to hlcmbers of the League of Nations 
and, on the  other, to  certain other States which were parties 
to a multilateral convention; the new text, however, might 
be rcad as though the words " partie à une convention . . ." 
referred only to " Etat ", and as though the notification must 
be sent to all Members of the Leagile of Nations without 
distinction. To correct this false impression, it would suffice 
to  leave the sentence as it was before its modification by the 
Drafting Committee. In that form, it would not bc liabte to  
misunderstanding, and, moreover, there was no need to 
reverse the order of the words " Membre " and " Etat " in 
this article. 

The PRESIDENT noted that there were no objections to 
Jonkheer van Eysinga's siiggestion and that, accordingly, 
the original text: ". . . ci  tout Etat ozc Membre de la Société 
des Nations partie 2 une  conwe?ation " would be restored in 
paragraph I of Article 66.l 

M. NACAOKA observed that the same would have to be 
done in paragraph 2. 

This was agreed to. 
The PRESIDENT said that the Cornmittee proposed 

another change in paragraph 2 :  the replacement of the 
phrase " et qui  n'aurait +as été l'objet de la conzmunication 
ci-dessus visée " (and which has not received the cornrnunica- 
tion referred to in the preceding paragraph) by " et auquel 
cette notification n'aztrait pas été adressée " (and to which the 
notification referred to has not been sent). The Committee 
also proposed in paragraphs 4 and 3, to substitute " the 
intervening party " for " intervener ". Lastly, in para- 
graph 3 of the English text, the Cornmittee proposed to Say: 
" if any objection or doubt should arise as to  whether . . .". 

There being no observations, Article 66 was finally 
adopted, amended as indicated above. 

(New Article). 

THE COURT 

posals 2-and proposed an article the first paragraph of 
which was as folIows: 

" I. If the Court receives a special agreement or 
application requesting it to consider whether an 
award made by another international tribuna1 is well 

* D 2 ,  A. 3, PP. 733-734. 
l This correction was not made in the English text. 
a This report was submitted on March 15th. 1934. * The minutes 

of July 27th, 1932, contain, on the other hand, the follolving passage: 
" 95. - Procedure irt cases of appeal. 
" LI. FROMAGEOT urged the need for establishin,a,a special procedure 

for dealing with appeals of this sort, and for decididg whether they 
were to be treated as appeals or as new cases. particuiarly in view 

D 2. A. 3,  PP. 777.781. 
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founded, such special agreement or application shall 
be governed in al1 respects by the provisions of the 
Statute and Kules of Court concerning special agree- 
ments or applications instituting original proceedings 
before the Court," 

There heing no general observations, the PRESIDENT 
opened the discussion upon this paragraph. 

Count ROSTI~~OROW~KI recaljed that, in the Peter PAzminy 
Univcrsity case,l the question had been raised whether 
appeals lodged with the Court should be treated as appeals 
in the iechnical sense or as new cases. In accordance with the 
conclusion reached by the Court on that occasion, the text 
proposed by the Co-ordination Commission adopted the 
latter course and laid down that an appeal would be treated 
as an " original suit ". On the other hand, by saying that the 
Court was asked to consider whether an award was " well 
founded ", the proposcd text seemed to imply that the 
Court's task was to  examine the award which was referred 
to it for that purpose. Would it not be better, in order to  
make it clcar that the suit was an original onc, simply to say: 
if the Court is called upon ". . . to consider a controversy 
which has already formed the subject of an international 
award " ? Moreover, it did nof seem possible to regard the 
Court as a higher Court in relation to other international 
tribunals. 

The PRESIDENT pointed out that the wording criticised 
by Count Rostworowski referred to a task entrusted to  the 
Court by agreement between the parties. There could 
therefore be no objection if the carrying-out of that task 
involved criticism of a prcvious award. 

M. GUERRERO. Vice-President. also observed that. with 
the consent of the parties concerned, the Court could 
certainIy act as a Court of appeal from the arbitral tribunal 
responsible for the award impeached. 

Count R o s ~ w o ~ o w s ~ c ~  observed that, if the Court, in 
its Rules, spokc of examining the question whether an 
award made by another international tribunal was well 
founded, the Governments would form a definite conception 
based on this expression of the Court's powers in this con- 
nection. It wouId be better to employ a more non-committal 
expression. 

The PRESIDEKT pointed to the tendency which had 
developed of recent years, especiaIly a t  Geneva, to give 
the Court, in certain circumstances, a sort of appellate 
jurisdiction. The Powers would derive their ideas with 
regard to tlie Court's powers mainly from this development. 

M. ANZILOTTI thought that, as a whole, the article pro- 
posed by the Co-ordination Commission, and in particular 
paragraph I ,  seemed to indicate that the Court could 
entertain suits which constituted a sort of appeal from an 

a 

award aIready made by some other international tribunal, 
but that i t  did not in the Ieast prejudgc either the nature of 

of the fact that  the parties before the Court would not necessarily be 
the same as in the procedure beiore the Mixed Arbitral Tribunal. 

" The REGISTRAR observed that this subject was on the agenda of 
one of the sub-cornmittees studying the revision of the Rules. 

" M. GUERRERO, Vice-President, suggested that the sub-committee 
should meet and appoint a Rapporteur. The latter could prepare a 
report, which the sub-cornmittee would examine and subrnit to the 
Court aiter the vacation. 

" The PRESIDENT, after consulting his colleagues, said that the 
Court agreed to accept the Vice-President's proposal." 

In view of this decision, M. van Eysinga prepared a special report, 
which was distributed to the Court an October 7th, 1932, and the 
tent of which has been published togetker with the report of the 
Third Cornmittee in D 2, A .  3 .  

l AIE 61; see also C 72, C 73 and C 68. 

the appeal or the ambit of the Court's investigations. Th 
proposed text seemed mainly to  envisage a case where th 
Court would be acting more or less as a Court of cassation. 1 
did not, however, yreclude the Court from acting as a tru 
Court of appeal. With regard to the necessity for providi 
for various contingcncies, the expression " bien-fondé " (w 
founded)- a fairly non-committal one-seemed w 
chosen. On the other hand, M. Anzilotti felt some dou 
as to  the suitability of the expression " nouvelLe i?zsfanc 
(original proceedings) . The word , " leouvelle " 
unnecessary. It was possible to imagine cases whic 
not be hrought before the Court in the form of an 
suit but in which the Court would be franklv as 
re-examine the precise action already decided by anothe 
international tribunal. 

M. FROMAGEOT observcd in the first place that thd 

criticised by Count 
M.  Fromageot had 
appeal from a 

Ca-ordination Commission proposed to Say: " If the Courl. 
receives a special agreement or application . . .", bu1 
though a special agreement might imply an agreemenl. 
between the parties, it was difficult to  imagine an applicatior. 
doing so, unless it was provided that i t  must be presentec~ 
under some previous treaty'or agreement. For that reason 
the draft proposed by M. Fromageot l ran: " When ar. 
appeal . . . is lodged with the Court under a treaty, agree- 
ment or special agreement . . .". 

Text of this draft : 1 

. 

by some other tribunal, the provisions of the Statute and Ru1 
shall be exclusively applied before the Court. 

" 2. No application submitting t o  the Court an appeal irom 

is presented in the name and on behalf of a party entitled to  appe 

Articles 58 to 60 of the Rules may be applicable. 

" 3. An application lodging an appeal shalt bear the date 
registration by the Registry of the Court. 

" If the right of appeal is subject to time-limits, these shall 
strictly observed, otherwise the right of appeal will be forfeited. 

that it is despatching the application on the same date, duly certifi 
by the Minister for 170reign Affairs. 

statement of the grounds of coqplaint adduced against the decisi 

decision. 

of the Court. 

" 5. I t  shall be the duty of the parties to produce to 
ai1 useful and relevant material from the record upon 
decision impeached was rendered. 

" 6 .  No new claim may be made in appeal proceedings, exce 
it  be in regard to compensation or unless the new daim serves 
suslain the principal claim. 

" Parties rnay also daim interest or other accessory sums ivhich 
have fallen due since the delivery of the decision appealed against. 
and damages in respect of prejudice suffered since that decision 
(See D 2, A. 3, pp. 914-915.) 

t 
O 

" 



" appeal " or some similar term, they rnight speak of an 
action brought before the Court relating to  a dispute in 
regard to  which a decision had already been given. Per- 
sonally, however, M. Fromageot would prefer to use the 
word " appeal " in an international sense, without regard 
to its poSiible meaning in any particular system of niuni- 
cipaI law. 

LastIy, M. Frornageot criticised the  expression : " governed 
in al1 respects by the provisions of the Statute antl Kules 
of Court concerning special agrcemcnts or applications 
instituting original proceedings before the Court ". He 
observed that what was meant was simply that the special 
agreement or application would not be governed by provi- 
sions other than those of the Statute and Rules, and that, 
for instance, the interna1 lcgislation of the parties concerned 
could not be adduced before the Court. 

- M. SCH~CKING,  for paragraph I, preferred the text 
proposed by M. Promagcot to  that of the Co-ordination 
Commission, because it did not exclude any of thc various 
possibilities. 

M. KEGULESCO, on reading the opening words of the first 
paragraph proposed by the Co-ordination Commission, 
received the impression that the Court could only examine 
the question whether the aurard was well founded in fact 
and in law. The terms of the proposed text, therefore, 
which contained the words " consider whether an award . . . 
is well founded ". were not sufficientlv wide to cover a11 forms 
of remedial action-ordinary and extraordinary. But that 
was essential. 

hl. Negulesco thought that it was the duty of the Court 
to  decide a dispute that had arisen in connection with àn 
" award made ". But he considered that the text covered 
only awards made by other internalional tribunals. He 
thought, however, that it would be better to adopt some 
more flexible wording which would also covcr appeal from 
a decision of a municipal Court, for instance: 

" If the Court receives a special agi-eement or applica- 
tion requesting it to adjudicatc upon a dispute which 
has arisen in connection with an award made . . ." 

Jonkheer VAN EYSINGA observed that most judges were 
agreed that as wide as possible a formula should be adopted 
so as to cover al1 kinds of " appeals ". That yas  why the 
Co-ordination Commission had proposed the heading : 
" Appeals " (" Des instances en recozLrs "), which did not 
seem to exclude either revision or " cassation ". For parties 
were, under Article 36 of the Statute, -frce to submit-to the 
Court any form of action. With the same object in view, 
M. Fromageot had advocated the use of the word " appeal " 

-in a special sense. That word, however, had acquired a 
narrow and technical incaning, ,not only in municipal law 
but also in international practice, for instance in Article 39 
of the Convention of 1920 between Danzig and Poland. On 
the other hand, Jonklieer van Eysinga approved the wording 
proposed by BI. Fromageot in that it was not limited to 
rernedial action against the decisions of international 
tribanals. 

Baron ROLIN-JAEQUEMYNS thought that the word 
" appeal " proposed by M. Fromageot was not sufficientIy 
precise to avert any possible misunderstanding. On the 
other hand, there were certain rninor objections to the 
Co-ordination Commission's text. Could not the texts of 
M. Fromageot and the Co-ordination Commission be 
combined on the foIlowing lines: 

" Whenever the Court, under a treaty, agreement 
or special agreement, is requested by the parties 

concerned or by one of them to decide whether an 
award made by some other tribuna1 is welI founded, 
the provisions of the Statute and Rules of Court shall 
be exclusivcly applied before the Court " ? 

M. GUERRERO, Vice-President, agreed with those of his 
colleagues who were anxious to adopt a wording which 
would- cover all possible contingencies, hesidès -appeals 
proper, for instance, actions for the setting aside or revision 
of a judgment. Again, provision must be made not only for 
appeals against deciçions given by international tribunah, 
but also against the decisions of othcr tribunals. 

In order to cover al1 these contingencies, $1. Guerrero 
suggested the following bvording : 

'.' Any dispute arising between thc parties in regard 
to an award made by another tribunal and referred to 
the Court under a treaty, agreement or special agree- 
ment, shall be governed by the provisions of the Statute 
and RuIes of Court." 

M. FRO~IAGEOT was afraid that neither the Co-ordination 
Commission's text nor the other wordings suggested contained 
anything expressing the essential idea, namely, that an 
appcal to the Court could be cntertained only if brought by a 
party cntitlcd to appear before the Court. Furthermore, the 
wording proposed by the Vice-Presidcnt, .like that of 
M. Negulesco, covered appeal only in the case of disputes 
arising " in connection with " a decision given; but it must 
be possible for the decision,itself to form the subject of an 
appeal. M. Fromageot also explained the reasons militating 
in favour of the use of the latter term in preferencc to any 
other. 

M. SCH~CICINC hesitated to  accept the wording proposed 
by Baron Rolin-Jaequemyns, because ,it laid down that 
the Court must be asked to decidc whether a previous 
decision was well founded; i t  was too narrow, he thought, 
and covered only one of the two possibilities, the other 
being the case where the parties wanted a new judgment on a 
suit which had already been adjudicated upon in first 
instance. hl. Schücking would also like, if possible, to avoid 
using the word " appeal ". For these reasons arnongst others, 
he preferred the wording of the Vice-President, which had 
the advantage of covering al1 possibilities. 

M. -~NZILOTTI, with regard to the wordings suggested by 
M. Guerrero and M. Ncgulesco, observed that, in regard to 
the subject under discussion, a distinction must be drawn 
between an appelrate action and a dispute arising in connec- 
tion with a decision. An appeal related to  the actual decision 
ifseIf, which stood to be confirmed, set aside, or amended, 
and such an action was possible in regard to decisions given 
by international tribunals but not in rcgard to thoçe of 
municipal Courts. On the other hand, the decision of a 
n~unicipal Court might form the subject of a dispute between 
States, which dispute could certainly be referred to the Court 
under an agreement between the States concerned; that 
contingency, however, had nothing in common with remedial 
actions which formed the subject of the present discussion, 
since the proceedings before the Court would have nothing 
to do with the judgment of the municipal Court. This 
distinction was very important, inter alia, because it safe- 
guarded the independence of municipal Courts. 

M. Anzilotti recalled in thiç connection the difficulties 
which, at  the Hague Conference' on Private International 
Law in 1928, had been encountered in connection with the 
adoption of a clause (" Protocol J ") to the effeci that 
questions concerning the interpretation of agreements of 
private international law rnight be submitted to the Court 
by the Governments concerned. 



M. URRUTIA had corne to  the conclusion that the reason 
why the Statute did not deal with the question O! appeals 
waç because it had been thought that Article 36 sufficed. 
That article, however, concerned disputes, and there were 
now international agreements providing that an international 
decision might he referred to the Court, if one of the parties 
desjred t o  fake ihis course, without any dispute having 
arisen. This new state of affairs made it necessary for the 
Court to  include a new article in the Kules on the subject. 

With regard to  the wording, M.  Urrutia accepted that 
proposed by M. Fromageot, subject to the substitution of 
the word " saisie " for the word " invitée ". 

M. FRO~IAGEOT said that, when drafting his text so as to 
cover the possibility of an appeal from the judgments of 
municipaI Courts, he Iiad had in niind the Draft Convention 
of 1907 concerning the Prize Court. 

M. NEGULESCO observed that, according to paragraph I ,  
the action would not constitutc the transfer of a suit from 
one Court to  another, but a fresh action brought beforc the 
Court. Accordingly, it was clear that the case adjudicated 
iipon in first instance was regarded as closed, whence it 
followed that what was referred to  the Court was a dispute 
arising in connectàon with the judgment already given-in 
accordance with the wording proposed by M. Negiilesco. 
The words " original proceedings " would have to be deleted 
in order, to make it possible for the Court to  entertain an 
appeal from an international award, directed against the . 

award itsel f . 
hl. GUEKREBO, Vice-J'resident, said that, according to his 

proyosal, the Court's jurisdiction would always rest on the 
consent of the parties concerned. Accordingly, a decision 
given by a municipal Court could undoubtedly corne before 
the Court. Moreover, there had already been cases of this in 
international arbitration practice. 

Tonkheer VAN EYSIKGA recalled that M. Anzilotti had 
.r 

envisagea the case of a decision given by a municipal 
Court which, under an agreement between two Governments 
and quite apart fromany question of appea1,'might form the 
subject of a dispute between those two Governments. Such . 

a case might in fact occur; definite provision for it was made 
in the Additional Protocol to the 1907 Convention for the 
Establishment of an International Prize Court-the Protocol 
of 1910. But the Prize Court Convention itself, as already 
observed by M. Fromageot, constituted proof that an appeal 
couId lie equally well from a municipal Court to  the Court of 
Justice. States were free to adopt either the method of 
appeal provided for in the 1907 Convention or that provided 
for in the Additional Protocol of 1910; Article 36 of the 
Statute covercd both possibilities, and al1 that Jonkheer 
van Eysinga meant to  say was that the Court had no right 
in its Rules to exclude eithei- of these two methods. 

The PRESIDENT observed that the 'Court had discussed 
the same problem at great length in connection ui th  the 
Peter PazmAny University case, and that the Co-ordination 
Commission's text took into account the opinions expressed 
by judges on that occasion; it had even adopted their 
phrase~logy.~ Thus, for instance, the expression " whether 
an award made by another international tribunal is well 
founded " had been used in the Co-ordination Commission's 
text. That wording was, moreover, oliviously sound; for, if 
the parties wished the açtual dispute which had formed the 
subject of the judgment in first instance to be submitted to 

1 25th Session, P.-V. Nos. 54, 60; 26th Session. P.-V. Nos. 7 and 8;  
30th Session, P.-V. Nos. 5 and 6.  - The President more particularly 
referred to P.-V. No. 6 of the goth Session. 

the Court, they would conclude to  that end either a 
agreement, or an agreement under which one of theni migh 
have recourse to the Coi~rt. In  either case Article 40 of th 
Statute would apply. Again, though it was 
terms of Article 36 of the Statute were 
enable the Court, in esceptional cases, to entertain 
concerning the soundness of decisions 
Coirts, it was also true that, undcr Article 38 of 
the Court applied only international law; it would therefore 
lack jurisdiction whenever it was a case of applying the 
diinlestic legislation of a State. In most cases, that woulS 
prevent the question of the soundness of the decision of a 
municipal Court from being referred to the Court. I t  would 
only be possible if the decision enunciated a principle of 
international law or concerned the interpretation of a 
treaty. 

Jonkheer VAN EYSIKGA pointed out that, in 
dent's view, it was possible under Article 36 of the Stat 
to  refer the judgment of a municipal Court to the Court 
appeal, but that the possibility was somewhat theoretic 
owing to the termç of Article 38 of the Statute, according 
which the Couri must apply international law. In regard t 
this, Jonkheer van Eysinga observed in the first pIace 
municipal Courts also often had to apply that law; so 
appeal to the, Court in cases where it was held that 
Courts had wrongly applied iniernational law 
rate be possible. He also remarked, however, 
not be said that the Court never applied municipa 
instance, international law often laid down that 
cipal law of a State was applicable in a parti 
and the Court could not do otherwise than appl 
were, moreover, several precedents for this,l in 
case referred to  by the President, in which the Court h 
had to apply Hungarian municipal law. That was why, 
Jonkheer van Eysinga's opinion, the argument adduced 
the President on the basis of Article 38 of the Statute 
refute Jonkheer van Eysinga's argument founded 
ArticIe 30 was not decisive; the Co-ordination Commi 
draft should therefore be amended so as to make its 
wide enough to cover al1 possibilities, for instance by 
the term " tribunal " (juridiction) in a quite gene 
propoçed by M. Fromageot. 

For the rest, Jonkheer van Eysinga said that, from, 
point of view of the respect due to  the sovereignty of Sta 
he saw no difference between the impeachment of 
judgment of a municipal Court before an interna 
and the bringing of an action before the latter by the part 
which had lost the case before the municipal C 
view to obtaining an indemnity. 

M.' ANZILOTTI, OR the contrary, thought there was 
very great difference between the two proceedings, 
the second, from the point of view of law, left the municip 
Court's judgment intact. 

He also felt that the Co-ordination Commission's 
was tao exclusively based on the conclusions arrived a.: 
by the Court in the only " appeal " case which had beer 
before it .  From this point of view, he thought tha: 
M. Fromageot's wording, which was wider and more flexible, 
was to be preferred. But, if they adopted M. Fromageot'ij 
text, the term " afipel " (appeal) must either be defined o:r 
repIaced by some other term, for instance " recours " (reme- 
dial action). Further, it would be well to delete the worrl 
" excIusively ", because the agreement giving the Cour'. 
jurisdiction might provide for special rules of procedur: 

'applicable tu the particuIar case. In any case, the essential 

l Cf., for instance, B 6 ;  X 20. 
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thing was that the rule should cover al1 possible kinds of 
action (recozws) . 

M. SCH~CKING agreed with M. Anzilotti that a11 possibil- 
ities and al1 kinds of action should be covered, including 
revision, cassation and appenl in the sense of municipal law. 

The PRESIDENT suggested that the Court should first 
decide the question of principle. Accordingly , he proposed 
the following formula for .the purposes of voting: 

" 1s the Court in favour of including in the Rules 
provisions covering remedial action (instances de 
recours)-appeals in a wide sense ? " 

By nine votes to two, the Court inswered the question in 
the affirmative. 

The PRESIDENT having once more read the drafts pro- 
posed respectively by M. Fromageot and Baron Rolin- 
Jaequemyns, Jonkheer VAN EYSINGA observed that each 
of the proposed drafts cwtained valuable features, but 
that they were also each open to objections, of which 
he gave examples. In  these cir~umstances, perhaps the 
best thing to do would be to make a list of the points 
in regard to which the va.rious drafts differed and to vote 
on each point in turn. Another plan'would be to refer the 
paragraph, together with al1 the new proposais, to  the 
Drafting Committee. 

The PRESIDENT thought I t  would be better for the Court 
first of al1 to  vote on the Vice-President's proposal, which 
differed most widely from that of the Co-ordination Commis- 
sion. 

Personally, he was afraid that M. Guerrero's text would 
result in the Court's receiving numerous cases of alleged 
denial of justice before municipal Courts. 

, M. GUERRERO, Vice-President, saw no difficulty, since 
they would have to be disputes brought before the Court 
with the consent of the parties. 

III. URRUTIA said that he could accept M. Guerrero's 
proposal, but what was really required was to  Say sorne- 
thing more explicit regarding instances de recozt~s (rernedial 
action), as was done in M. Fromageot's text. 

Baron ROLIN- JAEQUEMYNS was afraid that the expression 
in the Vice-President's draft : " any dispute arising between 
the parties in regard to  an award ", was somewhat inaccurate. 
The dispute would relate rather to the subject-matter of an 
award than ta the award itself. 

M. GUERRERO, Vice-President, agreed to amend his text 
in accordance with Baron Rolin- Jaequernyns' proposal. He 
wouId, moreover, willingly withdraw it in favour of 
M. Fromageot's. 

, M. NEGULESCO thought it would be better,for the Court 
first of al1 to  agree on certain principles rather than to vote on 
particular wordings. As qiiestions of principle, he mentioned 
the following: ShouId the word " appeal" be used in the 
text or not ? ShouId the expression ," consider whether an 
award . . . is well founded " be left ? Should the expres- 
sion " international tribunal " be left or should the word 
" tribunal " alone be used ? Should the expression "'original 
proceedings " be kept ? 

The PRESIDENT thought that the Court ought to vote 
on actual texts, so that the Drafting Corninittee would 
have something definite to  work upon. In this connection, 
he asked the Court to vote on the question whether para- 
graph I of the text proposed by the Co-ordination Comrnis- 
sion should be replaced by the following: 

" Any dispute arising between the parties concern- 

ing the subject-matfer of an award made, by another 
tribunal, and referred to  the Court under a tresty, 
agreement or speciaI agreement, shall be governed 
by the provisions of the Statute and Rules of Court." 

By six votes to five, the Court answered the question in 
the negative. 

The PRESIDENT observed that that left the amendments 
of M. Fromageot and Baron Rolin-Jaequemyns. 

M. SCH~CKING having asked whether, if a judge voted 
for M. Fromageot's text, he couId still propose aniendments, 
the PRESIDENT said that it would still be possible for him 
to do so. 

Count ROSTWOROWSKI could accept M. Fromageot's 
text provided that the word " recozcrs " (action) was sub- 
stituted for " appel " (appeal), and that the expression 
" from a decision given " should be replaced by an expres- 
sion designed to indicate that there was no question of a 
direct impeachment of the decision already given. 

M. FROMAGEOT remarked that i t  sufficed to read the 
word " appeal " in its context and in conjunction with the 
provisions following it in his text, to realise that it was 
uscd in a sense entirely differcnt from that in which it was 
generally used in municipal law. He added that the word 
" recoztrs " was open to the same criticisms as " a$fel ". 

The PRESIDENT asked the Court to  vote on the following 
question : 

" Does the Court decide to avoid using the word 
' @fiel ' (appeal) in the provisions to  be incIuded in 
.4rticle 66 (6) of the Rules ? "' 

By six votes to one, with four abstentions, the Court 
decided to avoid using the word " a$pel". 

The PRESIDENT said that this vote might be useful as 
guidance for the Drafting.Cornmittee. 

M. NEGULESCO suggested that the Drafting Committee 
should use the expression " voie de recours " (remedial 
action), which was sufficiently \vide to cover al1 ordinary 
and extraordinary voies de recours. 

The PRESIDENT said that he would ask the Court to 
choose between paragraph I of the Co-ordination Com- 
mission's text and that of M. Fromageot. I t  would, how- 
ever; be better in the latter text to deletc the word " exclu- 
sively ", which seerned to cunflict with the provisions in 
the Rules to  the effect that, in sonie cases, the Court must 
have regard as far as possible to any agreement between the 
parties. 

The PRESIDENT put to  the Court the question whether 
paragraph r of the Co-ordination Commis.rion's text should 
be replaced by the following: 

" Whenever, under a treaty, agreement or special 
agreement, an (. . .) is lodged with the Court from 
a decision given by some -other tribunal, the pro- 
visions of the Statute and Rules of Court, shall be 
applied belore the Court." 

By ten votes, with one abstention, the Court answered 
the question in the affirmative. 

It was agreed that the Drafting Committee should search 
for a term to insert in the space left blank in the wording 
adopted. I 

Jonkhecr VAN EYSINGA raised the question whether the 
use of the terms " treaty ", " agreement " and " special 
agreement " side by. side would be quite clear to those 
who had not been present at the discussion. The meaning, 
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of course, was that only in virtue of a treaty or agreement 
could a case be brought before the Court by application; 
but there was room for irnprovement in the wording, 
because a case could be brought before the Court by notifi- 
cation of a special agreement; but not by notification of any 
otlier kind of treaty. Jonkheer van Eysinga was anxious 
that the Drafting Committee should look into. this point. 

The PRESIDEKT thought that the three words in question 
might be deleted and that they might sirnply say: " When- 
ever recourse is had to the Court in r e s ~ e c t  of a decision 
given by some other tribunal, the provisions of the Statute 
and Rules of Court shall he applied beforc tlie Court." 

M. FROMAGEOT explained that his idea had been to lay 
down the pïinciple that an appeaI could not bc lodged with 
the Court except in virtue of a special arrangement, which 
might result from a treaty, a convention, an agreement or a 
special agreement. There was no need to  define a special 
agreement ; as regards an application, the provisions which 
followed defined the conditions governing its presentation. 

26.11,35.* 
Discz~ssed as Article 66 ( 6 ) .  

The PRESIDENT invited the Court to  continue its examina- 
tion of Article 66 (6). Recalling that the substance of para- 
graph I had been adopted on the previous day, he opened 
the discussion on paragraph 2 of the Co-ordination Commis- 
sion's tcxt ,l worded as follows : 

" 2. If a request, to the effect that the Court 
should consider whether an international award is 
well founded, is submitted by application, it shall be 
held to have been made on the date on which the 
application is registcrcd in thc Registry." 

The object of this provision was to avoid difficulties 
arising when the instrument giving the right to appeal 
fixed a time-limit and indicated the day on which the 
time began to run, but not that on which thc proceeding 
would be regarded as taken. 

Count ROSTWORO\VSKI would have yreferred a shorter 
and more elastic wording. For instance, they might Say 
that an application " in this connection " would be hcld to 
have been fiIed on the date on wliich it was registered. 

M. ANZILOTTI thought that the proposed rulc should 
rather be made a general one applying to al1 instruments 
filed with thc Kegistry. If i t  were introduced only in this 
connection, there would bc a danger of an interpretation 
a confario in other cases. 

M. FROIIAGEOT agreed: the general rule should be that 
al1 documents addressed to the Court-whether a simple 
letter, an application, a special agreement or a memorial- 
shouId be dated the day of their registration in the Registry. 

M. ANZILOTTI having recalled that the Court had inserted 
a provision to this effect in Article 34 of the Rules adopted 
in May 1934, the REGISTRAR remarked that that provision 
related only to documents of the written proceedings, within 
the meaning of Article 43 of the Statute, and did not apply 
to  instruments instituting proceedings. , 

The PRESIDENT, with çpecial referencc to the Agree- 
ments of Yaris of 1930,' which conferred on the Court 
jurisdiction as a Court of appeal in certain cases, thought 
that the inclusion in the Rules of a provision of the kind 
suggected by M. Fromageot was necessàry. 

* 
2, A. 3, pp. 344-356. 

Ibid., p. 878. 
a D 6 ,  p. 620. 

M. GUERRERO, Vice-President, agreed: even if the Rules 
contained a gcneral provision to the same effect, it would 
neverthcless be well to have a special provision .in regard to  
this subject which was' entirely new. 

.Again, the beginning of the second paragraph of the 
Co-ordination Commission's text should be amended. The 
following wording might do : " This rcqucst shall he macle in 
writing. I t  shall be regarded as fited on the date on which it 
is registered in the Registry." 

M.  FROI,IAGEOT recalled the wording which he had 
suggested: " An application ' on appeal ' shall be dated the 
day on which it is registered in the Registry of the 
Court ". 

He also drew attention to the question of the mcthod of 
calculating times, which was connected with that of the 
date on which proceedings were to  be regarded as completed. 
If thc parties failed to  spccify in thcir agreement or special 
agrccnient how tirnes wcrc to bc calciilated, hou. shouId that 
be done ? What method should be adopted ? Would it not 
be well to  Say this in the Rules ? 

The RECISTRAR recalied that the same question ha 
been raised in May 1934.' At that time, the Co-ordinatio 
Commission, on being invited to prepare a text, had preferre 
to  recomrnend the Coiirt not to  include in the Kules 
provision of the  kind contemplated, and had referred to 
negative decision reached on the point in 1922.~ The 
had followed the suggestion. 

M.  ANZILOTTI thought ' that a11 that could be said i 
the Rules was that the instrument bringing an actio 
before the Court should be regarded as dated the day O 
whicl-i it was registered in the Registry. But this rule shoul 
appty generallv. Furthermore, whenever times were fixcd b 
a treaty, their calculation would become a question 
interpretation. 

M. URKUTIA recalled that the Court, when fixing 
limits for proceedings, must, under Article 33 of tlie 
have regard as far as possible to any agreement 
parties. There were also certain special cases-for instance, 
dispute between a European State and a distant country-i 
which the Court must obviously be careful to avoid an 
inequality in fact b'etween the parties. 

M. F R O ~ ~ A C E O T  recalled that this point was covered i 
the text which he had submitted. 1 

M. S c ~ ü c r c r ~ ~  yroposed that the Court shoul 
to votc on thc principle embodied in paragr 
Co-ordination Commission's text. In his view, it 
impossible to lay down rules regarding the inte 
of timcs fixed by agreement between the par 
Court should confine itsclf to a provision 
material date the date on which the instrument 
t h e  action before the Court was registered in the 

M. Schücking did not agrcc with M. A 
a general rule to the sarne effect should be inserted 
another part of the Rules. For, in the case of an ordina 
application, the rule was that parties were entirely free 
regards the moment selected by them to file their applicatio 
whercas in the case of a remedial action-t 
consideration-they would always be bound to observe 
time-limit fixed beforehand; that was why it would 
usefuI to introduce a special rule hcre covering t 
case. 

1 Pp. IIZ et sep. 
2. P. 130. 

D 2, pp. 131, 198. ' 
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The PRESIDENT suggested that the Court might vote on 
the following question: 

" Does the Court adopt the principle that a time- 
limit fixed for the bringing of a remedial action expires, 
unless otherwise specified in the agreement giving the 
Court jurisdiction, on the date on which the application 
is registered in the Registry of the Court ? " 

After an exchange of views as to the import of the word 
" expires " in this question, M. NEGULESCO said that he 
thought that the date of registration fixed the moment at 
which the remedial action was brought before the Court; 
but, in order to be able to  say whether the action had.been 
brought too late, the moment a t  which the time-limit in 
question began to run and thc time fixed for its expiration in 
the agreement between the parties must be specified. When 
there was a clause in that agreement fixing the manner in 
which the tirne-limit waç ta  be calcuIated, the Court must 
carry out the intcntions of the parties, but when the agree- 
ment said nothing, how was, for instance, a time-limit of 
twcnty days to be calculated ? Were the dies a quo and the 
dies ad qzienz to be reckoned in the calculation, or shouId 
they be omitted ? And in the case, for instance, of a time- 
limit of three rnonths as from the date of the notification 
to the agent, as was provided in the case of appeals from the 
awardç of certain Mixed Arbitral Tribunals, would the time- 
limit expire on the day of the month corresponding tu the day 
on which it  began to run ? And if there were no correspond- 
ing day, would it expire on the last day of the month ? The 
mnking of rules in regard to time-limits would make it pos- 
siblc to Say whether or not an instrument had been registered 
in the Registry before the expiration of a time-limit. The 
question of time-lirnits and that of the registration of an 
application should have heen settled by the Court in the 
general provisions, but this had not been done. These rules 
must now be laid down in connection with remedial actions. 

M. SCH~CI<IXG dld not think that tlie Court could lay 
down when a time-limit began to run. That was a question 
of conçtruing the intention of the parties. 

Jonkheer VAN EYSINGA agreed with M. Schücking. The 
questions which had been discussed should not, apart from 
that of the date on which a remedial action was to  be 
regarded as filed, be dealt with in this article. 

The PRESIDENT, with a view to defining the question 
which had to be settled, read an extract from the preliminary 
objection lodged by the Royal Hungarian Government on 
October zoth, 1932, in the Peter PBzminy University case: 

" Whereas it is quite definitely stated in this provi- 
sion that if either of the two Governments concerned 
desires to make use of the right of appeal, it must 
exercise it within three months from the notification 
to its agent of the judgment impeached; 

" Whereas this notification took place, according to 
the admission of the appellant hirnself and according 
to the records of the Secretariat of the Hungaro- 
Czechoslovak Mixed Arbitral Tribunal, on April 7th, 
1932, whilst the application submitting the appeai 
was only registered with the Registry of the Court 
on JuIy r ~ t h ,  1932-that is to  Say, after the expira- 
tion of the three months Iaid down in the Special 
Agreement ." 

The President added that in this case " the application 
submitting the appeal " had been des9atched on July 7th, 
that was to Say, within the time-limit fixed. 

The President had prepared his question with a view to 
meeting situations of this kind. 

M. URRUTIA asked whether, seeing that ' the same diffi- 
culties might arise in any case in which a time-limit had been 
fixed beforehand, it would not be better to have a general 
provision. 

M. FRO~IAGEOT referred to  the negative decision taken 
by the Court on this subject in May 1934. 

/ 

M. GUERRERO, Vice-President, thought that if, when an 
application bringing a remediaI action was filed, there 
was ariy doubt as to  whether it  had been done within the 
time-Iimit fixed by the parties, the Court must interpret the 
parties' intention as it  appeared from their agreement. On 
the other hand, he did not think that rules should be laid 
d o m  in advance which would have to be observed by the ' 

parties whcn drawing up their agreement. 
The only thing which should be done in the Rules was 

to inform the parties on what date the Court would regard 
an application as having been filed, that date being the date 
of registration. If they were told this, the parties would 
know what to  expect. In order to have a flexible wording, 
they might, for instance, say that the application would be 
regarded as having been,filed on the date of its.registration in 
the Registry. 

M. SCH~CKING also accepted the Vice-President's word- 
ing. On the other hand, he was afraid that the motion - 
proposed by the President was liable to give rise to mis- 
understanding. For, if a party filed its application before 
the expiration of a time-lirnit, the time-limit would not 
automatically expire as a result ; the party might withdraw 
its application and replace it by another, provided that it 
observed the time-limit originally fixed. 

The PRESIDENT read an amended version of his motion: 

" Does the Court adopt the principle that an appli- 
cation shall bear the date of the day on which it is 
registered in the Registry of the Court ? " 

He added that the vote would be only on the question of 
principle, the wording' remaining reserved. 

Count ROSTWOROWSKI was afraid that the wording was 
too rigid. I t  must he made clear that the Court would only 
decide in case of doubt-i.e., if the agreement between the 
parties was not clear. 

M. URRUTIA said that he  would vote in favour of the 
President's motion, but that a t  the second reading he 
would propose that the principle should be embodied in 
a rule of general application. 

M. ANZILOTTI alço accepted the motion, though he 
observed that Article 34, paragraph 3, as adopted in May 
1934, would cover the rnatter if the Court had not held that 
that article did not apply to  instruments instituting pro- 
ceedings. 

The President's motion was put to the vote and carried 
unanimously. I 

The PRESIDENT invited the Court to  reconsider the 
wording. 

M. ANZILOTTI said that he would like a general pro- 
vision to  be adoptcd laying down that the date of .regis- 
tration in the Registry would be the date on which any 
application would be held to  have been filed, as was already 
provided in the case of Memorials, Counter-Memorials, 
Replies and Kejoinders in the new Articlc 34. He did not 
understand the distinction which had been ,drawn in this 
connection between documents instituting proccedings and 



documents of the ~vritten proceedings, a distinction which 
seemed to signify that the former were not regarded as 
acts of procedure. 

The REGISTRAR said that it did not appear that the 
Court had ever espressed the view to which M. Anzilotti 
had just referred. I t  had simply deçided, on the hasis of 
Articles 40 and 43 of the Statiite, that a distinction should 
be drawn between two phases of the prnctidiire: the ins- 
titution of proccedings, which was dealt with in Articlc 40, 
and the actual proceedings, which. under Article 43, were . 
divided into wi-itten and oral procecdings. What the Court 
had said was that tlie provisions relating ta  documents of 
" the written procecdings ", within the meaning of Article 43, 
did not apply to  documents " instituting proceedings ", 
which were deal t with in .Article 40, though both were " acts 
of procedure ". l  

The PRESIDENT said that the Kegistrar had grounds, 
based on experience, for preferring the wording adopted 
in May 1934 in Article 34 of the Rules, to  express the 
ides that when a document had to be filed by a given 
date, the date 'on which it was received in the Kegiçtry 
would be regarded by the Court as the material date. 
The same idea had to be expresseci here. 

The Court, on the proposal of the PRESIDEST, decided 
to refer the text to  the Drafting Comrnittee. 

The PRESIDENT next turned to No. 3, second paragraph, 
of M. Fromageot's draft.2 

The President added that he was afraid that, if a clause 
of this kind were inserted hcre only, i t  would he possible 
to  argue a contrario in other cascs. 

M. SCH~CKIKC thoiight that M. Fromageot's proposa1 
went too far, because the question would aIways depend 
on the interpretation of the agreement on which the appeal 
was based. Furthermore, the thing itself was not so simple 
as appeared frorn the text ; for instance, thc posçibility of a 
case of force majeure, necessitating vestitutio in integrum, 
milst be reckoned with. 

M. ANZILOTTI, in this connection, referred to  Article 33 
of the Rnles, which provided that the Court could, in 
certain circumstances, decide that a proceeding taken after 
the expiration of a time-limit should be considered as 
valid. 

Might nota the Court, under this provision, entertain à 
remedial action Iodged too late ? 

M. URRUTIA said that Article 33 of the Rules concerned 
only times fixed by the Court, and the question of the 
acceptance of a belated application was one which concerned 
the rights of the parties and couId not be decided by the 
Rules; its solution was dependent on the contents of the 
arbitration agreement between the parties. 

M. GUERRERO, Vice-President, who took the same view, 

" Cf. the following eitract from P.-V. No. 3 of the 28th Session. 
beld on May rath, 1933: 

" M. URRUTIA desired to make a general observation which he 
wished the Court to bear in mind when revising the Kules. 

" In  his opinion, it  was important to determine a t  what moment 
proceedings before the Court began. According t o  Article 43 of the 
Statute, they began with the communication of Cases to the judges 
and- parties. 

" According to Article 39 of the Rules, on the other hand, the 
application itself was already a step in the proceedings. 

" M. Urrutia personally thought that the fiIing of an application 
did not constitute a procedural step until notice of the application 
had been served upon the other Party. In any case he wanted the 
Court, when it revised the  Rules, to consider Article 39 in order if 
necessary to bring it into conformity with Article 43 of the Statute." 

See p. 276, footnote r in second column. 

thought it would be better not to insert M. Fromageot's 
text in the Rules. 

Jonkheer VAN EYSINGA also thought that it should not 
be embodied in the Rules, the lirnits of which it appeared 
to overstep. No doubt, in the great majority of cases, 
the Court would corne to  the conclusion that the time- 
limits fixed must be strictly applied and that their non- 
observance involved forfeiture of the right of action; it 
was, however, also possible that there would be cases in 
which the parties laid down that their agreement-inciuding 
thc provisions relating to tirne-limits-should be construed 
ex aequo et bono. 

The PRESIDENT asked the Court whether they 
to include in the Rules a provision to the effect that 
time-limit for the bringing of a rernedial action 
strictIy observed and that non-observance 
feiture of the right of action. 

By ten votes to  one, the Court answered the question in 
the negative. 

The PRESIDENT next passed to  No. 3, third paragraph, 
of M. Fromageot's text.l 

M. GUERRERO, Vice-President, thought that this para- 
graph also fell outside the scope of the Rules. I t  was 
not for the Court to  lay down special rules in the case 
of a State situated a i  a great distance from the Court; 
it was for the State itself to exercise care only to accept 
time-limits which it would be able to observe. 

Count ROSTWOROWSKI asked whether an application 
could not be lodged by teIegram. 

The KEGISTR.~R said that there was no actual prece- 
dent for this. In  one isolated case. a Government had 
announced by letter the filing of an application a t  an 
early date, asking the Court to regard the date of receipt 
of the letter announcing the application as the date of 
presentation of the latter. The application, however, 
had not actually been filed. 

Count R O S T W O R O ~ S I ~ I  said that he had raiscd this 
question because it  helped to clarify M. Fromageot's pro- 
posai. The latter simply provided that the fact that the 
appellant was lodging an appeal should be notified to the 
Registry of the Court. Did this communication constitutc 
an application or merely the announcement of an applica- 
tion 7 If the Court could acccpt an application presented 
by telegrarn, that would certainly simplify the situation 
for distant countries. 

M. GUERRERO, Vice-Prcsident, thought that, if it were 
made possible for overseas countries to  lodge an applic- 
ation by telegram, such countries would be placed in a 
privileged position in a case between them and a Euro- 
pean country. 

M. FRORIAGEOT said tIiat, if the Court thought his pro- 
posai served no purpose, he would not press it. 

M. URRUTIA saw less objection to the adoption of 
M. Fromageot's proposal than to leaving things as they 
were, but he wouId like the proposa1 to be made applicable 
to al1 instruments instituting proceedings. 

Jonkheer VAN EYSINGA observed that hl. Fromageot's 
draft did not envisage the despatch by telegram of an applic- 
ation instituting rernedial proceedings, but simply the 
announcement by telegram-having the effect of nctual 
filing-of the despatch by post of an appIication of the kind. 
In his opinion, it would be right to  include in the Rules a 
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provision covering this possibility, but applicable, of course, 
only tr, parties whnse seat of government was outside 
Europe. 

M. FRORIAGEOT pointed out that in reality the proposed 
paragraph constituted an exception to  the general mle 
laid down in paragraph I. In principle, the date of registra- 
tion was the material date. Neverthcless, if the " appel- 
lant " 's seat of government was outside Europe, it .would 
not forfeit its right of appeal because its " aiyeal " was 
actually lodged after the expiration of the time-limit, 
provided that it was despatched before the expiration of 
the time-limit and that 'the Court had been informed 
within it .  

M. ANZILOTTI had no objection to  the adoption by the 
Court of a provision of this kind; but if i t  did so, he would 
like the provision to  be made a general one applicable to all 
applications. 

The PRESIDENT put' the following question to the 
Court : 

" Does the Court decide to include in the Rules a 
provision making it puçsible for States outside Europe 
to  lodge an appeal, within the tirnellimit fixed, by tele- 
gram ? " 

M. ANZILOTTI was not sure that this wording would 
cover M. Fromageot's point, which was that the announce- 

,ment by telegram of the despatch of an application should 
suffice. The position was different if the actual application 
!vas sent h y  telegram. 

hl. FROMAGEOT said that, in framing his proposal, hc 
had had in mind a systcm adopted in various trcaties l 
with regard to ratifications to be deposited within a certain 
timc by States outside Europe: the latter were allowed to 
announce by telegram that their instrument of ratification 
had been despatched within the time laid down, and this 
telegraphic announcement had the same effect as depdsit of 
the instrument. 

The PRESIDENT modified his cluestian as follows: 

" Docs the Court decide to  include in the Rules a 
provision making it possible for States outside Europe 
to announce by telegram, within the time-limit fixed, 
their intention ta lodge an appeal ? " 

Jankheer VAN EYSINGA would prefer to vote on M. 
Fromageot's proposal, reserving points of drafting. - 

Haron ROLIN-JAEQUEMYNS asked that the words " such 
time-liniits " in this text shauId be replaced by: " within 
the tiine-limits fixed ". 

M. GUERRERO, Vice-President, said that he . would vote 
against the proposa1 because he thought that this provi- 
sion, if inserted in the Rules, would create a privileged 
position which might be contrary to  the intention of the 
parties. 

M. ANZILOTTI, tho&h not opposed to the actual prin- 
ciple, would vote against the introduction of the principle 
so1eIy in connection with remedial actions. He did not see 
why the same rule should not he applied to other proceedings 
taken by States outside Europe. 

Jonkheer VAN EYSINGA çaid that he would vote in favour 
of the proposa1 which did not prejudice the important 
point raiçed by M. Anzilotti, which should be revcrted'to 
later. 

l Cf. Treaty of Versailles, final clauses {following Article 440). 

The PRESIDENT took a vote on the folIowing question 

" Does the Court decide tn include in the Rules a - - 

provision to the following effect : 
. " ' An appellant whose seat of government is out- 

side Europe may confine itself to  notifying the Registry 
of the Court, within the tirne-limits fixed, that it is 
appealing against the decision impeached and that it 
is despatcliing the application on the same date, duly 
certified by the Minister for Foreign Affairs. ' 3 " 

By six votes to five, the Court answered the question in 
the negative. 

The PRESIDENT invited the Court to consider para- 
graph 2 of the text proposed by M. Fromageot l ;  he added 
that the Co-ordination Commission's text contained no 
corresponding provision. 

The President referred in this connection to  Article 34 
of the Statute, according to which " only States or Mem- 
bers of the League of Nations can be parties in cases before 
the Court ". 

M. FROMAGEOT said that one of the main questions 
which arose in connection with remediaI actions before 
the Court w.as whether the " appeal" constituted a con- 
tinuation of the action beforc the first tribunal or whether 
it  was a new case. Another question io be decided was 
whcther, in the " appeal " procecdings, States should act 
as the parties concerned or as rcpresentatives of the parties 
to the case before the first tribunal, In order to  dispose of 
these questio\ns, M. Fromageot had considered it necessary 
expressly to say that it was clearly to be understood that, as 
States only were entitled to appear before the Court, States 
alone cauld be allowed to lodge an " appeal " and that, in 
appellate proceedings, notwithst anding t lie idea of trans- 
ference attaching to such procecdings in inunicipal law, the 
Court can have no dealings except with States entitled to 
amear  before it. This would eliminate anv doubts which 

A A 

might arise in the rninds of Governrnents which, in an 
" appeal " case, might be inclined to attribute to it  the 
consequences-the idea of transference, etc.-which the 
term " apyeaI " carries with it in their domestic Icgislation. 

The PRESIDENT, in this coniiection, drew attention to the 
following paragraph from the judgment of the Court in the, 
Peter PAzmAny University case: 2 

" The fact that a judgment was given in a litigation 
t o  which one of the Parties is a private individual does 
not prevent this judgment from forming the çubject of a 
dispute between two States capable of being subrnitted 
to the Court, in virtue of a special or general agreement 
between them. In the dispute between Czechoslovakia 
and Hungary, which forms the subject of the present 
suit, the Czechoslovak Government maintains that the 
Mixed Arbitral Tribunal wrongly declared itself to  have 
jurisdiction to  adjudicate upon the clairn fo; the resti- 
tution of certain landed property situated in Slovakia 
hrought before the Tribunal by the Peter Phzminy 
University under ArticIe 250 of the Treaty of Trianon; 
it also contends that this claim is not well founded and 
that i t  is not bound to make this restitution. This 
contention is disputed by the Hungarian Governrnent. 

" Thus there is a distinct point at issue between 
two States." 

With regard to  the wording, the President observed 
that, before international tribunals, a Government fre- 

l See p. 276, footnate I in second column. 
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quently tooK up a private claim. But would not that 
be ruled out if the application had to be presented " in 
the name and on behalf of " a State ? 

M. FROMAGEOT said that, if a Government took .up a 
case on behalf of one of its nationals, it was the State , 

itself and not the national who pleaded. I n  appellate 
proceedings before the Court, judgment would be given, 
not in favour of the private individual, but of his Govern-- 
ment, and the payrnent to the  individual of any indemnity 
awarded was a matter between the latter and his Govern- 
ment. It was possible that the wording of the proposed 
paragraph required attention. 

The PRESIDENT considered that, having regard to Arti- 
cle 34 of the Statute, the fundamental question was whe- 
ther i t  was necessary to embody this provision in the 
Rules. 

Jonkheer VAN EYSINGA observed that, if the Court 
were to make a report on the work of 'revision of tkc 
Rules, it would be quite naturaI to mention therein the 
idea embodied in M. Fromageot's proposal. But the gen- 
eral principle underlying the Rules was that nothing already 
in the Statute should be repeated in them. In any case, 
if the provision-which at present onIy related to the filing 
of " appeals " by way of application-wcre to be inserted 
in the Rules, it should be made general. 

M. S C H ~ C K I N G  agreed with M. van Eysinga. M. Fro- 
mageot's proposa1 related merely to a legaI consequence 
of paragraph I of the same article of the Rules, which 
said ex+rcissis verbis that in the case of remedial actions 
the provisions of the Statute were applicable-including 
therefore Article 34. 

M. PROMAGEOT was quite aware that Article 34 of the 
Statute already said what was contained in the provi- 
sion proposed by him, but he thought that it would be 
well here to recall that the general principles of the Statute 
applied. However, if the Court thought i t  unnecessary, 
he was ready to withdraw his proposal. 

The PRESIDENT asked the Court whether they wished 
to vote on the proposal. 

There being no observations, he concllded that the 
Court did not wish a vote to  be taken upon it. 

He invited the Court to return to paragraph 3 of the 
text proposed by the Co-ordination Commission for Arti- 
cle 66 (6) : 

" 3. An application of the kind referred to in the 
preceding paragraph shall contain a precise statement 
of the grounds of complaint adduced against the 
decision impeached and constituting the subject of the 
dispute." 

1 hl. ANZILOTTI asked whether the Commission attached 
importance to  retaining the words: " and constituting the 
subject of the dispute ", in regard to  which he'asked for 
an explanation. 

The REGISTRAR said that these words, like the word 
" original " in paragraph r of the article proposed by the 
Co-ordination Commission, owed their presence in the text 
to the circumstances recalled in connection with M. 
Fromageot's proposal which had just been discussed: the 
idea had been to make it clear that an application instituting 
remedial proceedings was to be regarded in every respect 
as submitting an original suit. The words " constituting 
the siibject of the dispute" wcre intended to recall the 

terrns of Article 40 of the Statute, to the provisions of 
which the proposed rule, for the reason already indicated, 
was meant to add nothing. 

hl. ANZILOTTI, though he now understood thc reasons 
for thc introduction of these wnrds, questioned whether 
they did not over-emphasise the idea that, as in the case 
of the only precedent which existed, it would be a question 
of a new suit. Cases might occur in the future in which 
it would simply be a question of a new phase in an existing 
suit. For instance, it was conceivable that two States might 
agree to regard an arbitral tribunal as a Court of first 
instance and the Court as a Court of appeal. Flexible word- 
ings should be chosen capable of covering al1 possibilities. 

The PRESIDENT regarded the words. criticised by M. 
Anzilotti from a different standpoint. If  an award had 
been rendered by a Mixed Arbitral Tribunal, and if it was 
possible to " appeal ", but the appeIIant was only dis- 
satisfied with a part of the award, it would only Lodge 
with the Court an " appeal " in respect of that part of 
the award. 

M. ANZILOTTI thought that the deletion of the words 
in question would ,net affect the position in this respect. 

M. GUERRERO, Vice-President, was in favour of the 
paragraph proposed by M. Fromageot corresponding t o  
paragraph 3 of the Co-ordination Commission's text, because 
it covered al1 possible contingencies. 

The PRESIDENT read the text proposed by hl. Fromageot l 
(No, 4, paragraph I) (the question of the use of the word 
" appeal " being reserved) . 

Jonkheer VAX EYSINGA said that there was a reason 
for the words " constituting the subject of the dispute " 
in the Co-ordination Commission's text. Paragraph I 

said that appeals were governed hy the provisions of the 
Statute and Rriles concerning special agreements and 
applications. Accordingly, the application must be as 
described in Article 40 of the Statute, and that was what 
was explained in this text. But if the contents of an 
" appeal " application were indicated, should not the same 
be done with regard to a special agreement ? 

The REGISTRAR said that the Commission, following 
the guidance afforded by Article 35 "s adopted in May 
1934 (paragraphs I and z) ,  had preferred not to  define in 
detail the contents of a special agreement, but to leave 
the utmost freedom to the parties in this respect. 

M. FROMAGEOT tllought it would be easy to  meet Jonkheer 
van Eysinga's wishes by substituting the expression " the 
instrument lodging an appeal shall contain . . ." for the 
exprcssion " the application lodging an appeal . . .", 

The PRESIDENT put the foilowing*question to the Court: 

" Does the Court adopt the following wording to 
replacc paragraph 3 of Article 66 (6) as formulated 
by the Co-ordination Commission: 

" ' The instrument shalI contain a precise statement 
of the grounds of complaint adduced against the 
decision' impeached ' ? " 

Jonkheer VAN EYSINGA said that he would vote against 
the proposal, because the substitution of the word " instru- 
ment " for " application " and the parallelism with Article 35 
gave rise, in his view, to a question which he would like 
to corisider airesh. 
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Article 67 

The PRESIDENT, in reply to a question put by M. AnziIotti, 
said that points of draftirig were reserved. 

M. NEGIJLESCO thought that the proposa1 to deIete 
the words " constituting the subject of the dispute I' seemed 
to raise a question of pinciple to which he attachcd some 
importance. He had always maintained that any remedial 
action should be regarded as a request submitting to  the 
Court a dispute between two States in connection with an 
award made. This generaI formula would cover a11 ordinary 
and extraordinary remedial actions, and he thought that the 
expression " constituting the subject of the dispute " should 
be retained, becausc it corresponded to the statement made 
by the Court in the Peter PAzmAny University case to  the 
effect that thcre was " a distinct point at  issue between two 
States ". 

M. Xegulcsco would therefore vote against tlie proposal. 
Ry six votes to five, the Court answered the question put 

by the President in the negative. 

The' P ~ E S ~ D E N T  said that the Court had still t o  take 
a dccision in regard to paragraph 3 of the text proposed 
by the Co-ordination Commission (see preceding page). 

Upon a vote being takcn, this text was adopted, sub- 
ject to drafting, by seven votcs to four. 

Thc PRESIUENT next turned to paragraph 4 of the 
Co-ordination Commission's draft, which was as follows: 

'' 4. An authentic coyy of this decision shall be 
attachcd to the application. The same shall apply 
when a case is broiight before the Court by special 
agreement ." 

M. FRO~~AGEOT ohscrved that', arguing a conlrario, para- 
graph 4 rcndcrcd paragraph 3 inapplica6Ie in a case brought 
bcforc the Court by special agreement. 

Jonkhccr VAN EYSIXGA pointed out that paragraph 3 
had been reserved for consideration by the Drafting Corn- 
mittee, which would, no doubt, also wish to go into the 
wording of paragraph 4. 

Paragraph 4 was put to the vote and adopted by ten 
votes to  one. 

The PRESIDENT proceeded to read paragraph 5 of the 
text proposed by the Co-ordination Commission, which 
ran as follows: 

" 5 ,  If it  is not provided in the agreement under 
which the case is referred to  the Court that the  tribunal 
which has rendered the decision impeached shall 
transmit to the Court the record upon which the decision 
has been rendered and if that tribunal has not done so 
within the tirnc-limit fixed by the Court for thc filing 
of the first document of the written proceedings, i t  
shall be the duty of the parties, in accordance with 
Article (40) of the Rules, to produce al1 material data 
from this record." 

Hc recalled that M. Fromageot had proposed a tcxt l 

on the same subject. 

M .  FROMAGEOT said that, in the " apyeal " case which 
had been before thc Court, the latter had held that, in 
accordance with the Statute and Rules, al1 data in the 
case should be supplied to it by the parties. The text 
which he had proposed was based on this precedent. 

After an exchange of views as to  the meaning t o  be 
attributed to the term " record " (dossier), which the 
Co-ordination Commission had taken from M. Fromageot's 

See p. 276, footnote I in second column. 

text, ~onkheer  VAN EYSINGA said that he preferred the ' 

Co-ordination Commission's draft to that'of 31. Fromageot. 
For, if it was provided in the agreement sanctioning recourse 
to the Court that, if such recourse were had, the tribunal 
of first instance must send thc record of the case to The 
Hague, why should not that provision be allowed to operate 
as proposed by the Co-ordination Commission ? . ]<y pre- 
venting this, the Court would be running the risk of making 
rules in regard ta a matter which, in principle, was within 
thc jurisdiction of the States concerned. 

M. FROMAGEOT observed that, in practice, .the Co-ordi- 
nation Commission's text might give rise to  technical 
difficiilties; for the Court could not issue instr~ictions 
to  any tribuna1 either directly or through the parties. 

jonkheer VAN EYSINGA replied that the 'agreement 
between the parties might provide for the record to be 
transmitted by the tribunal; and as that was a matter 
in which their sovereign rights remained intact, the Court 
must make provision for this possibility. 

M. GUERRERO, 'vice-~residknt, thought that the drafts 
proposed by the Co-ordination Commission and by 
M. Fromageot . were substantially similar, but that 
M. Fromageot's had the advantage of clarity and simplicity. 
Tt also scemed preferable to  that of the Co-ordination Com- 
mission for thc further reason that in reality the Court would 
not need to  have before it the whole record of the proceedings 
in first instance. 

The PRESIDENT took a vote on the following question: 

" Does the Court decide that, in principle, para- 
graph 5 of M. Frornageot's text shall replace para- 
graph 5 of the Co-ordination Commission's text ?," 

Baron ROLIN- JAEQUEMYNS ob~erved that the question 
really was whether the Court meant to  omit the excep- 
tion providcd for in the first part of the Co-ordination 
Commission's text. 

Uy six votes to five, the Court answcred the question put 
by the President in the affirmative. 

The PRESIDENT said that that being so, the Court must 
now consider in detail M. Fromageot's text. He suggested 
that i t  might be amended as follows: 

" I t  shall be the duty of the parties to produce 
to the Court al1 useful and relevant material upon which 
the decision impeached was rendered." 

The ,REGISTRAR observed that, if this wording were 
adoptcd, the Court might receive the samc documents 
from three sources: from both the parties, and aIso from 
the tribunal which had rendered the decision impeached. 

The PRESIDENT, after replying that this would b'e less 
serious than to receive no documents, said that he had 
voted for M. Fromageot's text because therc was at the 
moment a tendency to pravide a right of appeal tu the 
Court in respect of the decisions of municipal Courts upon 
the construction of conventions concerning private rights; 
and it was dpubtlul whcthcr such Courts could bc cdled upon 
to send their rccords to the Court. 

The President took a vote on the text proposed by 
M. Fromageot amended as stated above. 

This text was adopted by ten votes to one. 

The PRESIDENT said that M. Frornageot had proposed a 
sixth paragraph for Article 66 (6), to  which there was 
nothing corresponding in the Co-ordination Commission's 
text. 



Article 67 

27.11.35.* 
Discussed as Article 66 ( 6 ) .  

The PRESIDENT invited the Court to examine No. 6 of 
M. Fromageot's draft .l 

hl. ANZILOTTI observed that the Court had decided 
unanimously, a t  its meeting on February zbth, that Ar- 
ticle 66 (6) of the Rules of Court shotlld cover appeals in 
general, and not some particular form of appeal. But, 
unlike the preceding paragraph, paragraph 6 of M. Froma- 
geot's draft seemed only capable of applying to appeals 
in the sense of certain national systems of law. I t  seemed, 
therefore, that this paragraph wouId be better omitted, or 
dealt with in another article. 

The PRESIDENT cited some extractç from the four treaties 
which confer appellate jurisdiction on the Court, and which 
appeared to  confirm M. Anzilo'tti's opinion. 

M. FROMACEOT took the casein which thc Court had to 
consider an appeal from the decision of a Mixed Arbitra1 
Tribunal, and in which the appellant, in the course of 
the proceedings, put forward a fresh claim; under what 
clause in the Rules, he asked, could the Court refuse to 
entertain such a claim, if it 'did not adopt the proposed 
text ? He thought it  would be regrettable if there was a gap 
in the Rules in regard to  that point. 

M. NEGULESCO çaid he agreed with 81. Anzilotti. The 
Court should lay down principles in the Rules that would 
apply to al1 kinds of appeals. But the propoçed text covered 
only appeals in the strict sense of that term. I t  should 
not, therefore, be inserted. 

M. FROMACEOT admitted that his paragraph 6 applied 
only to appeals; but he pointed out that, i f  only pro- 
visions applicable to every case were to  be admitted, there 
might be a considerable loss of clarity. 

Jonkheer VAN EYÇINGA emphaçised that Article 36 of 
the Statute müst always be taken as the starting-point; that 
article gave the parties complete liberty to submit any matter 
they chose to the Court. M. Fromageot's proposa1 would have 
the effect of restricting that liberty. The parties were free 
to adopt a formula of that kind in their agreements with each 
other, but the Court had no right to do so in the Rules. 

M. FROMAGEOT thought, on the contrary, that it would 
be better to  provide for the question by a clause in the 
Rules, rather than have to decide it in a particular case, 
without heing able to point to any provision that was 
applicable in the matter. 

Count ROSTWOROWSKI considered that the Rules ought 
not to  restrict the effect of the provisions that were proposed 
solely with a view to appeals. 

On the other hand, the Court had adopted the following 
text : 

" I t  shall be the duty of the parties to produce to  
the Court al1 useful and releVant material upon which 
the decision impeached was rendered." 

In  spite of that text, the parties werc, no doubt, entitled 

* 
2, A .  3, pp. 356-357. 

see p. 276, footnote I in second column. 
D 6, Treaties Xo. 237, p. 553 (Convention relating t o  the Statute 

of the Danube, J u l y  zjrd,  1921), Ko. 281,  p. 592 (Treaty of commerce 
and navigation between Denmark and Latvia, November 3rd. ~ g q ) ,  
No. 341, p. 620 (Agreement [No. II] for the settlement of questions 
relating t o  agrarian reforrns and to the Mixed Arbitral Tribunals 
betm7een Hungary, Houmania, Czechoslovnkia and X7ugoslavia, 
-4pril 28th, 1930); i b id . ,  first addendum, No. 423, p. 39 (Treaty of 
conciliation, arbitration and judicial settlement between Luxemburg 
and Norway, February 12th. 1932). 

to produce other papers and documents than those sub- 
mitted during the original suit: that was a point which it 
would be useful to  have expressly stipulated. 

The PRESIDENT considered that the way to settle the 
question which M. Fromageot's proposal had in view wao by 
interpreting the instrument conferring jurisdiction upon the 
Court, and not by the application of any rule. In support of 
this view, he cited the relevant cIauses of certain international 
agrèements giving the Court jurisdiction as an appellate 
tribunal. He put the following question to the vote: 

" Does the Court decide that the Rules should contain 
provisions to  provide for the questions dealt with in 
No. 6 of M. Fromageot's draft ? " 

The President added that, for the reasons he had just 
given, his own vote wouId be in the negative. 

M. URRUTIA observed that M. Fromageot's proposa1 
only had in view appeaIs in the strict sense of the term, 
and that in regard to  such appeals it laid down a principle 
that was generally accepted; his own vote wouId he given in 
the affirmative. 

By nine votes against two, the Court answered the ques- 
tion put by the President in the negative. 

The PRESIDENT said that the question of appeals was 
concIuded with this vote. 

Diseusied as Article 71 of the Texk firepared by the Drafting 
Committee.1 - First Reading. 

Paragra$k I .  

M. WANG, in order to secure uniformity of termino- 
logy, proposed that in the second line of this paragraph 
the words " sentence rendzle" should be used instead of 
" décision rendue " (no change was made in the English 
text), and that in the fourth line the word " present " 
shouId be inserted before " Rules ". 

Paragraph I was adopted with these two changes. I 
Paragraph 2.  1 

This paragraph was adop ted without change. I 
Paragraph 3. 

- Count ROSTWORO~SKI, in order to eliminate a11 unne- 
cessary qualifying terms, proposed that the sentence should 
begin " L'acte . . ." instead of " Tolet acte . . ." (" the 
document ", instead of " every document "1. 

Paragraph 3 was adopted with this modification. 

Paragrclph 4. 
Paragraph 4 was adopted without observation. 

Paragra$k 5. 
M. ANz~r-orr~ was doubtful whether the wording was 

not open to misunderstanding in that it appeared to  pre- 
clude the parties £rom submitting new documents once the 
" material and relevant documents " mentioned in the 
article had been presented. 

The PRESIDENT said that, when the Court had discussed 
this paragraph2, it had left open the question whether 
fresh documents could be presented. He himself feIt some 
doubts in regard to  this matter. 

* D 2, A. 3, P p  444-446. 
1 Ibid. .  p. 937. 
a See p. 285 .  



M. ANZILOT-TI would be satisfied if it were understood 
that the point was not prejudged by the Draftjng Corn- 
mittee's text. 

M. GUERRERO, Vice-President, wondered whether there 
woilld not be a danger that the text of paragraph 5 of 
Article 71 might give the impression that the presentation 
of new documents was forbidden. For the sake of clearness, 
therefore, M. Guerrero would prefer to delete the words: 
" upon which the decision impeached was rendered ". 

M. FROMAGEOT considered that to do this would .be 
dangerous; i t  would make it  possible for parties to  withhold 
from the Court documents produced before the Court of 
first instance, if they did not consider them necessary or 
relevant, and the object of the ,paragraph was to oblige 
the parties to produce such documents. 

M. SCH~CKING appreciated M.' Guerrerots misgivings 
when a remedial action was brought as a new case. The 
latter part of paragraph 5 was likely to give the impres- 
sion that only documents relating to  the first proceedirigs 
could be produced and no others. But in the view of the 
Court there might be cases in which new documents could 
be produced. Evcrything depended on the nature of the 
action. 

Baron ROLIN- JAEQUEMYNS agreed with what MM. 
Guerrero and Schücking had said; he would prefer that a 
party should be left free to  produce what documents it itself 
considered material and relevant, without 'having to be 
careful to  select thosc which thc tribunal responsible for 
the first award had taken inta consideration. 

M. FROMAGEOT supposed that thé award impeached 
would itself indicate the documents which had been con- 
sidered essential by the tribunal. 

The PRESIDENT remarked that the Drafting Commit- 
tee's text was based on the follorving text adopted by 
the Court : 

" I t  shaIl be the duty of the parties t'o produce to  the 
Court al1 useful and relevant material upon which 
the decision impcached was rendered." 

M. SCHÜC~<ING thought that, if the Court recognised 
that the proposed text did not preclude the  presentation 
of new documents, it could adopt it, subject to the inter- 
pretation which would be recorded in the minutes. 

The PRESIDENT observed that, judging from the dis- 
cussion which had taken place on February 26tI1, the 
Court were not agreed in regard to the question to which 
M. Schücking referred. 

M. GUERRERO, Vice-President, said that, arguing a 
contrario, a pqrty might suppose that it was not allowed to 
present new documents; that was the objection to  the text 
which couId be removed by the deletion suggested by him. 

M. WANG observed that, if the Court deleted the words 
in question, paragraph 5 of Article 71 would cease t o  
fulfil its object. 

M. NEGULËSCO thought that .the text of paragraph 5 
of the proposed article seemed to have been drafted with 
a view to appeals in the strict sense of the term; to  make it 
applicable to other sorts of remedial action, a phrase covering 
al1 possibilities wouId have to be used, such as: 

1 

" I t  shall rest with the parties to  produce to the 
Court al1 relevant and materia1 documents and exhibits 
in support of their claim." 

M. ANZILOTTI thought that in that case it  would be 
better to  delete the paragraph altogether. 

M. GUERRERO thought that it would bc going too far 
to delete paragraph 5 entirely. 

Count R O S T W ~ R O W S ~ < ~  said that the Court had wished 
to cmphasise thc desirability of its having before it the 
documents which had been considered necessary and 
relevant by the tribunal responsible for the first award; 
but that it had not nieant to preclude the possihiIity of 
produçing new documents. The Court had not meant to 
Iimit the scope of the article to cases submitted to  it as 
original suits; but nor had it  mcant to exclude such cases, 
which rnight occur, for instance, when the parties before it 
were not the same as before the first tribunal. Paragraph 5 
of Article 71 miist embody these ideas. 

Jonkheer VAN EYSINGA observed that what the text 
of paragraph 5 had been intended to do was to preclude 
the presentation to the Court of the dociiments in a case 
by the tribunal responsible for the award impeached, sho~ild 
provision for that course be made by the convention on 
which the appeal was based. If the whoIe paragraph 
were delcted, this would oncc more becomc possible, and 
that was why Jonklieet van Eysinga would be in favour 
of its deletion. . . 

M. FROMAGEOT said that the purpose of paragraph 5 
was to make it clear that it was not for the Court to  obtain 
data regarding the first award, but for the parties to pro- 
duce it. The text rvhich he had origjnally proposed began: . 
" II a$$articint aux $arlies . . ." (11. shaii be for the par- 
ties . . .), in order to  rnake this clear. . 

In view of the foregoing observations, the PRESIDENT 
thought it  would perhaps be better to  revert to  the text 
adopted by the Court and abandon that proposed by the 
Drafting Committee. 

M. ANZTLOTTI said that his remarks, which had given 
rise to the whole discussion, had really referred to  the 
words: " upon which the decision impeached was rendered ", 
which appearcd in both texts. If, therefore, i t  were 
understood that these words did not preclude the presen- 
tation of new documents-that was to Say that they left 
open the question of thcir admissibility-he was prepared 
to accept either text. If it were desired to avoid giving 
the impression that the paragraph concerned only appealç, 
they rnight perhaps Say: " . . . useful and relevant 
for the purposes of the action brought before the Court ". 

M. FROMAGEOT would prefer simply to revert to the text 
adopted by the Court. 

M. URRUTIA agreed. That text clearly conveyed the 
jdea that it was for the parties to produce the documents 
in the case referred to  the Court, and that it was not for 
the Court to obtain these documents nor for the tribunal 
responsible for the award impeached to produce them. 

The PREÇIDENT took a vote on the following question: 

" Does the Court prefer the text adopted by it  on 
February 26th. 193j: to that proposed by the Drafting 
Committee ? " 

By eight votes to  four, the Court answered the question 
in the affirmative. 

In the French text; it was agreed that, for the sake of 
uniformity, the words " appartiendra " and " décisios " in the 
text adopted would t ic replaced by " afi#arfient " and 
" sentence " . 

Count R o s r w o ~ o w s ~ ~  asked that a vote should be taken 
on the deietion of the whole of paragraph 5. See p. 285. 



, Article 6 1 
Baron ROLIN-JAEQUEMYNS would prefer that the Court 

should first vote on the proposed deletion of the words: 
" upon which the decision impeached was rendered ". 

The PRESIDEKT took a vote on the question whether 
these words should be deleted. 

By eight votes to four, the Court answered the question 
in the negative. 

The PRESIDENT asked the Court whether they adopted 
paragraph 5 ,  retaining the words: " upon which the decision 
impeached was rendered ". x 

By seven votes to five, the Court ançwered the question 
in the affirmative. 

Count R o s ~ i ~ o ~ o w s x ~  wis'hed ta  state that he had voted 
in favour of the retention of the paragraph on the under- 
standing that it did not préclude the production of new 
documents. - 

hl. ANZ~LOTTI had voted in favour of the motion on the 
understanding that the text adopted did not prejudge the 
question whetlier any new documents produced would be 
admissible. 

The PRESIDENT declared Article 71 adopted in first 
reading with the changes made during the meeting. 

Text adopted: 
" I .  When an appeal is made t d  the Court against 

a decision given by some other tribunal, the proceedings 
before the Court shall be governed by the provisions 
of the Statute of the Court and of the present Rules. 

" 2. If the document instituting appellate proceed- 
ings must be filed wifhin a certain limit of time, the 
date of the receipt of this document in the Registry 
will be taken by the Court as the material date. 

" 3. The document inçtituting appellate proceedings 
shaI1 contain a precise statement of the grounds of 
cornplaint against the decision complained of, and these 
constitute the subjcct of the dispute referred to the 
Court. 

" 4. An authentic copy of the decision impeached 
shall be attached to the document instituting appellate 
proceedings. 

" 5 .  I t  shall be the duty of the parties to produce 
to  the Court al1 useful and relevant rnaterial upon 
which the decision complained of was rendered." 

Article 67. - Second Reading. 

The PRESIDENT recalled that this article, which was new, 
was based on the experience already gained by the Court, 
experience which had shown the desirability of a provision 
of this kind. In 1935, the text had been adopted in first 
reading after exhaustive discussion. 

Paragraph ' I .  . 
Paragraph I of Article 67 was adopted without observa- 

tion. 

Paragra@h 2. 

The PRESIDENT said that this paragraph was one of the 
points reserved for the second reading (see pp. 281-282). 

M. URRUTIA, referring to these minutas, recalled that he 
had been responsibIe for the reservation of this paragraph, 

13 2 ,  A.  3, pp. 651-652. 

his intention having been to propose that the 
stated in the paragraph under discussion should be embodie 
in a ruIe of general application. 

As, kowever, the changes made in the 
second reading of the Rules satisfied him, M. Urruti 
withdrew his reservation. 

The PRESIDENT, in these circumstances, declared para 
graph 2 adopted. 1 

Paragraph 3 of Article 67 was adopted without observa 
tion. 1 

The PRESIDENT asked that the adjective in the Englis 
text of the article corresponding to " authentique " in 
French text should be " authenticated ", which, 
reflection and in the light of information received by 
from an authoritative source, seemed to him the 
appropriate word. 

Replying to a question from M. Nagaoka, who 
to know the precise meaning of the expression " 
dition authentique " (an authenticated 
explained that this expression meant a 
to correspond preciscly to the original 
competent to draw or sign the original 

Baron ROLIN- JAEQUEMYKS pointed out that the need 
for an authenticated copy would arise only if a discussion 
arose as to  the terrns of the original document. If the 
other party was iii agreement, the authenticity of the copy 
would naturally follow from that very fact. 

There' being no further observations, the PRESIDENT 
declared paragraph 4 adopted. 

Paragraph 5. 

The PRESIDENT recalled that, indeed, thiç paragraph had 
given rise to  a discussion at the first reading regarding 
the question of the production of new documents-i.e., 
documents which had not been produced before the tribunal 
which had originally tried the case. Ultirnately, however, 
the Court had agreed that the text of this paragraph might 
be considered satisfactory in that the question was not 
necessarily decided either one way or the other. 

M. ANZILOTTI wanted to  know what was the precise 
meaning of the exp~ession " useful material ". 

The PRESIDENT observed that this expression had from 
the very first been in, the text now before the Court. 

M. FROMAGEOT thought that the 'expression had been 
chosen because it was more cornprehensive than the word 
" documents ". Judging from the prcvious discussions, 
M. Fromageot considered that the use of this expression 
did not preclude the production of documents other than 
those in the record. 

Baron ROLIN-JAEQUEMYNS, in a civil case, hardly saw 
what other " rnaterial" (éléments) there ' could be besides 
document S. 

The REGISTRAR had the impression that the word 
" material " (éléments) had been adopted in 1935 in order 
not to oblige parties to  produce the whole record of the 
original proceedings and to  allow them to select the docii- 
ments which they thought essential, though of course their 
choice would be controlled by the other party. This view 
was borne out by the 1935 Minutes. 



Articles 67, 68 289 

Iii view of the fact that there was no concrete proposa1 
for the amendmeilt of this paragraph, the PRESIRENT , 

dcclared it adopted in second reading as it stood and like- 
wise the whole of Article 67. 

x1.11.36.* 
APPEAU TO THE COURT 

Article 67. - Final  Adofition. 
The PRESIDENT çaid that no changes were proposed in 

the French text of this article. 

As regards the English text, the Drafting Committee 
proposed, in paragraph 2, to say " the appeal " instead of 
" appellate proceedings "; it was a better translation of 
" recours ". In paragraph 3, i t  proposed to Say " the 
grounds of the objections" instead of " the grounds of 
cornplaint "; and in paragraph 5 ,  " it lies upon " instead 
of " it shall be the duty of ". , 

There being no observations, Article 67 was finally adopted 
as thus amended. 

ARTICLE 68 (Arficle 61, Paragrafilzs r and 2, old Rules) .  

22.11.3$.** Furthcrmore, in M. Fromageot's opinion, i t  might be 
Discztssed as Article 61 and Article 61 bis. a good thing to Say that proceedings might be broken 

off at  any stage before the dclivery of judgment. 
.4vticle 61. Lastly, hl.  Fromageot pointed to a case which was 

The PRESIDENT opened the discussion on Articlc 61. He not covered by the Co-ordination Commission's proliosals: 
observed that the Co-ordination Commission prnposed l a case where the respondent party, without having arrived 
that this articlc should be divided into three distinct at  a fricndly agreement with thc other party, recognised 
articles. For the rest, the draft submitted by the Co- the justice of thc lattcr's claini. 
ordination Commission was almost identical with the pro- 
posals of the Third Committee."oth Cokmissions had 
agreed that thcre werc gaps which required filling up 
in the existing text of the article. 

M. FROJIAGEOT, though he regarded the proposais of 
the Co-ordination Commission as justified, observed that 
they appeared to  require supplementing in certain respects. 
For instance, the proposed text of Article 61 concIuded with 
the words: " . . . the Court shall officially record the 
conclusion of the agreement ". It was not. however. stated " 
how this was to be done; in practice it wa; done by'way of 
an order. Tt would be a good thing to  Say so iri thi: Kules, 
adding that the Court would order the case to be struck 
out of the list. The same observation also applied to  
Articles GI bis and 6r ter.  e x c c ~ t .  of course. in the cir- . . 
curnstances conternplated by the last sentence of Arti- 
cle 61 ter:  " If the remondent obiects to  the breakinp-off " 
of proceedings, the ' p roce~d in~s  shall continue." 

* D 2, A. 3, p 734. 
**  D 2, A. 3, pp. 313-318. 
l Text of this proposal: 

"Article 61. 

The PRESIDENT thought that in that case Article 53 
of the Statute would operate, for the other party would 
be failing " to defend its case ". 

M. ANZILOTTI thought that, if the respondent made a 
dcclaration of this kind, the applicant itself would 
break off the proccedings, and in that case the matter 
would again come under Article Gr ter. 

The REGISTRAR pointed out that, in the circumstances 
contemplated by M. Frornageot, the applicant would always 
have the right, if it did not break off proceedings, to 
obtain judgment in its favour; an order would not therefore 
suffice. 

Jorikhecr ,  VA^ EYSIKGA saw no difficulty in meeting 
M. Fromageot's suggestion that the fact that the Court's 
decisions would take the forrn of orders should be men- 
tioned in the articles under discussion. With regard to 
M. Fromageot's suggestion that it should be stated that 
proceedings might be broken off at  any time before the 
delivery of judgment, that seemed to be covered by the 
existing text of the articles, since no limitation of time 
was mentioned. As regards uniIatcra1 abandonment of 

.d 

" If the parties conclude an agreement as to the settlement of the proceedings by the respondent, Jonkheer van Eysinga 
dispute and give written notice of such agreement to the Court before thought that as a rule there wou~d be an agreement reRarding 
the close of the proceedings, the Court shall officially record the 
conclusion of tlie agreement. . the settlement of the case, so that Article Gr would apply. 
"Article 61 bis. I t  did not therefore appear necessary to make special 

" If the parties, in a case submitted to the Court either by special provision for this contingenc~. 
agreementor by application. notify the Court in writing, b; mutual 
agreement. that they intend to break off the proceedings, the Court 
shall officially record the fact and proceedings shall be terininated. 
"Article 61 ter. 

" In a case submitted to the Court by application, the applicant 
may notify the Court in writing that it intends to break off the pro- 
ceedings. If, when the Court receives this notification, the respondent 
has not yet taken any step in the proceedings, the Court shalt offi- 
cially record the breaking-off of the proceedings and shall inform the 
respondent accordingly. whereupon the proceedings shall be ter- 
rninated. If a t  the moment referred to  above, the respondent has 
already taken some step in the proceedings, the Court, or the 
President if the Court is not sitting, shall fix a period within which 
the respondent must state whether i t  opposes the breaking-off of 
proceedings. If the respondent does not object thereto, the Court 
shall officially record the fact and shall inform the applicant accord- 
ingly, whereupon the  proceedings shall be terminated. i f  the res- 
pondent objects to the .breaking-ofl of proceedings. the proceedings 

a shall continue." (Sec D 2, -4. 3, p. 877). 
D 2, A. 3, p. 780. 

hl. FROMAGEOT also wished to change the heading of the 
whole section. The word " agreement' " was not sufficiently 
explicit as an indication of its contents. It would be 
better to head the section: " SettIement and abandonment 
of proceedings." 

T ~ ~ , ~ R E S I D E N T  thought that the Court couid leave it 
to the Drafting Committee to propose a new heading; 
but woald not simply " Abandonment of proceedings " 
suffice ? 

hl. S C H ~ C K I K G  would prefer to keep the word " agree- 
ment " (accord), which, in German law, had a precise 
legal meaning, distinct from that of " abandonment ' of 
proceedings ", which was a iinilateral proceeding. 

M. FROMAGEOT explained that, in French procedure, 
the word " désistement " (abandonment of proceedings) also 



covered agreement, because abandonment of proceedings 
necessarily followed upon a settlement. 

M. NECULESCO felt some hesitation in adopting M. 
Fromageot's proposa1 to introduce the word " order" into 
the articles under discussion, by reason of the terms of 
Article 61. For the expression: " if the parties conclude 
an agreement regarding the settlement of the dispute 
and give written notice of such agreement to the Court . . ." 
(, . . et notifient cet accord Far écrit . . .) might cover both 
the case of the conclusion of an agreement whicli the 
Court must record and that of an agreement which must be 
embodied in a judgment. He had always considered that, 
where the Court relinquished jiirisdiction in a case, for 
instance, by embodying in its decision an agreement reached 
between the parties, the decision given should be described 
as a " judgment ". That was why he would prefer to leave 
the text as it stood. 

.M. GUERRERO, Vice-President, did not agree with 
M. Negulesco. Al1 the cases covered by the draft arti- 
cle were cases of abandonment of proceedings in which 
al1 the Court had to do was to rnake an order terminat- 
ing the proceedings. There was therefore no objection 
to  using the word " order " in Articles 61, 61 bis and 61 ter, 
so as to  indicate what form the Court's decision would take. 
The question of judgment by consent, referred to  by 
M. Negulesco, did not arise in connection with these articles. 

M. FRO~IAGEOT also thought that that was an entirely 
different question. In this connection, however, the word 
" accord " (agreement, consent) might give rise to mis- 
understanding, and the words " arrangemewt amiable" 
(settlement) were preferable. The word " accord " rnight 
in fact, if retained, appear to refer to  " jt~gements d'ac- 
cord " (judgments by consent), with which it did not seem 
expedient to deal in the Rules. That, however, did not 
mean that that form of judgment could not be given or 
that it might not in some circumstances give excellent results. 
In such a case, the Court would render judgment in certain 
terms proposcd by the parties, after satisfying itself that 

. these terms did not contravene international law, the 
Court's jurisprudence, or the principles of public policy and 
morality; the advantage of the proceeding would be that 
the parties would obtain from the Court a decision which, 
as regards their respective countries, would possess the 
force of res jzldicata, which a settlement would not have. 
M. Fromageot thought that the possibility of a solution 
of this kind should be left open, but that no reference to it 
should be made in the Rules. 

Baron ROLIN-JAEQUEMYNS observed that, i f  i t  was laid 
down in the Rules that in these cases the Court's decision 
must take the form of an order, it could not give its decision 
by judgment,. It would therefore be better to leave the 
Court entirely free to adopt either course according to 
circumst ances. 

M. FROMAGEOT emphasised that the three situations 
contemplated in the Co-ordination Commission's draft were 
quite different from what was known as a judgment by 
consent. In  these situations the Court must, as kt had 
hitherto done, give its decision in the form of an order. 
In  a case where a decision by consent was given, there 
would of course be a judgment, but that was an entirely 
different question. 

Jonkheer VAN EYSINGA, who agreed with M. Fromageot, 
recalled that the question had been considered in 1922 l 

and 1926, and that as a resuIt i t  had been decided to Say 
nothing in the RuIes and to leave the solution of the matter 
to  be evolved by practice. 

M. FKOMAGEOT asked for an explanation on another 
point. In  Article 61 of the Rules, when it said that if 
the two parties conclude an agreement regarding the settle- 
ment of the dispute, they would give " written notice 
of such agreement . . .", it was not clear whether the 
parties were to communicate the terms of the agreement 
or simply to announce the fact that an agreement had been 
reached, without çtating its terrns. 

The REGISTRAR recallcd that this provision had been 
applied in the Chorzow case, when the two parties had 
come to an agreement regarcling the settlement of the 
dispute. The question had then been exhaustively con- 
sidered, because the parties, though they communicated 
the text of the agreement to  the Court, stipulated that 
its terms were not to be published. In its order, the 
Court had got out of the difficulty by treating the exchange 
of notes, which announccd the conclusion of the agreement 
but which did not ernbody its terms, as constituting the 
agreement within the meaning of Article 61. In the 
Castellorizo case, which had also been terminated by 
agreement, the parties had notified the Court, first of the 
fact that an agreement had been concluded, and later of the 
general tenor of that agreement; the terms of the agreement 
had. however. been comrnunicnted onlv after the order had 
already been made and simply for information. 

'1. FROMAGEOT referred to  the various precedents in 
connection with the abandonment of proceedings, and 
ohçerved that in every case the  Court had given its deci- 
sion in the form of an order. 

The PRESIDENT proposed that the Court should vote 
on the question of principle raised by M. Fromageot- 
namely, whether the word " order " should be inserted 
in the appropriate places in Articles 61, 61 bis and 61 ter. 

Beforc voting, however, he asked his colleagues whether 
they did not think that the terms of the draft before the 
Court were so wide that they would cover judgment by 
consent, a subject which several judges wished to have 
reserved. 

hl. S C H ~ C K I N G  observed that, according to-  what 
RI. Fromageot had said, both parties must ask for a judg- 
ment by consent. The text under consideration, how- 
ever, simply said that the parties had reached agreement 
regarding a settlement and made no mention of a request 
addressed by them to the Court. The proposed text 
therefore left open the question of judgment by consent. 

M. ANZILOTTI thought that the determining factor was 
that, in the case of judgment by consent, the terms of 
the agreement reached becarne the terms of the judg- 
ment; whereas, in the circumstances contemplated by 
Article 61, the Court simply recorded the fact that an 
agreement-which was not embodied in the decision- 
had been reached. 

hl. FROMACEOT suggested that, in order to avoid giving 
the impression that the actual terms of the agreement 
must be comrnunicated to the Court, whereas notification 
of the existence of the agreement was a11 that was required, 
they might Say in Article 61, instead of " notifient cet 
accord ", " font connaltre quJelEes sont tombées d'accord " 
(announce that they have concluded an agreement). 1 

l D 2 ,  A.,  p. 167. 
See A 18/19, pp. 11-13; C 16, Vol. II. 

a See AIE 51; C 61. D 2 ,  pp. 121. 202  



Article 68 

The PRESIDENT took a vote on the following question, 
it being understood that it did not affect the last sentence 
of Article 61 ter: 

" 1s the Court in favour of using the word ' Order ' 
in Article 61 as an indication of the method whereby 
proceedings would be terminated ? " 

By cight votes to three, the Court answered the question 
in the affirmative. 

The REGISTRAR understood this decision to have been 
taken in order to confirm the Court's practice. According 
to that practice, howevcr, the President did not make 
orders of this kind. If a case was abandoned between two 
sessions of the Court, the President would inform the 
parties that he would notify the Court and that the Court 
would make an order when it met.l 

The PRESIDENT said that the Court would take note of 
the Registrar'ç observation and pass it on to the Ilrafting 
Committee. 

M. ANZILOTTI wished to explain that he had voted in 
the affirmative because the decision taken simply confirmed 
a practice which did no more than apply Article 48 of the 
Statute, which provided that the Court would make orders 
for the conduct of the case. 

Baron ROLIN-JAEQUEMYNS wondered whether the words 
" Par écrit " (written notice) in Article 61 might not lead 
to some misunderstanding.' 

M. URRUTIA thought it necessary that a step so impor- 
tant as the abandonment of proceedings should be taken 
in writing. 

M. SCH~CKING supported Baron RoIin-Jaequemyns' 
suggestion. The Drafting Committee might delete the 
words " par écrit " (written notice) in Article 61 and çay: 
" not i f ient le  fait de l'accord " (give notice of the fact). . . 

Jonkheer VAN EYSINGA observed that here the Co-ordi- 
nation Commission had sirnply kept the text of the existing 
rule. I t  was, moreover, doubtful whether the- Covenant 
of the League of Nations, to which the Court owed its 
existence, warranted the insertion in the Rules of a provision 
under which an agreement between parties might remain 
secret. According to the Preamble to the Covenant, the 
High Contracting Parties, " in order to promote international 
CO-operation and to achieve international peace and 
security ", considered it essential to prcscribe " open, just 
and honourable relations between nations ". The proposed 
provision did not seem aItogether in harmony with this 
great principle. 

The PRESIDENT thought that, so far as that was con- 
cerned, if the parties wished their agreement to remain 
secret, they could proceed under Article 61 bis and aban- 
don the proceedings. 

He asked' the Court to vote on the following question, 
which related to  a proposa1 made by M. Fromageot : . 

" Does the Court decide to replace the word ' noti- 
fient ' b y  the words ' le font connaâtre ' ? " 

By eight votes to three, the Court answered the question 
in the affirmative. 

The PRESIDENT recalled that there was a suggestion 
b y  Baron Rolin-Jaequemyns to  the effect that the words 
" par écrit " (written) should be deleted. 

Baron ROLIN-JAEQUEMYNS said that the vote just 
recorded satisfied him, and that he did not press his sug- 
gestion. 

C 69, p p  71-72 (documents 51-53); A/B 54. 

M. FROMAGEOT also wished it to be said in Article 61 
that the Court would order the case to  be removed from 
the list. 

The PRESIDENT took a vote on this proposal for the 
addition at the end of Article 61 of the words: " and order 
the case to be removed from the list ". 

'This proposa1 was unanimousIy adopted. 
The PRESIDENT took a vote on the draft Article 61 

proposed by the Co-ordination Commission, with the 
amcndrnents just adopted. 

The Court adopted this text unanimously.1 

M. XEGULESCO made the folIowing declaration: 

The text of Article 61, as submitted by the Co-ordina- 
tion Commiss~on, had left an element of uncertainty. As 
a rcsult of the amendments now adopted by the Court, 
that , uncertainty had been removed ; the text no longer 
covered judgments hy consent. I t  seemed, however, that 
the Court was agreed that i t  could always render judgment 
in tcrrns agreed upon by the parties. 

M. ANZILOTTI recalled that this point had been reserved. 
I t  had only been agreed that the question remained open. 

Article 61 bis. 

The PRESIDENT opened the discussion on Article 61 bis 
as subrnitted by the Co-ordination Commission: 2 

M. ANZILOTTI observed that, in order to bring the article 
into line with Article 61, the words " order the removal ", 
etc., should be added. 

M. FROMAGEOT asked why the Co-ordination Commission 
had added to the existing text the words: " in a case 
brought before the Court either by special agreement or 
by application ". 

M.,  ANZILOTTI. said that no doubt i t  was in order t o  
contrast it with the following article, which related only 
to cases brought by application. 

Jonkheer VAN EYSINGA recalled that doubts had arisen 
as to whether the second paragraph of the existing text, 
which corresponded to the new Article 61 bis, covered only 
cases brought before the Court by special agreement; the 
words in question had heen inserted to make it clear that 
the article covered cases of both kinds. 
M. FRO~~AGHOT thought it would be curious to include 

these words in ArticIe 61 bis and not in Article 61 ler. In 
both cases the parties announced that they intended to 
abandon proceedings. He therefore proposed that the 
words " in a case brought before the Court either by special 
agreement or by application " in Article 61 bis should be 
deleted. 

The Court unanimously adopted M. Fromageot's proposal. 

Baron ROLIN-JAEQUEMYNS asked why the words " d'un 
commun uccor<" were not placed as in the existing text of 
the Rules. If there were no speciaI reason for this, it 
wouId be better to replace them where they were before. 

The PRESIDENT said that the Drafting Committee would 
bear this observation in mind. 

l This text was as follows: 
" If the parties conclude an agreement as to the settlement 

of the dispute and inform the Court of the fact in  writing before 
the close of the proceedings, the Court shall make an order 
officially recording the conclusion of the agreement and order 
the case to be removed from the list." 

a See p. 289, footnote I. 



Article 6 9 
9.IV.35.  

First Reading as Article 72 (61 and 61 bis combined). 

The following tes t  suhmitted by the Drafting Committee 
u7as adopted unchanged by the Court: 

" If the parties conclude an agreement as to  the 
settlement of the dispute and inform the Court in 
writing hefore the close of the proceedings, or if, by 
mutual agreement, they inform the Court in writing 
that they abandon the proceedings, the Court shall 
make an order officially recording the conclusion of 
the friendly settlement or the fact that they are aban- 
doning the proceedings ; in both cases the order shall 
prescribe the removal of the case from the list." 

Article 68. - Second Reading. 

The PRESIDENT expressed the opinion that the expres- 
sion " désistement " in the French text should be rendered 
by " discontinuance " in the English text. 

I t  was agreed that this suggestion should be referred for 
consideration to the Drafting Committee, which would be 
caLled upon to review the Rules as a whole. 

In connection with Article 65 itself, Jonkheer VAN EYSIKCA 
drew the Court's attention to the words " avant la  clôture 
de la procédure " (before the close of the proceedings) in 
the first paragraph. Did these words really ensure that i t  
would be possible for the parties to corne to an agreement 
until the last moment-i.e., until the delivery of judgrnent, 
which appeared always to have been the Court's intention ? 
The uncertainty was iricreased by the fact that the English 
text, " before the close of the proceedings ", left even more 
room for doubt than the French text. 

Article 61 of the Statute, which concerned revision, used 
the expression " avant le $rofionck de l'arrêt " (when the 
judgment was given) in a similar connection. Woirld it 
not be hetter to use this expression in Article 68 of the 
Rules ? 

Moreover, in the existing draft, the words " before the 
close of the proceedings" clearly referred to the case of 
agreement dealt with in the first part of the paragraph, 
but was it clear that they also referred to the case of dis- 
continuance dealt with in the latter part of tlie paragraph ? 

The PRESIDENT considered that in any case the Court 
would agree that proceedings could not be discontinued 
after delivery of judgment establishing the rights of the 
parties., 

A reference to  the closure of the hearing was to  be found 
in Article 54 of the Statute, which ran as follows: 

" When, subject to the control of the Court, the 
agents, advocates and counsel have completed their 
presentation of the case, the President shall dcclare 
the hearing closed." 

Was not this really the moment after which discon- 
tinuance would no longer be possible ? 

Jonkheer VAN EYSINGA referred to an observation by 
M. Fromageot during the first reading of the Rules (p. 289) ; 
M. Fromageot had said: 

" Furtherrnore, i t  rnight be a good thing to say' that 
proceedings might be broken off a t  any stage hefore the 
delivery of judgrnent." 

Jonkheer van Eysinga agreed with this view. 1 
The REGISTRAR referred to the definition of the Court' 

yrocedure given in -4rticle 43 of the Statute: 
" The procedure shall consist of two parts: writtei 

and oral. 
" The written proceedings shall consist of the corn 

munication to  the judges and to the parties of Cases 
Counter-Cases and, if necessary, Replies; also al 
papers and documents in support. 
. . . . . . . , . . , . . * . . . . . . . . .  

" The oral proceedings shall consist of the hearin 
by the Court of witnesses, experts, agents, 
and advocates. " 

The word " procedure " (procédure) was used in botk. 
texts to  describe these arrangements as a whole. 

The terms of this article pointed to  the conclusion t h a :  
Article 68, in the forrn proposed, did not cover the wholf: 
period up to the delivery of judgment, but only the perioc. 
up tu the end of .the oral proceedings, 

M. FRO~IAGEOT agreed with Jonkheer van Eysinga tha-  
the words " the close of the proceedings " should be replacec. 
by " the delivery of judgment ". 

The PRESIDENT wished to know whether the Cour.: 
desired to  provide in the Rules for a contingency whicli 
had never ansen-namely, the. possibility of the partie!; 
desiring to discontinue proceedings a t  a time when th 
-Court was actually considering its judgment. If t h  
words " before the delivery of judgrnent " were used, th: 
question of allowing discontinuance in that case would 
be settled. 

M. NEGULESCO remarked that directly the parties h 
reached an agreement the- dispute ceased to  exist. 
Court ~therefore couId not proceed with its delihera 
He agreed with Jonkheer van Eysinga's suggestion 
the words " before the close of the proceedings" shou 
be replaced by " before the deIivery of judgment ". 

Count ROST~OROWSKI emphasised that the princip 
governing both the Statute and Rules was that the w 
of the parties should be respected as far as possible. 
their will was to conclude an agreement, the Court shou 
do cvcrything in its power torrnake this possible. Accor 
ingly, he supported what MM. van Eysinga and Negulesc 
had said. 

M. URRUTIA shared this view. Agreement should 
possible up to the time of the delivery of judgment. 

The PRESIDENT asked the Court 
to substitute the words " before the delivery of 
for the words " before the close of the 
third line of Article 68, 

The Court unanimously answered the question in t 
affirmative. 

M. FROMAGEOT, referring to Jonkheer van 
second observation in regard to  Article 68 
proposed that, to  meet his point, the 
be worded as foliows:; 

" At any tirne before judgment 
if the parties conclude an agreement 

, of the dispute and inform the 
by mutual agreement," etc. 

The words " bcfore judgment has been delivered " woul 
then apply to  the whole paragraph. 

Jonkheer VAN EYSINGA thought that this wording ma e 
Article 68 perfectly dear. 1 



Articles 68, 69 

, M. NAGAOKA 'wondered whether the words " renoncent 
d fioursuiiire La firocédure " (discontinue the proceedings) 
were quite suitable in this article. According to the 
definition given in ArticIe 43 of the Statute and quoted 
by the Registrar, the procedrire appeared to terminate 
with the oral proceedings. 

M. NEGULESCO said that, in his opinion, the procedure 
of necessity also included the Court's deliberation and 
the delivery of judgment. There was therefore no objec- 
tion to using the expression " renoncent à poursziivre la 

' Brocédure " (discontinue the proceedings) . 

The REGISTRAR having proposed the substitution of 
the word " instance " for " procédzwe ", M. FRO~IAGEOT 
approved this suggestion, as an " instance " was, by defi- 
nition, the series of steps undertaken with a view to the 
bringing of a dispute before a Court, the examination of the 
case, and the obtaining of judgment. 

The PRESIDENT rcmarked that the use of the word 
" instance " in the French text would not involve any 
change in. the English text. Article 68 would therefore 
read as follows: 

" If at any time before judgment has been delivered, 
the parties conclude an agreement as to  the settlement 
of the dispute and so inforrn the Court in writing, or by 
mutual agreement inform the Court in writing that they 
are not going on with the proceedings, the Court will 
make an order ", etc. 

There being no objections, the President declared Arti- 
cle 68 adopted in second reading with this wording. 

Article 68, -Final Adoption. 

In the English text, in accordance with a previous 
decision of the Court, the nrafting Cornmittee had 
substituted " discontinuance " for " abandonnient of pro- 
ceedings ". They also proposed to use the word " settle- 
ment " as the hest translation of " arrangement amiable ':. 

Therc being no observations, Article 68 was finally adopted 
as thus amended. 

ARTICLE 69 (New Article). 

Note. -For refercnces to Article 61 ter (Article 69 of the 
Rules of 11.rr1.35)~ during the discussion on Article 61 
(Article 68 of the Rules of 11.111.36), see Article 68, 
pp. 289-291. 

22.11.35.* 
Discussed as Article 61 ter.l 

The PRESIDENT said that Article 61 ter, which concerned 
discontinuance by one party only, was a new proposa1 
submitted hy the Co-ordination Comrniçsinn. 

RI. FROMAGEOT asked why the Commission had used 
the expression: " the applicant . . . may notify . . . ". 
That seerned to be self-evident. 

Jonkheer VAN EYSINGA said that the provision had, 
in the firçt place, been proposed by the Third Committee.2 
The latter's obiect had been. in view of a discussion which 
had oncc taken place in the'court on the question whether 
unilateral discontinuance was possible under Article 61, 3 

* D 2 ,  A. 3, p p  318-319. 
For text. see note to a. 289. * - 
D 2 ,  A. 3, p. 8 7 7  

a Extract from the minutes of the ?rd meeting of the 28th Ses- - 
sion, held on May 12th. 1933: 

" g. - The appeals of the Czechoslovuk Government (Distr. z g ~ g  and 
2927). Couut's Ovdev lerminaling the Proceedings. 

" M. FROMAGEOT explained that, after consideration, he had corne 
to  the conclusion that Article 61 of the Rules applied only in the case 
of a special agreement. 

" Baron ROLIN-JAEQUEMYNS thought that there was an essential 
difference between a case in which the Court had received independent 
declarations from each party withdrawing their suits, and a case in 
which a Government had noted the other Government's declaration 
of withdrawal; the result of this was to constitute an agreement 
between the parties, so that Article 6 1  was applicable. 

" M. ~ N Z ~ L O T T ~  admitGd that the unsatisfactory wording of Ar- 
ticle 61 was capable of bearing the interpretation placed upon it by 
M. Fromageot. The intention, however, of Article 61, paragraph 2. 
as adopted by the Court when drawing up the Rules in 1922, was 
probably that it  should be applicable regardless of the way in which 
a case had been brought before the Court, but that, if a case had been 
submitted by application, it did not rest with the applicant alone to 

to supplement the terms of that article. Hitherto, the 
Court had only been agreed as to  the possibility of the joint 
abandonment of proceedings by both parties. The Com- 
mission's intention was now, by means of Article 61 ter, 
definitely to provide 'for unilateral discontinuance. 

hl.  FROMAGEOT was afraid that the proposed text seemed 
to make future provision for a possibility which had not 

* D 2, A. 3. PP. 734-735. 

break off proceedings begun by him. That nile was applied in 
Italian procedure. 

" M. FROMACEOT conhrmed that, in French procedure atso, once 
proceedings had been commenced, the withdrawal of his suit by the 
claimant .was not valid unless agreed to by the defendant. The 
present case was really one of a withdrawal of the suit acquiesced 
in by the respondent. and not of a friendly settlement between the 
parties. There was nothing in the Rules applicable to such a case. 

" Jonkheer VAN EYSINGA observed that, according to Dutch law, 
in civil proceedings, the withdrawal of a suit by the plaintiff sufficed 
to remove it from the Court, provided that the defendant had not 
yet submitted his reply; once the reply had been submitted, the 
consent of the defendant was requisite. He thought that  the COU& 

should decide whether the unilateral withdrawal of a suit sufficed 
to terminate proceedings begun before it. 

" M. S C H ~ ~ C K I N G  remarked that in Gerrnan Iaw a suit could also 
be withdrawn unilaterally. 

" M. NEGULESCO pointed out that some systerns of law drew a 
distinction according to whether issue had been joined or not, as for 
instance when a suit was withdrawn before notice of it had been 
served. In that case unilateral withdrawal sufficed. 

" At the request of the President, the REGISTRAR recalled that, 
when the Rules had been drawn up, a preliminary questionnaire 
submitted to the Court included under No. 111-4 the following 
question : 

" ' Can the parties remove a case from the Court. once they 
have submitted it  ? ' . 

" In this question, ' the parties ' no doubt rneant ' one or other 
of the parties ' as well as ' the parties acting in agreement '. This 
was proved by the fact that, when the question came up for discus- 
sion, BI. Hubcr drew a distinction between the case of, a suit mith- 
drawn by the mutual agreement of the parties and the case where 
the appiicant alone withdrerv his application. The Court eventualty 
decided that the parties should be entitled t o  ' remove a case from 



previously existed. As a matter of fact, however, it had 
existed, and the best proof of that was thnt there had 
been several instances of it. The point seemed really 
to be one of drafting. 

The PRESIDENT agreed that this point should be con- 
sidered by the Drafting Committee, which would propose 
the best way of expressing the idea to be conveyed in 
regard to which the Court was agrced. 

M. FROMAGEOT, observing that the article covered two 
quite distinct cases: discontinuance before any proceeding 
had been taken by the other party and discontinuance 
at a later stage, thought it would be desirable to divide 
the article into two separate paragraphs. 

The PRESIDENT bclieved that (except, of course, as 
regards the circurnstances conternplated in the Iast sen- 
tence - i.e., when the respondent party opposed discontinu- 
'ance) the Court would be in favour of inserting the word 
" order " and the phrase " order the removal of the case 
from the list " in this article, in the same way as in the 
preceding ones. 

This was agreed to. 

Article 61 ter was adopted with the amendments indi- 
cated above. 

9.IV.35. 
Fipst Reading as Article 73. 

The article was adopted tvith the folloiving test:  

" I. If, in the course of proceedings instituted by 
means of an application, the applicant informs the 
Court that it abandons the proceedings and if, at  the 
date on which this communication is received by ' the 
Registry, the respondent has not yet taken any step 
in the proceedings, the Court shall make an order 
officially recording the abandonment of the proceedings 
and prescribing the removal of the case from the list. 
A copy of this order shall be sent by the Kegistrar 
to  the respondent. , 

" 2. If, at  the date of receipf of the notice of aban- 
donment of the proceedings, the respondent has already 
taken some step in the proceedings, the Court, or the 
President if the Court is not sitting, shall fix a time- 
Iimit within which that party must state wliether it 
opposes the abandonment of the proceedings. If no 
objection is made to the abandonment of the proceed- 
ings before the expiration of the time-limit, the other 
party will be held to have acquiesced and the Court 
will make an order officially recording the abandon- 
ment of the proceedings and prescribing the removal 
of the case from the list. Otherwise, the proceedings 
shall continue." 

the Court by mutual agreement after having submitted i t  ' and 
made no distinction between cases brought by application and those 
brought by special agreement. Article 61 ernbodierl this decision. 
Moreover, the two cases in which Article 61 had been applied before 
1933 had been cases submitted by application. In this connection, 
he cited the orders made by the Court in 1929 in the Sino-l3elgian 
and Chorzow cases. 

" Sir Cecil HURST considered that, if the parties were agreed to 
remove a case, the Court's jurisdiction ceased and there was not 
even anything to make an order upon, since its jurisdiction was 
derived exclusively from the agreement between the parties. In his 
view, withdrawal by the applicant did not suffice by itself to put 
an end to the jurisdiction of the Court: for that purpose, it  must 
be accompanied by the consent of the other party. He thought 
that Article 61, which only dealt with the case of an agreement 
between the parties, did not cover the present case." 

27.11.36.* 
Article 69. - Second Reading. 

Paragraph I .  

The PRESIDENT observed that Article 69 concern 
unilateral discontinuance. He questioned whether th 
was any need for the Iast sentence of the first paragra 
of this article; it concerned the sending of a copy of 
order recording the discontinuancc of proceedings to  
respondent party. That went without saying, and 
special provision made for it seemed somewhat to impai 
the general application of the Rules. 

The REGISTRAR said that the object in sending thi 
order to the respondent was to inform him officially tha 
the Court had relinquished the case. 

Jonkheer VAN EYSINGA referred to the new Article 34 
of the Rules which the Court had adopted, and accordin 
to which, " when a case is brought before the Court 
means of an application, the Registrar shall immed 
transmit to the party against whom the claim is br 
a copy of the application certified by him to be correc 

I t  had been contended that this article was superfluou 
in view of the provision in Article 40, paragraph z ,  of th 
Statute. I t  had, however, .been maintained, in view 
the special ,importance of the step mentioned therei 
Apparently it was for the same reason that the last sente 
of paragraph I of Article 69 had been adopted at the fi 
reading.2 - 

There being no furtlier observations on paragraph r, 
PRESIDENT declared it adopted, and passed to paragraph 

Paragrnph z. 1 
M. ANZILOTTI asked what was the meaning of the wor 

" has already talien some step in the proceedings " in t 
second paragraph. Waç it to be understood that t 
respondent must have filed his Counter-Me~noriaI ? 
did the expression cover such steps as, for instance, t 
appointment of an agent ? 

The REGISTRAR recalled that, at  the first 
reference had been made to the distinction to be draw 
under Article 43 of the Statute, between a docztment (piéc 
of the written proceedings and a step in the  procesdin 
(acte de procédure). I t  had, for instance, been agreed 
an application was not a document of the written proc 
ings within the meaning of Article 43, but that its 
sentation nevertheless constituted a step in the proceedin 
Similarly, the appointment of an agent was doubtles 
step in the proceedings in this sense. 

Baron ROLIN-JAEQC'EMYNS laid 
between the expressions " acle de 
acte de procédz$ve ". The latter meant " to  
the proceedings ". I t  was not therefore 
confusion with the word " acte " in 
(" pièce '') of the written proceedings. 

M. FROIIIAGEOT thought the expression " faire acte 
procédure " was quite clear. 

The PRESIDENT having observed that the correspondi 
English expression was ". . . has already taken some st 
in the proceedings ", Baron ROLIN-JAEQUEIIYNS said 
these words made it stiIl clearer what was rneant by 
words " faire acte dz $rockdure ". 

* D 2, A. 3, pp. 655-656. 
Article 33 of the Rules of 11.111.36. 
Meetings of I.VI.34 and q.iv.35, p. 104. 
Meetings of 26.11.35 and 28.11.35. pp. 280,  281-282 and 298. 



Articles 69, 70 

Jonkheer VAN EE~SINGA proposed that the words " or if 
the Court is not sitting " should be replaced by " during 
the judicial vacations ". 

On being put to  the vote by the PRESIDENT, this proposa1 
was rejected by eight votes to  one, with one abstention. 

Count ROSTWOROW~KI suggested that, at  the end of the 
same paragraph, the word " instance " should be substituted 
for <' procédtcre ". 

Baron R O L I N - J A E ~ U E M Y N S  proposed that they should 
say: " l'instance se poursuit " instead of " la procédure con- 
t inue ". 

The PRESIDENT declared these suggestions approved. 
. Paragraph 2 of Article 69 would therefore conclude with 

the words: " Dans le  cas contraire, l'instance se poz~vszezt " 
(Otherwise the proceedings shall continue). 

There being no further observations, the 'PRESIDENT 
decIared Article 69 adopted in second reading as thus 
amended. 

11.111.36.* 
Article 69. - FinaE Adoplion. 

In paragraph 2 of the French text, the Drafting Committee 
proposed to Say: " s'il est fait opfiosition ", in order to 
avoid the expression " dans le cas contraire ", whicli was 
not perhaps very clear. 

In  the English text, a corresponding change was proposed 
(" if objection iç made . . . "). 

As in Article 68, " dis~ontinuance " was also substituted ,. 
for " abandonment of proceedings ". 

Article 69 was finally adopted as thus amended. 

ARTICLE 70 (Article 67, old RuEes) 

Discz~ssed as Paragrcrfih I of Article 66 (7) of the Dvaft. 

The PRESIDENT next opened the discussion on Arti- 
cle 66 (7)) which contained a new proposal by the Co-ordi- 
nation Commission. This article was worded as follows: 

" I. The provisions governing the procedure before 
the full Court shall apply, so far as possible, to the 
procedure before the Special Chambers referred to in 
Articles 26 and 27 of the Statute. 

" 2 .  When the Chamber has met to  examine the 
case submitted to it, the powers conferred on the 
President of the Court under Articles 29 to 33 of 
the Rules shall be exercised by the President of the 
Chamber. The first sitting of the session of a Chamber 
shall, however, be sumrnoned by the President of the 
Court." 

The REGISTRAR pointed out that the last sentence of 
that article had already been inserted in the new Article 29 
of the Rules,2 and shouId therefore be omitted from this 
text. 

The PRESIDENT stated the reasons which had led to the 
insertion of the new article. The Rules a t  present in force 
containcd the heading: " Section B. - Procedure before 
the Court and before the Special Chambers (Articles 26 
and 27 of the Statute) ". That heading was the only 
indication that the articles in that part of the Rules applied 
to procedure before the Special Chambers. The Co-ordi- 
nation Commission had felt that in this case there was an 
omission which ought to  be made good. 

M. FROMAGEOT thought that the Commission had been 
. riglit. What it  proposed was that the procedure before 

the Special Chambers should be conducted in the same 
way as before the full Court, subject, however, to the 
special provisions of Articles 26 and 27 of the Statute. 
That was the reservation implied in the expression " so 
far as possible ". Speaking generally, that expression was 
one to be avoided in the text of a rule; but in this case 
it was necessary to make a reservation of some kind, for 

* D 2, A. 3, P P  357-360. 
Ibid. ,  p. 879. 

a Article 28 of the Rules of 11.rir.36. See p. 7r. meeting of 
18.v.34. 

the ordinary rules would not al1 be applicable in the case 
of Special Chambers. 

The PRESIDENT observed that there was no opposition, 
in principle, to  the insertion of this clause. 

He asked if there were any .observations concerning 
details. 

M. FROMAGEOT pointed out that, when a clause con- .  
cerning a special point was inserted in a set of rules, it 
was well to  indicate, by its opening words, the special 
point with which it was concerned. It might therefore be 
better to begin this clause with the words: " Before the 
Special Chambers. . . ." 

He also suggested that it might be wise to insert the 
new Article 66 (7) in the same subdivision of ' the Rules 
as the articles concerning summary procedure, under the 
heading: " Procedure before the Special Chambers and 
before the Chamber for Summary Procedure." 

M. ANZILOTTI doubted whethcr it  was wise to limit the 
powers conferred upon the President under this article to  
those laid down by Articles 29 to 33 of the Rules. The 
idea which the article soiight to express was surely that, 
when a case was tried by a Special Chamber, the powers 
of the President of the Court were exercised by the President 
of the Chamber. 

Jonkheer VAN EYSINGA agreed with the Registrar that 
the last sentence of Article 66 (7) might be omitted, as i t  
duplicated Article 29. 

In regard, however, to  what M. Anzilotti had said, he 
would have to make a reservation in regard to  the new, 
Article 29, which laid down that the first act of procedure 
before the Chamber muçt necessarily be performed by the 
President of the Court. 

The PRESIDENT said that, if the proposa1 which had 
been drawn up before the session in May rg34 was approved 
In principle, the Drafting Committee wouId have to har- 
monise the text with those which the Court had adopted 
a i  that session. 

He noted that the article was adopted, subject to  that 
reservation. 

He observed that the whole question'of the subdivision 
of the Rules into sections, and of their headings, was, 
generally speaking, reserved.l 

* D 2. A. 3, p. 735. 
l Ibid., p. 142. 



Discttssed as Article 67. 

The PRESIDENT next opened the discussion on Article 67 
of the RuIes, which was the first article of the Rules dealing 
with summary procedure. The existing text of Article 67 
was worded as follows: 

" Except as provided under the present scction, 
the rules for procedure before the full Court shall 
apply to summary procedure." 

The Co-ordination Commission had proposed the fol- 
lowing text : l 

. " Except as provided in Articles 68 to 70 of the 
Rules, the rules governing procedure before the full 
Court shall apply, so far as possible, to  summary 
procedurc." 

The words " so far as possible " having been criticised 
by several of tlie judges, Jonkheer VAN EYSINGA said 
that they wcre indispensable, as the Co-ordination Com- 
mission had found that some of thc articles concerning 
procedure before the full Court could not be applied to 
summary procedure. Furthermore, if that expression were 
to  be struck out of this passage, i t  would also have to be 
deleted in the previous article concerning procedurc before 
the Special Chambers. 

Baron ROLIN- JAEQUEMYNS suggested inserting the words 
" by analogy " in placé of : " so far as possible " ; and 
M. NEGULESCO proposed to employ the formula: " to the 
extent that i l  recognises them as applicable ", which 
appeared in Article 68 of the revised Statute. 

The PRESIDENT thought that the latter formula was 
appropriate when the object was to give the Court guid- 
arice in framing its Rules, but that such an expression 
could not well be employcd in the RuIes themselves. 

M. ANZILOTTI, in regard to the expression: " by ana- 
logy ", said that it could be used appropriately with reference 
to  a clause which related t o  one particular case, and was 
applied to  a different case. There were several clauses of 
the Statute and the Rules of Court which also covered 
proceedings before the Chambers. They couId not therefore 
be properly described as being applied by analogy to that 
procedure. The real question was whether there were some 
provisions which, in certain circumstances, were not 
applicable. 

The PRESIDENT thought it would be best to  regard 
the words " so far as possible " as deleted in the text 
proposed hy the Co-ordination Commission for Article 67, 
leaving open the possibility of reconsidering the question 
if it was found that there were provisions which, owing 
to their nature, were inapplicable to  summary procedure. 
He noted that, except for the omission of these words, 
Article 67 could be worded in the manner proposed by 
the Co-ordination Commission. 

Baron ROLIN- JAEQUEMYNS pointed out that, in view 
of what the Court had now decided, it was necessary to  
consider whether the expression " so far as possible " 
should be retained in Article 66 (7) which tlie Court had 
just adopted. 

In  repIy to a question by 31. FR~~IAGEOT,  the PRESI- 
DENT explained that the Co-ordination Commission had 
replaced the reservation " except as provided under the 
present section " by a reservation in regard to ArticIes 68 
to 70, in order to make it possibIc, if required, to  incor- 
porate the provisions relating to the Special Chambers 

and to the Chamber for Summary Procedure in a singl 
section. 

9.1~.35.* 
Discussed as Article 74. 

hl. FROMAGEOT, who regarded the text proposedl a 
not very satisfactory from the point of view of phraseology, 
proposed the following amended form as an improve- 1 
ment : 

" Procedure before the Special Chambers mentione 
in Articles 26 and 27 of the Statute and before th 
Chamber for Summary Procedure shali, subject t 
the special provisions of the Statute and of the fol 
lowing articles of the present Rules, be governed b 
the provisions concerning procedure before the ful 
Court." i 

First Reading as AriicEe 74. 1 
The PRESIDENT opened the discussion on M. 

text designed to replace Article 74 of the draft, which ha 
been reserved. 

M. ANZILOTTI suggested that the words " dis#osition 
particulières " (speciai provisions) should be replaced by 
" disfiositions d u  Statut les concernant " (provisions of th 
Statute regarding them), an expression used in the articl 
proposcd by the Drafting Committee. 1 

The PRESIDENT proposed tu replace the 
following articles " by the words: " Articles 

M. URRUTKA, instead of the 
M. Anzilotti and the President, proposed the 
" subject to the provisions of t he  Statute and 
regarding them ", which already occurred in the Draftin 
Cornmittee's text. 

hl. ANZILOTTI observed that the word " present " shou1 
be inserted before the word " Rules ". 4 

The PRESIDENT put the foIlowing question: 1 
" Does the Court prefer the expression ' 

of the Statute and of the present Rules regardin 
them'  to the expression ' special provisions of th 
Statute and of Articles 75 to 77 of the RuIes ' ? " 

By nine votes to three, the Court answercd the questio 
in the affirmative. 1 

Baron ROLIN-JAEQUEMYNS wished to make two sligh 
changes of wording; (1) to Say: " des dispositions Ees 
nant  d u  Statut et du $résefit Règlement "; and (2 )  in orde 
to avoid repeating the word " concernant ", to  Say: " le 
+rescri+tiulzs relatives à la procédure ". 

The PRESIDENT took a vote on the foiiowing question 

" Does the Court adopt the following text to replac 
the text for Article 74 proposed by ,  the Draftin 
Cornmittee: 8 

" ' Proceedings before the Special Chambers men- 
tioned in *Articles 26 and 27 of the Statute of the 
Court and before the Chamber for Summary Pro- 
cedure shall, siibject to  the provisions of the Statut€ 

* D 2. A. 3, p p  447 and 450. 
l Text proposed: 
" Before the Special Chambers mentioned in Articles 26 and 27 ol 

the Statute and before the Chamber for Summary Procedure, the 
procedure shall, subject to the provisions of the Statute and Rulea 
concerning them, be regulated according to the provisions relating 
to procedure before the full Court." 



Articles 70, 71 297 

and of these Rules relating to the Chambers, be Second Reading and Final  Adoption. 
governed by the provisions a s  to  proceedings before 
the full Court ' ? " On 27.11.36, Article 70 was adopted in second reading l 

and, on 11.111.36, it was finally adopted, the word " pfo- 
By ten votes to one, with one abstention, the Court cedure .. being substituted for .. in the ~~~~~h 

answered the question in the affirmative. (Adopted in teXi, 
first reading.) 

'ARTICLE 71 (Articles 35, Pavagra+h 3, Sub-paragraeh I ,  and 68, old Rules, with a New L~ast Paragraph). 

CONVOCATION OF THB CHAMBERS OF THE COURT 

24.V.34. 
See under Article 32, pp. 93-94, for' discussion of old 

Article 35, paragraph 3 (subsequentIy paragraph I of 
Article 71). 

Zg.V.34.  
See under Article 32, p. 94, for a reference to old 

Article 35, parag-raph 3, and its inclusion in a new and 
separate article (eventually Article 71). 

See under Article 32, pp. 95-96, for discussion of Arti- 
cle 35, paragraph 4, of the Co-ordination Commission's 
draft (paragraph 3 of the old Article 35). 

1.~1.34, . 

See under Article 32, p. 100, for adoption of paragraph 4 
of draft Article 35 (paragraph 3 of old Article. 35). 

27-11.35. 
See under Article 70, p. 295, for discussion of paragraph 2 

of Article 66 (7) of the draft (which subsequently became 
paragraph 4 of Article 71). 

Discz~ssed as Article 68 (of Ihe old Rzdes). 

The .PRESIDENT asked the Court to  examine Article 68, 
and read the text a t  present iri forcc, as follows: 

* 
" Upon receipt by the Registrar of the document 

instituting proceedings in a case which, by virtue of 
an agreement between the parties, is to bc dealt 
with by summary procedure, the President of the 
Court shall, as soon as possible, notify the members 
of the Chamber referred to in Article zg of the Sta- 
tute. The Chamber or, if it is not in session, its Pre- 
sident, shall fix the time within which the first docu- 
ment of the written procedure, provided for in the 

. following article, shall be filed. 
" The President shall convene the Chamber at the 

carliest datc that may be required by the circum- 
stances of the case." 

The President added that the Co-ordination Commission 
had proposed an amended text, which was worded as  
follows : 1 

" I. Upon receipt by the Registrar of the documcnt 
instituting proceedings in a case which by virtue of 
an agreement between the parties is to  he dealt with. 
by summnry procedure, the President of the Court 
shall notify the members of the Chamber for Summary 

D 2, A. 3, pp. 360-361, 
Ibid. ,  p. 879. 

Procedure. He shall summon the agents to a meeting 
as soon as they have been appointed, as Jaid down in 
ArticIe 33 of the RuIes. 

" 2. The President of the Court shall convene the 
Chamber a t  the earliest date that may be required 
by the circumstances of the case. 

" 3. When the Chamber has met to  examine the 
case submitted to it, the powers conferred upon the 
President of the Court under Articles 29 and 33 of 
the Rules shalI be exercised by the Président of the' 
Chamber." 

M. URRUTIA felt some doubt in regard to the Iast part 
of paragraph I 'of the text proposed by the Co-ordina- 
tion Commission: " He shall summon the agents to  a 
meeting as soon as they have been appointed, as laid 
down in Article 33 ,  of the Rules.". Did not that clause, 
he asked, duplicate the termç of Article 67, which laid 
down that the rules concerning procedure before the full 
Court were applicabIe' in principle in the summary pro- 
cedure ? 

M. ANZILOTTI asked, in that connection, whether the 
surnmoning of the agents was the duty of the President 
of the Court, or whether it  should not be done by the 
President of the Chamber. 

The PRESIDENT observed that, according to the system 
contemplated by the Co-ordination Co~nmission, i t  was 
the President of the Court who içsued the first summons 
to the Charnber. Under that system, the agents were 
aIso summoned by the President of the Court, for i t  was 
only in the light of the information that he thus obtained 
that he could summon the Chamber. It was still to be 
seen whether that system would be rnaintained, after the 
amendments adopted by the Court. 

M. ANZILOTTI pointed out that the conversation with 
the agents would concern not only the first summoning 
of the Chamber, but the whole question' of the procedure 
in the case. WouId it  be possible to  separate those two 
rnatters ? If not, was there not some risk that the powers 
of the President of the Court might overlap those of the 
President of the Chamber ? In regard to this aspect of 
the question, he thought that the second paragraph of the 
Co-ordjnation Commission's text required some clarification. 

M. ALTAMIRA considered that, in view of the provi- 
sions of the new Article 29 adopted in May 1934, para- 
graph 3 of the proposed ArticIe 68 should be omitted. 

The REGISTRAR added that, speaking geilerally, the 
wording of Article 68 rcquired to  be harrnonised with 
the text then adopted for Articles 29 to  33 of the R ~ l e s . ~  

In the text submitted for second reading, the words " Articles 
26 and 27 of the Statute of the Court and before the Chamber for 
Summary Procedure " were replaced by " Articles 26. 27 and 29 of 
the Statute of the Court ". 

D 2, A .  3, p. 919; or see in this volume, under Articles 28 to 31, 
35 and 37, the texts adopted in 1934. 



For instance, in the last sentence of paragraph I of Arti- 
cle 68, it was laid down that the President must sumrnon 
the agents as soon as they had been appointed, whereas, 
according to the new Article 33, he might summon them if 
he wished. 

Baron ROLIN-JAEQUEMYNS proposed t o  omit the last 
seritence of paragraph I of Article 68, which he thought 
superfluous having regard to the ,terms of paragraph 3, 
which brought out the essential point-namely, that the 
President of the Court acted only so.long as the Cham- 
ber was not yet functioning. ' If, at that time, he thought 
it advisable to  summon the agents, he was free to do so. 

M. AKZILOTTI was in favour of Baron Rolin-Jaequemyns' 
suggèstion to omit the last sentence of paragraph I ;  that 
would, of course, not prevent the Presidcnt of the Court 
from getting into touch with the agents; but his duty was 
to sumnlon the Chamber as soon aç possible, and to hand the 
entire procedure over to it. 

M. FRO~IACEQT thought that the work of harmonising 
the text of Article 68 as proposed by the Co-ordination 
Commission with the wording of Articles 29 to 33 as already 
adopted should be entrusted to  the Drafting Cornmittee. 

The PRESIDENT put the following question to the vote: 

" Does the Court decide to omit the last sentence 
of paragraph I of Article 68, as proposed by the 
Co-ordina tion Commission ? " 

By ten votes against one, thc Court answered this question 
in the affirmative. 

The PRESIDENT said he had answered in the negative 
because it was incumbent upon the President of the Court 
to  take steps for the efficient working of the Court, in case 
the latter had to sit a t  the same time as the Chamber 
for Summary Procedure. 

As there was no objection, in principle, to the adoption 
of Article 68, as thus amended, the President declared 
it adopted. I t  was agreed that the Drafting Committee 
was to harmonise its wording with that of the corresponding 
articles adopted in May 1934. 

28.11.35.* 
Disczissed as Article 68. 

Arlicles 68 and 69. 
The PRESIDENT observed that, as a result of the deci- 

sion to  retain Article 69 of the existing Rules concerning 
summary procedure, it would be necessary to reconsider 
Article 68; for. that article, as adopted by the Court l, 
did not include the foIlowing clause, which would, however, 
appcar to be indispensable : 

" The Chamber or, if it is not in session, its Pre- 
sident, shall fix the time within which the first docu- 
ment of the written procedure, provided for in the 
following article, shall be filed." 

There was no corresponding provision in Article 69 
as adopted by the Court. 

M. ANZILOTTI had understood that, in summary procedure, 
the Case should be filed together with the documerit 
instituting proceedings, for Article 69 said: " Summary 
proceedings are opened by the presentation of Cases." 
Thus, it wouId not be necessary to fix a time-limit for 
the Case, but only for the Counter-Case, if any. 

Jonkheer VAN EYSINGA thought that an action was 

* D 2, A. 3, P P  370-371. 
l See above. 

Article 71 

brought by means of the document instituting proceed- 
ings, and that it was the proceedings, in the technical 
sense of Article 43 of the Statute, which were begun by 
the filing of the'case, as in ordinary procedure. 

M. ANZILOTTI, in that case, would like the beginning 
of Article 69 to be made clearer; but he did not press 
the point. 

The PRESIDENT asked the Court whether they wished 
to add to Article 68 of the Rules as adoptcd on Febrii- 
ary 27th, 1935, the last sentence of the first paragraph 
of thc existing Article 65:  

" The Chamber or, if it is not in session, its Pre- 
sident, çhall fix the time within which the first docu- 
ment of the written procedure, provided for in the 
following article, shall be filed." 

By eight votes to two, the Court decided to add this 
sentence. 

M. ALTAMIRA said that he had .voted against the motion 
because he preferred the system according to which the 
Case must be filed together with the document instituting 
proceedings, so aç to shorten the proceedings as much 
as possible. 

9.1~.35.* 

Discussed ns Article 75 and in connection with Arlicle 29, 
Pnragr~@h 2 (Arlicle 28 of the Rzdes in force). 

In paragraph r ,  M. FROMAGEOT proposed that the word 
" réglée " (dealt with), in line 3, should be replaced by 
" jugée " (tried). 

I t  was decided- accordingly. 
In the fifth line, M. Fromageot proposed to Say: " en 

fait ka notificrstion ", instead of: " le notifie ". 
Count R o s ~ w o ~ o w s r i ~  thought that the word " com- 

munication " should be used here. According to the ter- 
minology adopted, " notifications " were addressed to the 
Court, whereas " cornrnuiiications " were made by it .  

The PRESIDENT replied that it was not a question of 
transmitting to  members of the Court the text of the 
instrument instituting proceedings, but of informing them 
that the parties had agreed that the case should be dealt 
with by a particuiar Chaniber. 

The REGISTRAR recalled that the Drafting Commit tee 
had in this connection deliberately selected the vague 
expression " le notifie ". These words had been retained 
by the Drafting Cornmittee, notwithstanding the proposal 
made that the word " notifie" should be replaced by 
" communiqzie ". 

M. FROMAGEOT suggested that the words " le  notifie " 
should be repIaced by " en donne communication ", which 
would cover both notification of the fact and transmission 
of the instrument; he saw no objection in the fact that it 
was already laid down in Article 35 of the draft Rules that 
the transmission of the instrument should be undertaken 
by the Registrar. 

I t  was decided accordingly. I 
The PRESIDENT decIared Article 75 adopted in first 

reading with the alterations approved above. The text 
was ai follows: I 

" r .  Upon receipt by the Registry of the document 
instituting proceedings in a case which by virtue of an 
agreement between the parties is to  be tried either by 



Article 71 

one of the Spccial Chambers referred to in Articles 26 
and 27 of the Statute of the Court or by the Chamber 
for Summary Procedure, the President of the Court 
shall communicate the document to the members of the 
Chamber concerned. 

" 2. The President of the Court shall convene the 
Chambers a t  the earliest date compatibIe with the 
rcquirements of the procedure. 

" 3. As soon as the Chamber has met to  go into the 
case submitted to  it ,  the powers of the President of the 
Court in respect of the case shalI be exercised by the 
President of the Chamber. " 

Article 29, Parngraph2. 

The PRESIDENT remarked that the Court had reserved l 
the question whether paragraph 2 of Article 29 dupli- 
cated Article 75, the second paragraph of which dealt with 
the same matter as .the second sentence of paragraph 2 

of Article 29, and the third paragraph of which overlapped 
the first sentence of the same paragraph of that article. 

Baron ROLIN-.TAEQUEMYNS considered that these two 
provisions harmoiised and supplemented each other quite 
satisfactorily. 

M. GUERRERO, Vice-President, having asked in connec- 
tion with paragraph 3 of Article 75 whether, in the event 
of abandonment of proceedings in a case submitted to a 
Chamber, the order terminating proceedings would be made 
by the President of the Chamber or the President of the 
Court, the PRESI~ENT said that, according to the Court's 
practice as formulated for instance in Article 72 of the draft, 
i t  would be for the Chamber itself to  make the order. If 
the Chamber were not. sitting and if the case cuuld not wait 
until the next session of the-Court, a special meeting of the 
Chamber would have to be convened. 

The PRESIDENT noted that, in the general opinion of 
members of the Court, no modification of Article 29 seemed 
to be made necessary by the adoption of Article 75 .  

See under Article 32, p. 102, for discussion of paragraph I 
of Article 71 as paragraph 4 of draft Article 33 and as 
Article 70 bis of a proposa1 by hl. van Eysinga. 

19.11.36.* 
Discussed as Article 33, Paragraph 4. 

The PRESIDENT said that, as had been decided, he and 
some other members of the Court had prepared texts to  
give effect to the decisions adopted in regard to paragraph 4 
of Article 33. 

The proposals made were as follows: 
r.  Delete paragraph 4 of Article 33; 
2. Draft Article 7 as follows; 
3. Draft ArticIe 71 as follows: 
" I. A request that a case should be referred to 

- one of the Chambers mentioned in Articles 26, 27 
and 29 of the Statute of the Court shall be made in 
the document instituting proceedings or shalI accom- 
pany that document. Effect will be given to the request 
if it is found that the parties are in agreement on the 
point. 

* D 2, A. 3. pp. 581-582. 
1 See p. 71 (meeting of 3.1v.35). 

See p. 103, under Article jz. 
' 

See p. 34, under Article 7. 

" 2. Upon receipt by the Registry of the document 
instituting proceedings in a case brought before one of 
the Chambers rnentioned in Articles 26, 27 and 29 of 
the Statute, the President of the Court shall com- 
municate the document to the members of the Chamber 
concerned and shalI, if necessary, take al1 requisite and 
appropriate steps with a view Co the  application of 
Article 31, paragraph 4, of the Statute. 

" 3. The President of the Court shall convene the 
Chamber at the earliest date compatible with the 
requirernents of the procedure.' 

" 4. As soon as the Chamber has met in order to 
go into the case submitted to it, the powers of the 
President of the Court in respect of the case shall be 
exercised by the President of the Chamber." 

The PRESIDENT explained that it was proposed to delete 
paragraph 4 of Article 33 and to add a paragraph 3 to 
Article 7;  an alteration would aiso be made in Article 71 
of the RuIes. I t  would, howcver, he best not to discuss 

-Article 71 until it was reached in the course of the exami- 
nation of the Rules. . . . 

27.11.36.9 
Article 71. - Second Reading. 

The PRESIDENT recalled that the texts now before the 
Court were those presentéd on 19.11.36.~ 

As ~onkheer  van Eysinga had circulated a text for 
paragraph I of Article 71 which varied only slightly in 
wording from that 'of the Drafting Committee, the President 
su bmitted Jonkheer van Eysinga's text for discussion : 

Article 71, Paragraph I .  - " A request that a case 
should be referred to one of the Chambers rnentioned 
in Articles 26, 27 and 29 of the Statute of the Court 
shall be made in the document instituting proceedings 
or shall accompany that document. Effect will be 
given to the request if the parties are in agreement." 

The President assumed that the Court were agreed on 
the principle that the method of submission of a request 
that a case should be referréd to a Chamber should be 
dealt with at the beginning of Article 71 of the Rules and 
not in Article 33. 

I t  was decided accordingly. 

Count ROSTWOROWSKI wished to know what the impli- 
cation of the last sentence of- this text was: if the parties 
were not agreed, with whom would the decision rest ? 

Jonkheer VAN EYSINGA said that, under Article 26, 27 
and 29 of the Statute, the two parties must be in agree- 
ment to enable a case to be referred to a Chamber. 

The PRESIDENT confirmed this interpretation. If the 
parties were not agreed, the case would not be referred to a 
Chamber, but wouId automaticaIIy go before the full Court. 

Had Jonkheer van Eysinga, he asked, intentionally 
omitted the words " if it is found " (" constaté ") ? 

Jonkheer VAN EYSINGA said that he had merely intended 
thereby to bring paragraph I of Article 71 into line with 
paragraph 3 of Article 7 as proposed by the Cornmittee. 

The PRESIDENT supposed that it was also to make the 
wording of this paragraph correspond to that of para- 
graph 3 of Article 7 of the RuIes that Jonkheer van Eysinga 
had begun his text with the words " Tozite demande ". 
But, in order to avoid beginning the corresponding English 

* D 2, A. 3 ,  p p  656-659. 
l .See above. 
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text with the word " Any ", might not both paragraph I 

of Article 71 and paragraph 3 of Article 7 begin with the 
words " La demande " ? 

Jonkheer VAN EYSIXGA agreed. 

M. NËGULESCO wanted an-explanation in regard to the 
words " Effect .will be given to the request ". Who was 
to give effect to it, The full Court or the Chamber ? 

~ h e  PRESIDENT said that there was no need to surnrnon 
the members of the full Court in order to give effect to 
this request; the parties being in agreement, it was merely 
a question of a formality to  be discharged by the Registry. 
, There being no further observations, the President 

declared the text proposed by Jonkheer van Eysinga adopted 
for paragraph r of Article 71 (subject to the substitution 
of the word " L a  " for the word " Toute "). 

Paragraph 2 (see preceding page). 

M. FROMACEOT suggested the deletion of the word 
" appropriate " {utiles). 

This was agreed to. 

M. ANZ~LOTTI wondered whether, from the point of view 
of drafting, i t  would not be more logical first to mention 
the steps which the President might have to  take with a 
view to the application of Article 31 of the Statute-i.e., 
the constitiition of the Chamber; before communicating 
the document instituting proceedings to the members of the 
Chamber concerned, thc President must know what the 
composition of the Chamber would bc. . 

The RECISTRAR recalled that, under the revised Statute, 
a party might be entitled to appoint a judge ad hoc to sit 
in a Special Chamber or in the Chamber for Summary 
Procedure; this appointment rnight take a certain time. 
The intention, however, of this article of the Rules was that 
the President should notify the existing members of the 
Chamber as soon as possible. 

hl. GUERRERO, vice-President, thought that the members 
forming the Chamber concerned shoiild at once be notified 
of the submission of the case and that any new mernber 
of the Chamber shoiild be notified subsequently. I t  would 
seern hardly courteous not to communicate the document 
instituting proceedings to a judge who was a member of 
the Chamher concerned simply becausc he might latcr be 
replaced by another judgc. 

The REGISTRAR observed that therc were two possibilities. 
If one of the menibers of the Court was a person of the 
nationality of one of the parties tu a case, but was not a 

member of the Chamber, it would be logical to proceed as 
suggested by M. Anzilotti. On the other hand, if the 
Court included no member of the nationality of a party 
concerned, the President would request one of the members 
of the Chamber to  give place to a judge ad hoc, but oniy 
if the party concerned wished to appoint one; in a case 
of this kind, it would be very difficult to inform a member 
of the Chamber that he might have to give'up his seat if 
a party wished subsequently to appoint a judge ari hoc. 

In order to  meet M. Anzilotti's point, the PRESIDENT 
suhmitted the following text for paragraph 2 of Article 71: 

" 2 .  Upon receipt by the Registry of the document 
instituting proceedings in a case brought before one 
of the Chambers inentioned in Articles 26, 27 and 29 
of the Statute, the President of the Court shall com- 
municate the document to  the nlernbers of the Chamber 
concerned. He shall also, if necessary, take the 
requisite steps with a view to the application of 
Article 31, paragraph 4, of the Statute." 

Count ROSTWOROWSKI proposed a slight change in the 
French text of the last sentence. 

There being no further observations, the PRESIDENT 
declared the test which fie had just read adopted for para- 
graph z of Article 71, subject to the amendment proposed 
by M. Rostworowski as a result of which the English text 
ran: " He shall also take such steps as may be necessary 
to assure the application ", etc. 

Paragraphs 3 and 4. 

" 3. The President of the Court shall convene the 
C.hamber at the earliest date compatible with the 
requirements of the procedure. 

" 4. As soon as the Chamber has met to  go into 
, the case submitted to i t ,  the powers of the President 

of the Court in respect of the case shall be exercised 
by the President of the Chamber." 

Paragraphs 3 and 4 of Article 71 were adopted without 
observation and the article was adopted in second reading. 

11.111.36.' 
Article 71. - Final Adoption. 

The PRESIDENT said that no change was proposed in the 
French text. 

In the English t ex t ,  the word " must " was twice sub- 
stituted for " shall ". 

There being no observations, Article 71 was finally adopted 
as thus amended. 

ARTICLE 72 (Article 69, old Rules, with New Paragraph I). 

27.11.35.* 
Discussed as Article 69. 

The PRESIDENT observed that the existing text of Arti- 
cle 69 was as follows: 

" Summary procecdings are oiicned by the pre- 
sentation of Cases according to the provisions of 
Article 39, paragraph I ,  of the present Rules. If a 
Case is presented by one party only, the othcr party 
or parties shall prescnt a Counter-Case. In the event 
of the simultaneous presentation of Cases by the 

- 
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parties, the Chamber rnay invite the presentation, 
under the same conditions, of Counter-Cases. 

" The Cases and Counter-Cases, which shall be com- 
municated by the Registrar to the rnembers of the 
Chamber and to opposing parties, shall mention ail 
evidence which the parties may desire to produce. 

" Should the Chamber consider that the documents 
do not furnish adequate information, it may, in the 
absence of an agreement to  the contrary between the 
parties, institute oral proceedings. I t  shall fix a date 
for the commencement of the oral proceedings. 
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" At the hearing, the Chamber shall cal1 upon the 
parties to supply oral explanations. I t  rnay sanc- 
tion the production of any evidence mentioned in 
the documents. 

" If it is desired that witnesses or exrterts whose 
names are mentioned in the documents should be 
heard. such witnesses or e x ~ e r t s  must be available 
to  appear before the ~harnbe; when required." 

The President pointed out that, according to the above 
text, there would always be written proceedings; but 
there wouId be no oral proceedings unless the Chamber 
felt that the information furnished by the documents 
was inadequate; and, even so, if there was an agreement 
to  the contrary between the parties, any oral proceedings 
were precluded. Modern systems, howevcr, attached more 
weight; as a rule, to oral than to written proceedings. It 
was mainly for that reason that the Co-ordination Com- 
mission had aproposed the following text 1 : 

" I. The documents of the written proceedings are 
comrnunicated by the Registrar to  the judges compos- 
ing the Chamber and .to opposing parties. 

" 2. In the absence of an agreement between the 
parties to dispense with oral proceedings, the docu- 
ments of the written proceedingi shall indicate al1 
the evidence which the parties may wish to pro- 
duce. The witnesses or experts who are to be heard 
must be at the disposal of the Chamber in good time." 

The Co-ordination Commission's report contained the 
following passage on this subject : 

" The new text differs from that at  present in force 
in that it makes oraI proceedings obligatory before 
the Chamber for Summary Procedure (except, of course, 
in the case 'of an agreement to  the contrary having 
been concIuded between the parties); whereas the 
existing Rule only contemplated oral proceedings before 
the Charnber as a possibIe and exceptional contingency. 
The Commission is aware that in 1922 the Court had 
desired to institute summary proceedings which, in 
principle, would be exclusiveIy in writing, by way of 
experirnent; but it considcrs that the only time this 
experiment was tried it  did not give very desirable 
results. The Commission therefore proposes to  adopt 

- the rnethod which is generally recognised in summary 
proceedings." 

In repIy to a question by M. FROMAGEOT, the REGIS- 
TRAR said that the ex~eriment referred to in the report 
was made in the case of the interpretation of the Treaty of 
Neuilly, which was decided in rgzq-1gz5.~ 

Baron ROLIN-JAEQUEMYNS pointed out that, according 
to the Co-ordination Commission's text, it was the par- 
ties which were given the right of jnsjsting on oral pro- 
ceedings, whereas, in the existing text, it was the Court 
itself which instituted oral proceedings, if it desired more 
adequate information. But nothing should be done to 
increase the length of summary proceedings-on the con- 
trary. 

M. GUERRERO, Vice-President, was in favour of the 
Co-ordination Commission's proposal, which was tliat oral 
proceedings should be the rule, and that their omission; 
with the consent of the parties, should be the exception. 
.However, the text needed clarifying in one point: it seemed 
to Say that it waç only when there were oral proceedings that 

the parties were required to  mention in the documents of 
the written proceedings the evidence which they might 
desire to produce. But, surely, even if there were no oral 
proceedings, the documents in question should still mention 
the evidence to be produced. 

M. SCH~CKING said that he wouId confine his remarks, 
in the first place, to the question whether oral proceedings 
should be contemplated as a general rule. In regard to  
that point, Baron Rolin-Jaequemyns had expressed a fear, 
if oraI proceedings were insisted upon, that the sumrnary 
character of the proceedings might be affected; that argu- 
ment was certainly of weight, but the delay caused by the 
innovation would not be very great. Besides, i t  was the 
Court's duty to ascertain the truth about the case; and for 
that purpose it was important that the Çhamber should 
have an opportunity of hearing oral arguments and putting 
questions to  the parties. Therefore, speaking generally, 
the introduction of oral proceedings into the summary 
procedure should be regarded as important progress. 

Baron ROLIN-JAEQUEMYNS observed that, under Arti- 
cle 69 of the present Rules, the Chamber already pos- 
sessed power to institute oraI proceedings, in the absence 
of an agreement to the contrary between the parties: 
in the latter case, it had no right to  oppose their wishes. 
This rulc was useful; but one should avoid making sum- 
mary proceedings liable to al1 the delays of normal pro- 
ceedings by laying down that the right of instituting or 
refusing oral proceedings was no longer vested in the 
Chamher. 

M. ALTAMIRA said he preferred thc existing text of the 
Rules to that proposed by the Co-ordination Commission. 

M. GUERRERO, Vice-President, said that the rapidity 
of an expeditiouc form of procedure was not attained 
by the suppression of necessary ,stages. When the Court 
adjudicated as a Chamber for Summary Procedure it 
must, like any other tribunal, be able to command al1 
the means for obtaining the information wtich would 
enable it to deliver a sound judgment. The summary 
character of the proceedings was primarily to be attained 
by the curtailmcnt of the time-limits. 

M. FROMAGEOT pointed out to R i .  Guerrero that the 
Court was under no obligation in ordinary cases to alIow 
tirne-limits of any particular length. The length of the 
tirne-limits was fixed according to the nature of the dispute, 
and must aIways-whether in summary proceedings or 
others-be adapted to  the circurnstances of the case. On 
the other hand, a summary character might well be @en 
to a procedure by simplifying it, for instance by letting 
the Court decide the case on the basis of the written Memo- 
rials, or solely on the basis of oral proceedings. The former 
method would appear to be the most suitable for the 
Permanent Court of International Justice. Indeed, pro- 
ceedings that were exclusively oral might offer more objec- 
tions than advantages. 

According to the Co-ordination Commission's text, the 
SO-called summary procedure would be exactIy the sarne 
as ordinary procedure. The provisions of the existing 
Rules were therefore preferable, for they made a really 
summary procedure possible by cutting out the oral pro- 
ceedings. If this simplification disappeared, the system 
was not different from that of ordinary procedure. 

M. ALTAMIRA was alço of opinion that it would not 
be possible to have both written and oral proceedings. 

l D 2 ,  A. 3, p. 879. 
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M. SCH~CKING thought that the summary character 
of the procedure in question consisted above al1 in the 
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smaller number of judges composing the Chamber. He 
was aware that some members of the Court would prefer, 
in Article 69, to retain the existing text of the Rules. 
If their opinion prevailed, he wouId at any rate press 
for the omission of the words: " in the absence of an agree- 
ment to  the contrary between the parties ", in the third 
paragraph. For the Court must be allowed to institute 
oral proceedings, if i t  thought it necessary, in order to  
obtain full information about the case. 

M. ALTAMIRA said that, in principle, he would be pre- 
pared to agree with M. Schücking, were it not for the 
fact that the ernployment of the summary procedure 
resulted from the wishes of the parties. The Court could 
not act in opposition to  their wishes if they deçired to  
dispense with oral proceedings. 

M. FROMAGEOT thought that the reason which had 
hitherto deterred States frorn submitting more cases to  
the Chamber for Summary Procedurc was the tact that 
it was composed of a limitéd number of judges. 

The REGISTRAR thought that another reason was that, 
under the existing Statute, there were no national judges 
in the Chamber. 

In  reply to a question by Baron ROLIN-JAEQUEMYNS, 
M. ANZILOTTI explained that, under the system laid down 
in Article zq of that Statute, it was impossible to  admit 
national judges to the Bench of the Chamber for Summary 
Procedure. 

M. ALTAMIRA asked whether, pending the possible entry 
into force of the revised Statute, the Court could not be 
content to retain the article as i t  stood. 

M. URRUTIA referred to the manner in which the Chamber 
for Summary Procedure would be composed under the 
revised Statute, and the machinery which that Statute 
provided (Article 31, paragraph 4) for the admission of 
judges ad hc to the Chamber: the President would ask 
one or, if necessary, two of the members to  vacate their 
seats in favour of the judges ad hoc. 

The PRESIDENT asked the Court whether it  decided 
to reject Article 69, as proposed by the Co-ordination 
Commission. 

M: ANZILOTTI said he would abstain from voting, because 
the idea of summary procedurc, as contemplated by the 
Statute, seemed to him far from clear. Of course, a Chamber 
consisting of three or five judges would deliberate more 
rapidly than a Court of eIeven or fifteen judges; but that 
did not render the procedure any more or less surnmary. 
He had never been able to  understand the advantage-or 
even the possibility-of making a distinction between two 
kinds of procedure under a system like that of the Court's 
Statute, in which the procedure was determined either by 
the wishes of the parties, or by the Coiirt, in each case and 
having regard to the nature of tliat case. There was nothing 
to prevent the adoption, in any given case submitted to the 
Court, of the most sumrnary procedure of aI1-namely, a 
simple oral. discussion; a question concerning the inter- 
pretation of a convention would lend itself very well to such 
treatment. On the othcr hand, there was nothing to pre- 
vent the parties from submitting to the Chamber for 
Sumrnary Procedure a case which invoIved recourse to forms 
of evidence incompatible with a simple and expeditious 
procedure. 

The Court rejected the text of Article 69 as proposed 
by the Co-ordination Commission by six votes against 
three; two judges abstained from voting. 

The PRESIDENT observed that the Court would there- 
fore have to examine the existing text of Article 69 of 
the Rules. 

hl. S C H ~ C K I N G  asked that the words: " in the absence 
of an agreement to the contrary between the parties ", 
in paragraph 3 ,  should be omitted, for the reasons that 
he had already given. 

The PRESTDENT, before consulting the Court on this 
point, asked whether any arnendments were proposed to 
paragraphs I and 2 of Article 69. 

He read the first paragraph. 

hl. ANZILOTTI criticised the phrase: " Summary pro- 
ceedings are opened by the .presentation of Cases. . . ." 
As a fact, he said, they were opened by the notification 
of the special agreement. 

The PRESIDENT observed that a case could also be brought 
before the Charnber by an application, if its jurisdiction 
had been accepted in an agreement between the parties. 

The REGISTRAR pointed out that the phrase which 
M. Anzilotti had criticised probabIy referred to procedure 
in the sense in .which that term was used in Article 43 
of the Statute; it was that procedure which was regarded 
as opened by the submission of the first written Memorial. 

M. ANZILOTTI said that, in any case, the text of the 
article was so worded as to give the impression that what 
was intended was that the proceedings could be opened 
by the subrnission of a Memorial, which would thus take 
the place of the document instituting proceedings. But 
he was convinced that that had not been the intention. 

As no other observation was made, the PRESIT)ËNT 
considered that paragraph as having been adopted by the 
Court. 

He read the second paragraph. 
As no observations were made, the PRESIDENT declared 

that the second paragraph was adopted. 
, 

He then passed on to the third paragraph. 
In this connection, he recalled that. M. Schücking had 

moved to omit the words: " in the absence of an agree- 
ment to the contrary between the parties ". 

M. FROMAGEOT pointed out that oral proceedings might 
mereIy consist of oral expIanations given by the parties at 
the request of the Court. . In such a case, M. Schucking's 
proposal would appear sound. But the same considera- 
tion would not apply in regard to oral proceedings in which 
the advocates of the parties would be free to deveiop their 
arguments as they thought fit. 

M. GUERRERO, Vice-President, thought that M. Schücking 
was perfectly right in asking for the omission of these 
words. The parties were entitled to mention in the written 
MernoriaIs the evidence which they might desire to  produce, 
and it was possibIe that they might wish to cal1 experts. 
But the evidence of experts would render oral proceedings 
indispensable, even if the parties concerned had not agreed 

Baron ROLIN-JAEQUEMYNS urged that the paragraph 
should he retained in its present wording which, he gathered, 
appeared satisfactory to M. Fromageot. The phrase which 
RI. Schücking wished to omit had its use and did not seem 
to involve any danger. For, i f  the Chamber asked for 
expIanations concerning the arguments in the written 
Memorials, the parties could hardly oppose such a course; 
and their opposition would have weight only if they were 
agreed in offering it. It was scarcely conceivable that a 
party, desirous of producing a witness, should agree with 
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the other party to prevent the.holding of any oral pro- 
ceedings. 

hl. ALTAMIRA feared that there was some contradiction 
between the second and fourth paragraphs of the article, 
on the one hand, and the third paragraph on the other hand. 
For, indeed, it was inconceivable that the parties, after 
mentioning al1 the evidence that they meant to produce- 
evidence which could be taken only in oral proceedings- 
could then oppose the holding of oral proceedings. 

M. ANZILOTTI thought that the passage in question 
çought to  provide for the case in which the parties had 
agreed together to dispense with oral proceedings and the 
hearing of witnesses or experts, and had decided that the 
proceedings should be cxclusively of a written character. 

Baron ROLIN-JAEQUEMYNS thought that what it had 
been deçired to exclude was the possibility of pleadingç 
which might involve a loss of time and considerable expense; 
but that would not preclude the hearing of oral evidence. 

M. NEGULESCO wished to preserve the Chamber's power 
to ask for explanations, if it did not find adequate infor- 
mation in the documents. Moreover, if witnesses 'were 
produced, the parties must be allowed to comment on 
their evidence. 

M. GUERRERO, Vice-President, continued to support 
M. Schücking's proposa1 to omit the words: " in the absence 
of an agreement to the contrary between the parties ". 
If these words were retained, the Chamber rnight fiiid itself 
unable to resort to  the procedure laid down in Article 50 
of the Statute, although it mightewish to  make use of it 
for the better administration of justice. The Court must 
always be able to  order an expert enquiry, if it thought 
it necessary. 

The REGISTMR pointed out that,  when Article 6g of the 
Rules was being drawn up in 1922,~ two totally different 
conceptions were prevalent: some of the judges desired 
that  summary procedure should consist solely of oral pro- 
ceedings, while others wished to have only written proceed- 
ings. Finally, a compromise was adopted, according to 
which written proceedings becarne obligatory and oral 
proceedings were made optional. Once that was realised, 
the system of the article was not difficuIt to understand. 
The parties were given an opportunity of mentioning 
evidence of an oral kind, in case there were going to be 
oral proceedings. By giving them also the right to  exclude 
oral proceedings, by mutual consent, their right to waive 
the production of the oral evidence already indicated had 
been recognised. The fourth paragraph seemed to deal 
only with the case in which the parties had mentioned 
evidence of an oral chasacter, and had not renounctid their 
right to  produce that evidence by agreeing mutually to 

. dispense with oral proceedings. 
In  ~ g z z  it was no doubt recognised that the. result of 

allowing the parties to dispense with oraI proceedings 
might perhaps be to make it impossible to have recourse 
to an expert enquiry. But it was considered that the 
Statute itself gave the Court complete liberty to  make 
such an exception to  the general provisions of the Statute; 
for Article 30 lays down that:  " In particular, it [the Court] 
shall lay down rules for summary procedure." 

The PRESIDENT asked the Court if i t  decided' to  omit 
the words: " in the absence of an agreement to the contrary 
between the parties ", which appeared in yaragraph.3 of 
Article 69. 
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By seven votes against four, the Court decidcd to omit 
those words. 

M. S C H ~ C K I N G  asked whether the text which had just 
been adopted excluded oral pleadings, so that only requests 
for oral explanations, the production of evidence, etc., 
woiild be allowed. 

M. FROMAGEOT thought that there was no clear evi- 
dence that such a restriction was intcnded in the text. 
A request for oraI explanations was not incompatible with 
oral pleadings. 

M. URRUTIA said that, if provision were made for oral 
proceedings, the latter would be governed by the general 
provisions for the conduct of ordinary proceedings, as 
laid down i!l Article 67. 

The PRESIDENT said that, if paragraphs 3 and 4 were 
read in conjunction, it was quite clear what was intended: 
" Should the Chamber consider that the documents do 
not afford adequate information, it rnay ask the parties 
to  çupply oral explanations." But he did not think any 
amendment was needed to formulate that intention. 

M. FROMAGEOT, on the other hand, thought that a 
formula combining the third and foiirth paragraphs would 
help to clarify the intention of the article, thus: " Should 
the Chamber consider that the documents do not furnish 
adequate information, it may, at any stage, and in al1 
circumstances, call upon the parties to  supply oral explana- 
tions, and rnay sanction the production of any evidence 
that is rnentioned in the documents." 

M. GUERRERO, Vice-President, asked that the article 
should be referred to  the Drafting Cornmittee, which 
would frame a tcxt bringing out the idea that what 'was 
contemplated was not a reguIar oral procedure, but merely 
the fixing of a hearing in order to  give the Court an 
opportunity of calling on the parties for oraI explana- 
tions. 

M. NEGULESFO proposed t o  replace the passage: " it rnay 
institute oral proceedings . . . ", by the following words: " it 
rnay call upon the parties to supply oral explanations . . . ", 
thus combining paragraplis 3 and 4. 

The PRESIDENT açked the Court to Say whether it  desired 
to replace the words: " it rnay . . . inçtitute oral pro- 
ceedings ", in paragraph 3 of Article 69, by the words: 
" i t  rnay call upon the parties to supply oral explanations ". 
If the proposal were accepted, paragraph 3 would be worded 
as follows : 

" Should the Chamber consider that the documents 
do not furnish adequate information, it may cal1 
upon the parties to  supply oral explanations. I t  
shall fix a date for the commencement of these pro- 
ceedings." 

Only a part of the fourth paragraph would then be 
left, namely : 

" i t  may sanction the production of any evidence 
mentioned in the documents." 

M. ALTAMIRA pointed out that, in voting on M. Negulesco's 
proposal, the Court was really re-opening a question which 
it had already voted upon when it decided that surnmary 
proceedings should consist partly of oral proceedings. He 
did not, however, think that the Court could thus reverse 
a decision already taken. 

He would see no objection, after the decision the Court 
had already adopted, to 'adding a sentence to paragraph 3, 
but it must not be a sentence which provided merely 



for a request for oral explanations, in place of allowing 
an opportunity for oral proceedings. 

The PRESIDENT answered tha t  M. Negulesco was availing 
himself of the right possessed by every judge to have a 
question which he had formulated put to the vote. When 
the question had been voted upon, he added, the necessary 
steps could be taken to avoid any confusion. 

He asked the Court to Say if they wished to replace the 
words: " i t  rnay . . . institute oral proceedings ", in para- 
graph 3, by the words: " it may call on the parties to  supply 
oral explanations ". 

The Court adopted thc proposa1 by six votes against 
four, one member abstaining. 

The PRESIDENT observed that paragraph 3 wouId accord- 
ingly be worded as follows : 

" Should the Chamber consider that the documents 
do not furnish adequate information, i t  may call upon 
the parties to  supply oral explanations. I t  shalI fix 
a date for tlie commencement of these proceedings." 

He then put this' text to the vote, and it was adopted 
by six votes against four, one mernber abstaining. 

The PRESIDENT next took a vote on paragraph 4 of 
Article 69, which wonld now only consist of the second 
sentence of the existing text: 

" I t  may sanction the production of any evidence 
mentioned in the documents." 

The Court adopted this text by ten votes, one mernber 
abst aining. 

The PRESIDENT passed on to paragraph 5 of Article 69: 
" If it is desired that witnesses or experts whose 

names are mentioned in the documents should be 
heard, such witnesses or experts must be available 
to appear before the Chamber when required." 

M. ANZILOTTI asked for an explanation concerning the 
passage:. " such witnesses or experts must be avaiIable 
to appear beforc the Chamber when required ". 

The PRESIDENT said he thought the intention was to 
exclude the taking of evidence on commission, since the 
resort to that method would deprive the procedurc of 
its surnmary character. 

M. ALTAMIRA believed that the intention had been to 
leave the Court sorne latitude in deciding whether or not i t  
would hear the witnesses indicated in the written procedure. 

The REGISTRAR said that, from an historical point of 
view, the intention had sirnply been that any witness 
whom a party wished to call must be present from the 
outset of the oral proceedings, so that he could be heard 
by the Court whenever the latter saw fit, without delaying 
the proceedings. 

The PRESIDENT asked the Court if i t  adopted paragraph 5 .  
The Court adopted this paragraph unanimously. - 
M. GUERRERO, vice-piesident, recurring to  the ques- 

tion he had already raised regarding the possibility for 
the Court of ordering an expert enquiry, asked whether, 
in view of the provisioGs which the Court had just adopted, 
that possibility continued to exist. 

M. FROMAGEOT said he thought that it did. The text 
that had been adopted said that the Chamber " may 
sanction the production of any evidence . . . ". Having 
regard to the terms of Article 67, which made the rules 
for procedr~re before the' full Court applicable to  sum- 
mary procedure, the effects of this clause were not confined 

to the evidence indicated in the documents, but extended 
to evidence which the Court might ask to be produced. 

M. S C H ~ C ~ ~ T N G  did not agree with this view. Article 30 
of the Statute gave the Court the possibility, in regard 
to summary procedure, of modifying the principles of 
ordinary procedure. In the absence of an express pro- 
vision to that effect, it was not possible, in sumrnary pro- 
cedure, for the Court to order an expert enquiry proprio w o t u .  

The PRESIDENT thought it would be better to  continue 
the discussion on February A t h ,  as the question raised 
by the Vice-President required to be studied at leisure. 
Moreover, having regard to  the result of the vote upon 
Article 69, it would also be necessary to go back to Article 68. 
Finally, amendments to Article 70 might still be sent in. 

See under Article 71,  p. 298, for discussion of Articles 68 
and 69 of the old Rules (Articles 71 and 72 of the Rules 
of 11.111.36). 

6.111.35.* 
Discussed as Article 69. 

M. SCII~CKING, in connection with the minutes of the 
28th meeting, which the Court had just approved,l recalled 
that, according to these minutes, the Court appeared to 
have envisaged an exchange of views in regard to the 
irnport of the new Article 69 which it had adopted. That 
exchange of views, which had not yet taken place, would 
be most valuable with a view to avoiding different inter- 
pretations of that article in the future. 

The two points to be cleared up were: first, whether 
Article 69, as adopted by the Court on February 27th, 
permittèd oral argument in summary proceedings beyon 
what was necessary if the Court desired to obtain furt 
information from the parties, and, çecondly, whether 
new text also permitted the Court, proprio motu, to  or 
an expert enquiry in summary proceedings. 

In regard to the first point, M. Schücking, for his 
felt no doubt that the text, as a general rule, precl 
the oral argument wliich formed part of the Court's no 
procedure. liTith regard to the second point, the origin 
version of Article 69 had been based on Article go of t 
Rules adopted a t  The Hague in 1907. These Rules 
vided for exclusively written proceedings, but they al10 
experts to be heard a t  the instance of the parties or of 
Court. In  any case, if the Court did not for the momen 
see fit to hold the contemplated exchange of views, th 
Drafting Commi ttee might doubtleçs b e x  these consj 
tions in mind. 

The PRESIDENT observed that the question raised b 
RI. Schücking seemed to relate to the interpretation of 
provision of the Rules. The Court, however, could n 
commit itself beforehand with regard to the future int 
pretation of a text just adopted by it. If, however, t 
point mentioned by M. Schücking raised a question 
principle, i t  would be better for the Court to take a decisi 
before the Drafting Committee continued its work. T 
President noted that M. Schücking proposed no amendmen 

hl. GUERRERO, Vice-President, proposed that the Co 
should ask the Drafting Committee, when preparing 
text of Article 69 of the Rules, to  consider whether 
amendment seemed desirable. The Committee, if it Cam 

* Ji 2, A. 3, pp. 407-408. 
See, above, meeting of 27.11.35. 



Article 72 

to the concIusion that the text of Article 69, as adopted, 
precluded the interpretation advocated by M. Schücking, 
might cal1 the Court's attention to the fact. . 

The PRESIDENT noted that there was no objection to the 
Vice-President's proposai and accordingly declarcd it adopted. 

g.1v.35.~ 
First Reading as Article 76. 

Paragra$Jla 1. 
Paragraph I was adopted without observations. 

Paragraph 2 .  

The PRESIDENT thought that, in line I, the word " trnns- 
mis " introduced by the Drafting Cornmittee should be 
replaced by " communiqUé"; i t  was not expressly said 
that a text was to be transmitted. 

hl. \VANG, for the sake of uniformity, suggcsted that in 
line 4 of this paragraph the word " employer " (use) should 
he replaced by " pvodzcire " (produce). 

M. A N Z I L O ~ I  thought that the expression "{ont  mention 
de tous  les moyens de prez~ve " (shall mention al1 evidence) 
was not clear. In order to make it  quite clear that evidence 
to he produced during the oral proceedings was meant, 
he proyosed that they shoiild Say: " Cases and Counter- 
Cases . . . slzall contain al1 documends in the annex and shall 
mention al1 evidence. . . ." The text as thus amcnded 
would also be in harmony with Article 44 of the draft. 

The PRESIDENT observed that paragraph I of Article 76 
was concerned only with the presentation of Cases and not 
with their contents. That was why it contained a reference 
to Article 42 of the dkaft (39 of 1931) and not to Articles 
43 or 44 (40 of 19311. 

hl. FROMAGEOT supported M. Wang's proposal to  replace 
the word " ena$loyer '.' by  " produire ". This .had already 
been done in the case of ArticIe 49 (old 47). where the 
position was the same. The new wording was baçed on 
the English text of the existing Rules. 

The PRESIDENT declared hi.  Wang's suggestion adopted. 
Paragraph 2, as thus arnended, was adopted. 

Pwvagraph 3. 

M. WANG, in line 3, proposed that the word " verbaEes " 
should be replaced hy " orales ". 

There being no objection, the PRESIDENT said that this 
arnendment wouId be made. 

The 'Court also adopted a proposa1 of the' Registrar to  
the effect that the words " et e n  fixe " should be replaced 
by " dont elle fixe ". 

Paragraph 3, as thus amended, was adoptcd. 

Paragrafih 4 .  
M. ANZILOTTI proposed the follouing arnendment: 

instead of " dans l a  procédttre écrite " (in the written pro- 
ceedings), " dans les pièces de la flrocédure écrite ", (in the 
documents of the written proceedings). - .  

As the members of the Drafting cornmittee did not 
accept this amendment, M. Anzilotti did not press it .  

Paragraph 5.  
M. GUERREKO, Vice-President, proposed that " witnesses 

or experts " should be replaced by " witnesses and experts ". 
The PRESIDENT observed that the text of the existing 

* D 2, A. 3, p p  448-449. 

Rules said " witnesses or experts "; if i t  made no difference, 
it would be well to  keep the existing text. 

Baron ROLIN-JAEQUE~YNS in any case wished the same 
wording to be used throughout al1 ulicles of the Rules. 

M. GUERRERO, Vice-President, agreed with Baron RoIin- 
Jaequemyns; he would like the wordç " witnesses and 
experts " to  be used throughout. 

The REGISTRAR recalled that, in Articles 49 and 53 of 
the draft, the expression " witnesses and experts " was 
used, ~vhereas in Articles 54, 55 and 56, " witnesses or 
experts " occurred. 

M. FROMACEOT said that, the question had heen raised 
by M. Negulesco in connection with Article 54 at the last 
meeting. The Court had then decided to use the expres- 
sion " witnesses or experts ", In order to avoid re-opening 
the discussion, he proposed that the word " or " should 
be .retained. 

Paragraph 5 was adopted. 
The PRESIDENT declared Article 76, amended as indicated 

above, adopted in first reading. 

M. ANZILOTT~ said that, when the time cake  for the 
second reading, he intended to submit proposals in regard 
to  Article 76, the wording of which did not satisfy him, 
and was perhaps even inconsistent with the Statute. For 
instance, it seemed to make it possible for the Chambcr for 
Summary Procedure tp refuse to  hear witnesses or experts 
called by the parties. 

The PRESIDENT noted M. Anzilotti's intention. 

Text adopted : 

" I. Before the Chamber for Surnmary Procedure, 
proceedings are opened by the presentation of Memorials 
as provided in Article 42 of the present Rules. If a 
Memorial is presented by one party only, the other 
party or parties shall present a Counter-Memorial. In 
the event of the simriltaneous presentation of Memorials 
by the paflies, the Chamber may invite the presentation 
of Counter-Mernorials under the same conditions. 

" 2. The Mernorials and Counter-Nemorials shall 
be communicated by the Registrar t o  the members of 
the'chamber and to opposing parties, and shall mention 
al1 evidence which the parties müy desire to produce. 

" 3. If the Chamber corisiders thal the documents 
of the written proceedings do not fiirnish adequate 
information, i t  rnay cal1 upon the parties to  supply 
oral explanations and for these it shall fix a date. 

" 4. I t  may sanction the production of any evidence 
mentioned in the written proceedings. 

" 5. Witnesses or experts whose names are mentioned 
in the written proceedings must be available to apyear 
before the Chamber when required." 

4.11.36. 
See under Article 3, p. 22, for a reference to Article 72. 

See under Article 62; pp. 258-259, for references to  
Article 72 in connection with Article 62. 

The PRESIDENT opencd the discussion on paragraph I. 

* D 2, A. 3, p p  659-662. 
l Text submitted: text adopted in first reading, see above. 



Baron ROLIN-JAEQUEMYNS wanted the wording of this 
paragraph to be made clearer. 

The REGISTRAR said that paragraph I of Article 72 covered 
two sets of circumstances: first when a case was brought 
before the Chamber for Summary Procedure by means 
of an application; in that case, in accordance with the 
Court's general rules of procedure, the documents of the 
written proceedings would be presented in succession; 
secondly, when a case was brought before the Chamber 
for Summary Procedure by means of a special agreement; 
in that case, according to the same general rules, the docu- 
ments of the written procecdings would normally be pre- 
sented simultaneousIy. 

M. FRORI.~GEOT remarked that the documents would 
not always he presented simultaneously in al1 cases sub- 
mitted by speciaI agreement. I t  might be provided in a 
special agreement that one party would present a Memorial 
on one date and the other party would be allowed a certain 
time for presenting a Counter-Memorial. Paragraph I of 
Article 72 provided for both contingencies: simultaneous 
and alternate presentation of the written proceedings. 

M. ANZILOTTI, assuming that paragraph I of Article 72 
was adopted as it stood, wished to propose the following 
amendment for paragraph 3 : 

" 3. I f  the parties present a Memorial and Coun- 
ter-Mernorial in succession, or if they present Mem- 
orials simultaneously but the Chamber does not 
exercise the right conferred upon i t  by .the last sen- 
tence of paragraph x of this article, the oral proceed- 
ings'provided for in the last paragraph of Article 43 
of the Statute of the Court shall be obligatory. The 
same holds good if the parties make a joint request 
to  that effect, or if the hearing of witnesses or experts 
is included arnong the evidence relied upon. 

" In other cases, the Chamber may decide that 
there will be no oral proceedings. I t  may also con- 
fine itself to calling upon the parties to  supply oral 
explanations for which it shall fix a date." 

He explained the reasons for his amendment: in rnost, 
if not al], laws of procedure, the essential characteristic 
of summary procedure was that it was above al1 an oral 
procedure; this enabled a case to be dealt with more rapidly. 

On the other hand, the text adopted by the Court in 
first reading provided first and foremost for written pro- 
ceedings, oral proceedings being relegated to a subordinate 
rôle, so much so that they rnight even be dispensed with. 

But even if this system were adopted, it va s  essential 
that parties should be given an opportunity of discussing 
the arguments put forward on either side. 

Paragraph I of the proposed Article 72, however, made 
provision for this only in so far as the Court might, in 
a case where Memorials were presented simultaneously, 
order the presentation of Counter-Memorials. In a case 
where the documents were presented successiveIy, there 
would be only two documents, so that the applicant would 
be unable to answer the arguments of the respondent. 

There was in this arrangement something inconsistent 
with the fundamental principles of judicial proceedings, 
for, before giving judgment, the Court must have given the 
parties an opportunity not only of stating their own stand- 
point but also of discussing the views and arguments of the 
other side. 

The text proposed by M. Anzilotti for paragraph 3 would 
increase the extent to  which oral procedure would be used, 
with a view to ensuring observance of this fundamental 
principle; in al1 cases where no opportunity was afforded 

for the discussion of the respective arguments in the writte 
proceedings, oral proceedings would be obligatory. Fu 
ther, oral proceedings should always be held if the partie 
agreed in asking for them, and also in. the case of th 
examination of witnesses and experts, since, under Article 4 
of the Statute, that formed part of the oral procedure. 

In  al1 other cases, the Chamher might decide tliat ther 
would be no oral proceedings, or confine itself to  askin 
the parties for oral explanations for which it would fix 
date. This was provided for in paragraph 3 of Article 7 
as submitted to  the Court, but it did not take the place O 
oral proceedings which, under Article 43 of the Statute, wcr 
something entirely different. 

The PRESIDENT fully recognised the importance of th 
proposals made by M. Anzilotti, especially seeing tha 
in the course of the fifteen years of the Court's existenc 
only one case had been brought before a Chamber, 

i 
that the revised Statute had made some changes in 
composition of the Chambers, probably with the hop 
making recourse to  the Chambers easier for parties dcsirou 
of securing a judicial settlement of their disputes. 

M. GUERREKO, Vice-Presidcnt, adverting to the proce 
dure followed in several countries, agreed with M. Anzilot 
as to the importance of the oral proceedings in summar 
-procedure. The extcnt to  which recourse was had t 
the Chambers would depend upon the safeguards afforde 
by the procedure to prospective parties. 

M. URRUTIA was in favour of M. Anzilotti's yropo 
for paragraph 3 of Article 72; it constituted a comprom 
between two extremes: the abolition of the oral proceeding 
or the abandonment in practice of the written proceeding 
I t  would always be desirable for the members of the Cham 
bers to  have before them some written documents, in vi 
of the diversity of the cases which would corne before the 
But, apart from providing for these written documen 
summary procedure must be made very simple and ver 
short. M. Anzilotti's proposal fulfilled both these des 
derata. 

Baron ROLIN-JAEQUEMYNS agreed that, in Ar 
as submitted to  the Court, the written proceedin 
already much abbreviated; though provision was 
a Counter-Memorial in answer to  a Memorial, t 
provision for a Reply or Rejoinder; similarly, 
proceedings were much abbreviated when a case wa 
by special agreement. The effect of M. Anzilotti's p 
would be to make oral proceedings necessary evcn 
Chamber itself desired to  dispense with them, wh 
according to the present text, these would be 
proceedings only if the Court and a party so desired. 

Personally, Baron Rolin-Jaequemyns would 
to provide in the Rules that the Chamber might procee 
very rapidly and, accordingly, to allow the Chamber itse 
to  decide whether or not there should be oral pr 

He would also have some changes of wordi 
pose in paragraph r ,  e.g.: " If one party is c 
to  present a Memorial, the other party or p 
be invited to present a Counter-Mernorial . . . ". An 
again: " In the event of all parties being invited simu 
taneously to present hlemorials, the Chamber 
them . . . ". The point was that parties should be 
to present Memorials. 

The PRESIDENT wished first to  know whether al1 the 
members of the Court were agreed that, when Memorials 
were presented simultaneously, the submission of Counter- 
Memorials wobld not be obligatory. On the other hand, 
the Court would probably not consider that paragraph r 



Article 72 

of Article 72 precluded a party from asking the Court to 
sanction the presentation of Counter-Memorials. 

hl. FROMAGEOT would prefer to leave the article as it 
was. Its terms were sufficienily elastic either to allow the 
yresentation of Counter-Mémorials or, on the other hand, 
to  allow the Court to  adjudicate on the basis of the Meinorials 
alone, as the case might be. If a party considered that 
the contentions of the other side required answering, it 
would inform the Conrt, and of course the Court would 
never refuse to sanction a Counter-Memorial. 

There were two opposite systems: the system under 
which the procedure derived its summary character from 
the fact that the members of the Court would adjudicate 
solely on the basis of written documents, and the system 
under which there was no written proceedings and the 
Chamber would adjudicate on the basis of oraI argument. 
The latter system was possible before a municipal Court, 
where everyone would understand one another perfectly ; 
but it would be difficult to employ it  before an international 
Court, where the desirability of having the parties' con- 
tentions, arguments and conclusions in writing amountcd 
to a necessity. A purely oral procedure would not be 
suitable to  the international composition of the Court. 

On the other hand, there might-be objections to  a purely 
written procedure. Accordingly, the rule must be made 
sufficiently elastic to enable such objections to  be overcorne. 
They niust not, however, run the risk of unduly complicating 
sumrnary procedure; the more complex it was made, the 
more ne-rly would it, resemble ordinary-procedure. 

If the parties considered that their case was sufficiently 
important to warrant a procedure comprising Memorial, 
Counter-Memorial, Reply, Rejoinder and oral argument, 
the ordinary. procedure was open to them. Before the 
Chamber for Summary Procedure, on the other hand, the 
idea was to simplify the procedure as much as possible. 
Accordingly, what was required was a rulc wliich rivoided 
undue complication of the proccdure, but at the sarne tirne 
was sufficiently elastic to meet al1 contingencies which 
might arise. 

The PRESIDENT gathered that M. Fromageot did not 
think that the last sentence of the prescnt first paragraph 
precluded a party from asking the Court to order the 
presentation of Counter-Memorials. 

M. FROMAGEOT confirmed that that was his opinion. 

Jonkheer VAN EYSINGA recalled that, in regard to sum- 
mary procedure, the authors of the original Statute had 
taken as their guide the procedure contemplated in the 
Hague Conventions of 1899 and 1907 for the Court of 
Arbitration and the Court of Arbitral Justice; at  that time 
a tribunal of threc mernbers and a purely written procedure 
had been contemulated. 

In any case, neither under the Hague Convention of 
1899 nor under the Statute of the Court had the Chamber 
foi %ummary Procedure become an institution to which 
frequent recourse was had; it had simply remained available. 

The revised Statute had modified this institution in a 
rnanner calculated to infuse more life into it and to enable 

. i t  to play a much more useful part in international juris- 
prudence. This change was not in the procedure, but in 
the composition of the Chamher, which was to consist of 
five judges, including two of the nationality of the parties. 
Ideally speaking, that was the best composition for an 
international tribunal, though of course one which, for 
political considerations, was irnpossibIe for a full World 
Conrt such as the Court of Justice. 

\mile it was to be hoped that this change would tend 

to make recourse to  the Chamber for Summary Procedure 
more frequent, the Court should also make every effort to 
ensure that the rules of procedure adopted for this Chamber 
would contribute to this result. RI. Anzilotti's amendment 
scemed well cnlculated to do so. 

M. NEGULESCO thought that the option provided for in 
paragraph I of Articlc 72 referred only to a case where 
proceedings were instituted under a special agreement. 
There was no justification for this differentiation between 
cases brought by application and those brought by special 
agreement, because the Court had always heId that, no 
matter how a case was brought before it, the parties should 
be treated in the same way. Accordingly, the system 
should be perfected by amending paragraph I of Article 72 
so as to cnabIe the Court in al1 cases to  arrange for a further 
exchange of written documents. 

The PRESIDENT proposed to postpone further discussion 
tiII the next meeting. At the heginning of that meeting, 
the Court might appoint a Drafting Committee to examine 
the text of articles already adopted. 

28.11.36.* 
Article 72. 

In reply to a question by M. URRUTIA, the PRESIDEKT 
said that, in view of the amendments submitted and the 
amplitude of the discussion, he thought it  preferable first 
to  conclude the general 'exchange of views concerning 
ArticIe 72 which had been begun at the previous meeting. 
On the completion of this exchange of views, the paragraphs 
of the article would be submitted in succession for the 
approval of the Court. 

M. GUERRERO, Vice-President, speaking on the general 
arrangement of the clauses relating to sumrnary procedure, 
considcred that it was beyond dispute that the Chamber 
for Summary Procedure had been created to  afford the 
parties a means of obtaining a settlement of their dif- 
ferences more expeditiously than by the procedure before 
the full Court. I t  was therefore desirable to make the 
procedure before the Chamber as brief as possible with- 
out losing sight, on the one hand, of the legitimate desire 
of the parties to make a full statement of their case, or, 
on the other hand, of thc desire of the judges to  receive 
al1 possible information about the case on which they were 
to  adjudicate. As the cases would always be international 
disputes, submitted to  judges of different nationalities, it 
seemed essential to  retain the written procedure. But it 
appeared equally indispensable to provide for the hearing 
of oral arguments, in the course of which the parties might 
bc asked to elucidate any doubtful points. 

Written procedure, no doubt, required more time than 
oral procedure, but the advantages of bath methods might 
be combined by providing, in the written procedure, for the 
submission-simultaneously or successively, according 40 
the rnanner in which the proccedings were instituted-of 
one Memorial only by each of the parties. The saving of 
time effected in the written proccedings by limiting the 
number of Memorials to  one for each party would have its . 

counter-part in a saving of time in the oral proceedings, 
owing to the composition of the Chamber, which was limited 
to five members. 

The PRESIDENT asked M. Guerrero whether he meant. 
that the parties would not be entitled to submit a second 
written ,Mernorial, cven if they wislied to do so; and tliat 



the Chamber itself would not have power to request a party 
to submit a Counter-Memorial, even if i t  felt that it had not 
received adequate information. 

M. GUERRERO, Vice-President, explained that he wished 
to avoid a second interchange of Memorials, a process 
which was not indispensable if there were to  be oral pro- 
ceedings, for these would give the parties an opportunity 

' 

of offering arguments and counter-arguments. 

M. NAGAOKA agreed with what Jonkheer van Eysinga 
had said at the beginning of the last meeting, and observed 
that the chief value of the Chamber for Siimmary Procedure 
lay in its composition. I t  was necessary, however, that 
the summary procedure should be simple and expeditious. 
From that 'standpoint, it would appear advisable not to  
make oral proceedings an invariable rule, but to lay down 
that, if both parties desired an interchange of oral arguments, 
the Chamber would not refuse the right to do so. If such 
a request were made by one party only, paragraph 2 of 
Article 69 would no doubt be applicable by analogy. 

In order to  clarify the point; he submitted a draft in 
the following terms, to  replace paragraph 3 of Article 72: 

" I .  If the parties are agreed in desiring oral 
proceedings, the Chamber will take due note of their 
wishes. 

" z. Should one of the parties make a request 
to that effect, the Chamber shail fix a period within 
which the other party must state whether it objects 
to  the request. 

" 3. If no objection has been made within the 
appointed period, the request shall be regarded as 
allowed. If objection has been made, the Court will 
decide." 

M. URRUTIA, recurring to the historic evolution of the 
idea of summary procedure, alluded to Article go of the 
Hague Convention of 1907. That article contemplated only 
written proceedings. The Rules of Court adopted in 1922 
contemplated the submission of only one written Memorial 
by each party. In the light of the experience gained in the 
case concerning tlie interpretation of the Treaty of Neuilly 
-the only case hitherto submitted to  the Court under the 
system of summary procedure-the Chamber considered it  
necessary that Counter-Memorials should be filed, and the 
practice thus instituted was codified by the Court in Arti- 
cle 69 of the Rules of 1926.~ 

In this respect, M. Urrutia was not of the same opinion 
as M. Guerrero: he did not believe that the Court should 
revert to the system of the original Rules and exclude 
Counter-Memonals in the summary procedure, for cases 
might anse in which Counter-Memorials were indispensable. 
The Court should therefore retain the powcr, which it 
acquired in 1926, to cal1 for Counter-MemoriaIs if it thought 
necessary. 

So far as concerned the general system of the article, 
M. Urrutia agreed with M. Nagaoka that, in the minds 
of the authors of the draft of the revised Statute, the 
summary character of the procedure was derived rather 
from the composition of the Chamber than.from the pro- 
cedure itself. 

I n  regard to oral proceedings, he saw no difficulty in 
accepting M. Anzilotti's proposal: the oral proceedings 
would assist the functioning of the Chamber, and they 
would be conducted under the supervision of the President. 

M. ANZILOTTI agreed with the arguments of the Vice- 

See D 2, p. 575. 
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Article 7- 1 
President. Neither written nor oral proceedings shed 
be entirely excluded from summary procedure before a 
international Court. The written proceedings might indee 
be limited, as a general rule, to  the filing of O 
by each of the parties, if they were to  be followed by 
proceedings, in which the arguments advanced by ei 
side in the written Memorials would be open to debate. 
submission of a second wri 
necessary in al1 cases, and 
be objections to it. 

In these circumstances, 
the case of surnmary proce 
the Chamber to adopt a s 
cases ? The Rules might 
normal procedure, but at the same time, they might provid 
for the possibility of this procedure being modified in on 
way or another by the Chamber, should the latter have t 
deal with a case presenting special features. 

There was indeed a fundamental difference bet 
summary procedure under national legal systems 
summary procedure before the Court. In  the nati 
legal systems, the allotment of cases for trial by summar 
procedure or by ordinary procedure ens 
nature of the cases themselves. Surnmary procedure 
designed, as a general rule, for cases base 
written evidence. Whenever it became nece 
evidence from witnesses or experts, the case had to 
dealt with by the ordinary procedure. But, in t 
the Court's position was altogether different. T 
were at liberty to  submit to  the Chamber for 
Procedure any case which they wished to 
that manner, and the Rules had to provide for th 
of cases of a rather compIicated nature bei 
before that Chamber. 

M. FROMACEOT drew BI. 
of the,Rules,l which was applicable to the article u 
discussion, and which entitled the parties to suggest 
simplifications or alterations in the procedure which t 
desired. 

M. ANZILOTTI thought that a reference to that articl 
v u l d  perhaps he appropriate in Article 72. t 

M. FROMAGEOT saw no objection to sach a referencel 
However, in regard to  the substance, i t  still remained tc 
be decided which system was to prevail: documentarj. 
procedure-z.a., exclusively written proceedings-or exclu- 
sively oral proceedings. 

At the Hague Conferences in 1899 and in 1907, preferenct: 
was given to docurnentary procedure-i.e., exclusivei~~ 
written proceedings. In the Rules of Court, i t  was though: 
necessary to allow for the possibility of oral proceedings 
being preferred. This was done, to a certain extent, ir. 
the text that was adopted-that of the' Rules at presen-. 
in force. 

The essential point was that the procedure was rendere 
summary by reason of the small number of judges com 
posing the Chamber: this number had been yurposeIy kep 
small in order to sirnplify the procedure; the main objec 
to he borne in mind was the simplification of the pro 
ceedings, and of the procedural acts, rather than th 
shortening of the tinie-limits in the case. ! 

I t  was; however, essential that the Chamber should b 
apprised of the respective standpoints of the parties by th 
submiçsion of Memorials, or of a Memorial and a 



Memorial. I t  might well happen that the Chamber would 
find it desirable, in order to gain a thorough insight into 
the ilews of the  parties, to have before it the reply of one 
party to  the Mernorial of the other party. I t  was for that 
reason that paragraph I of Article 72 h i d  laid down that, 
when each of the parties had filed a blemorial, the Court 
might cal1 for the submission of a Counter-Mernorial-i.e., 
of a reply-if i t  did not feel that i t  had adequate infor- 
mation. 

There remained the question of " oral explanations ", 
which must be distinguished from the oral proceedings 
proper: if the Court did not feel that the documents of 
the written proceedings furnished adequate information, 
it could ask the parties for oral explanations. Was it 
desirable to go further, as M. Nagaoka proposed, and 
make provision for these oral explanations, not only when 
the Court considered them necessary, but also when both 
the parties requested them ? The text suggested by 
M. Nagaoka might be simplified, by making it reaci: 

" If the Chamber considers that the documents of 
the written proceedings do not furnish adequate 
information, and if the parties so request, i t  may 
call'upon thern to offer oral explanations, for which 
it shall appoint a date. If the parties are not agreed, 
the Chamber shall decide." 

On the other hand, if M. Anzilotti's suggestion were 
adopted, the procedure would be almost identical with 
that before the full Court. Such a result would be scarceIy 
compatible with the idea of summary procedure, which, 
by its very nature, ought to  be a simple procedure. 

If a case was complicat'ed, not only by reason of the 
questions which had to be answered, but aIso owing to the 
documents and points of detail which had to be examined 
and to the multiplicity of arguments and contentions, it 
ought not to be submitted to the Chamber for Sumrnary 
Procedure, and the parties would no doubt be willing that 
it should be tried by the full Court. When Governments 
addressed themselves to  the Chamber for Summary Pro- 
cedure, it was because they considered the case as one of 
rninor importance, not necessarily as regards its con- 
sequences, but in the sense that the problems and dificulties 
to  which it gave rise lent themselves to a simple 
solution. 

Such were the objects of the Chamber for Surnmary 
Procedure. The text adopted a i  the first reading appeared 
entirely to fulfil these objects. 

The PRESIDENT asked if it would not be possible for 
the clauses concerning proceedings before the Charnber 
for Summary Procedure to be so worded as to  bring out 
clearly, as the goveming idea, that what the parties desired 
was an expeditious form of procedure. Hitherto, the Court 
had the experience of only one case to  guide it-a fact 
which suggested that the system laid down had not corn-. 
mended itself to  parties, 

The revised Statute had introduced a new composition 
for the Chamber, but it was really not.possible to foresee 
exactly what object two States would have in mind, 
in a given case, when they submitted a dispute to  the 
Chamber for Summary Procedure. True, Article 29 of the 
Statute, which dealt with the Chamber for Summary 
Procedure, opened with the words: " With a view to the 
speedy despatch of business. . . ." But it  was ~iossible 
that the parties might be actuated by other motives. Was 
it certain that their object would, in every case, be to  
obtain a speedy decision 3 Suppose, for example, that 
they submitted to the Chamber a dispute which was not 

of first-rate importance, but which had long been out- 
standing between them ? 

From the foregoing considerations, i t  appeared to  follow 
that the summary procedure ought to be very flexible, sa 
that it could be modified to  meet the needs of particurar 
cases. If the case were one calling for prompt settlement, 
it must be possible to adopt an abbreviated procedure. 
If the case referred to  the Chamber was not of an urgent 
kind, it should.be possible to simplify the procedure, if the 
parties so desired; if they did not, the Chamber should be 
entitlecl to adopt a procedure sirnilar to  that which was 
customary before the full Court. 

M. GUERRERO, Vice-President, felt unable to  accept the 
system explained by M. Fromageot, which wouId amount 
to dispensing with oral proceedings as a rule, and resorting 
to  them only if the Court considered them necessary, or if 
the parties agreed in demanding them. 

The method proposed would leave the parties uncertain 
as to the situation in regard to oral proccedings, a result 
which would be contrary to  the aim of the revision of the 
Rules; the parties ought to  know beforehand what means 
were allowed them by the procedure to  expound their 
cases. He there fore preferred M. Anzilot ti's proposal, for 
it was more flexible. 

Jonkheer VAN EYSINGA wondered whether the provisions 
of Article 32 of the Rules, to which M. Fromageot had 
referred, would entirely rneet M. Anzilotti's desire to  ensure 
flexibility in Article 72 of the RuIes. In Article 32, i t  
was presumed that the request was made jointly by both 
parties. 

M. ANZILOTTI said that he had indeed desircd to give 
more freedom of action to  the Chamber. 

M. URRUTIA saw no reason why oral proceedings should 
not be aLlowed, as of right, in certain cases, if one party 
asked for them, even if the other party did not agrec. 
So far from' deterring States from resorting ta  the sum- 
mary procedure, such a guarantee would, hc believed, 
have an .opposite effect; the parties would feel assured 
that al1 the means necessary to enabIe them to defend 
their rights before the Chamber would be at their disposai. 

The PRESIDENT asked M. Anzilotti to explain what form 
and what terms he had in mind for paragraph r of 
Article 72. 

'M. ANZILOTT~ thought that the principle might be 
expressed, for example, in the following terms: " Before the 
Charnber for Summary Procedure, the written proceedings 
shalI, unless otherwise decided by the Chamber itself, 
consist of the presentation of o i e  Memorial by each party ". 

The PRESIDENT pointed out that, under that system, 
the parties would not be given the right to reply in writing 
to  arguments used in the Memorials, in cases submitted 
by special agreement-Le., when the two Memorials were 
filed simultancously. 

M. ANZILOTTI admitted that it would be so. Even when 
the Memorials were filed in succession, the writer of a 
Memorial could not reply to the arguments in the Counter- 
Mernorial, unless there was a further exchange of documents. 
This showed the need for oral proceedings in al1 cases in 
whjch o n 1  one written Memorial could be submitted by 
each party. Rut the Chamber would retain its right of 
allowing a second written Memorial to be filed, if it thought 
necessary, in cases in which the Memorials were filed simul- 
t aneously . 

M. NEGULESCO thought the text of paragraph I of Arti- 



Article 7 4 
cIe 72 rather iacking in clarity, as i t  did not bring out 
plainly that the numbcr of written Memorials prescribed 
was the same in cases subniitted by an application as in 
cases submitted by special agreement. On the other hand, 
the idea of the Vice-Presidcnt-and on this point 
M. Negulesco agreed with hini and with M. Anzilotti- 
was that each of the parties should be given an equal 
right to present one hlemorial; and that, exceptionally, 
or if the parties agreed, it wouId be possible to  allow tlie 
submission of a second Memorial by al1 the parties, no 
matter whether the case was submitted by a special agree- 
ment or by an application. For these reasons, M. Negulesco 
did not think it was necessary to  amend paragraph I of 
.Article 72. 

M. ANZILOTTI, at the President's request, submitted the 
following text : 

" Subject to  any arrangements which the Chamber 
may prescribe in a special case, the written proceed- 
ings will be limited to the submission of one Memorial 
by each party." 

The PRESIDENT asked if thcre was any opposition to  
the idea embodied in this text. 

M. FROMAGEOT thought that M. Anzilotti's text was 
very similar to  paragraph I of the existing Rules. I t  
said that the parties would each submit onc Memorial, 
and that the Court might ask them to submit others. 

M. AKZILOTTI observed that 'the existing Rules provided 
for that contingency only in cases in which the Mem- 
orials were filed simultaneously. But Iie did not think 
the Court should be debarred from such a course in special 
cases, whatever method might be adopted for the exchange 
of Memorials. 

hl. FRONAGEOT believed that the power to act thus 
was implicitly conferred by Article 32. 13ut if, as Jonklieer 
van Eysinga had pointed out, that article did not suffice, 
it seemed natural to lay down, in advance, that the Chamber 
might cal1 for additional Memorials to  be submitted in 
special cases. 

The principle observed would therefore be the following: 
one Memorial would be filed by each party, and the Court 
would have power to cal1 for additional Memorials. The 
really essential point was, of course, that each of the parties 
should be able to state its case. For the rcst, the clause 
must possess a certain degrec of elasticity. 

M. GUERRERO, Vice-President, thought that the best way 
of ascertaining the Court's decision would be to  put a series 

. of questions to it, and then leave the Drafting Corn- 
mittee to draw up the texts on the basis of the Court's re- 
plies. 

The first question to  be settled would be whether pro- 
vision should be made for written proceedings, and whether 
these written proceedings shouId be confined to the sub- 
mission of a single Mernorial. 

The second question would be whether the Court ought 
to  reserve the power, in every case, of calling for a second 
written Memorial. 

Lastly, there would be the question of the oral pro- 
ceedings. 

The PRESIDENT agreed with what the Vice-President 
had said, and asked the Court to give its opinion on the 
foilowing question : 

" Does the Court accept the idea, embodied in 
M. Anzilotti's suggestion, that, subject to any arrange- 
ments which the Court might prescribe in special 

cases, the written proceedings shalI be confined to th 
submission of one Mernorial by eac t~  party ? " 

The Court unanimously answered the question in th 
affirmative. 

, M. GUERRERO, Vice-Prcsident, observed that the effectr, 
of the vote werc that the Court declared, in principle~ 
that there would be only one Mernorial, but that the Cham- 
ber wouId retain the power of ordering the submission O:' 

a second Nernorial by each party, if required. 

The PRESIDEKT said he intcrpreted the text as als 
giving a party the right to request the Court to excrcis 
that power. If a request were made, the other party migh 
agree to it  or oppose it, and the Court would then decide 1 

Baron ROLIN-JAEQUE~IYKS wondered whether, if bo 
parties were agreed in asking for a second exchange 
Memorials, the Court would be free to refuse the reque 
or whether it would not, on the contrary, be bound 
the agreement between the parties. The saine questio 
arose in regard to the oral proceedings. 

The PRESIDENT said that the Drafting Committee woul 
bear in mind Baron Roljn-Jaequcmyns' observation. 

The RECISTRAR desired to  point out that sum 
procedure, according to the terms of the Statute, 
an optional procedure. But, if one had to make a ch 
one needed to know wliat were the alternatives. 1 
surnmary procedure were Ieft in the Rules as an ind 
finite procedure, which the Chamber would regulate 
each particular case, i t  was to be feared that the parti 
might feel unable to  choose the summary procedure, 
they would not, in fact, know what it consisted of. Wou 
it  not be necessary-as was indeed required hy Article 
of the Statute-to lay down a sornewhat rigid procedure, 
that the parties might make their choice with a fuIl kno 
ledgc of the facts ? 

hl. ANZILOTTI admitted that the general lines of t h  
surnmary procedure must bc settlcd by the Rules. Eu 
the fact that the Chamber was enabled to rnodify the-pro 
cedure in individual cases would not prevent the State 
concerned from ascertaining what the surnmary proced 
consistcd of, or from deciding, with a knowledge of 
facts, whether they should resort to it, or not, in a g 
case. hloreover, the Chamber would, naturally, not mo 
the provisions of the Rules without being regardful of 
requirernents of a summary procedure. 

Baron ROLIN-JAEQUEMYNS asked whether it was pro 
posed to make provision for regular oral proceedings, o 
merely for asking the parties for explanations. 

M. GUERRERO, Vice-President, &id that both M. 
and he were of opinion that what was contemplated wa 
an oral procedure as prescribed by the Statute. 

M. ANZILOTTI pointed out that, if provision was 
for one Memorial onIy, and if one 
in writing to the arguments of the ather party, it 
be given am opportunity of doing 
ceedings. Even if one only of the parties 
itself of this provision, it ought not to be 
it  from doing so. 

The PRESIDENT asked the Court to  vote on the two 
' following questions : ' 

" I. Does the Court adopt the principle that, 
unless otherwise agrced between the parties, there 
will always be oral proceedings in cases submitted 
to the Chamber for Summary Procedure ? 



" 2. Does the Court adopt the principle that, 
even if oral proceedings are excluded by agreement 
between the parties, the Court retains the right of 
asking the parties for oral explanations ? " 

Count ROSTWOROWSKI said he would answer the two 
questions put to  the Court in the affirmative; he con- 
sidered that the first question related to the rights of 
the parties, whereas the second chiefly concerned the 
Court. I t  was the Court which, feeling itself inadcquately 
informed, would ask for explanations. Rut it was necessary, 
in the first place, to recognise the right of the parties to be 
heard; that was the essential point. Once that principle 
had been adopted, the Chamber might be given the right 
to ask for explanations, if neccssrtry. 

There was, however, an essential difference between 
the oral proceedings, wliich were instituted in the interests 
of the parties, and the explanations which were asked for 
soleIy in the interests of the Chamber. 

The PRESIDENT asked the Court to  vote upon the fol- 
Iowing proposition : 

" Unless otherwise agreed between the two parties, 
there will always be oral procedings in cases sub- 
mitted to the Chamber for Summary Procedure." 

By six votes to  three, with one abstention, the Court 
adopted the above text. 

The PRESIDENT asked the Court to answer a second 
proposition, in the following terms: . - 

" Even if oral proccedings are excluded by agree- 
ment betwcen the parties, the Chamber retains the 
right of asking the parties for oral explanations." 

M. URRUTIA said he ageed with the principIe, but 
was not in favour of inserting a special provision to that 
effect in the Riiles; for, under Article 49 of the Statute, 
the Court was always entitled to ask the parties for explana- 
tions, and this right was not subject to the wishes of the 
parties. 

31. ANZILOTT~ said that he understood M. Urrutia's idea, 
but he thought that, nevertheless, it might be well to insert 
a special clause in the Rules. The contingency in view 
Ras that the parties had agreed to dispense with oral pro- 
ceedings, but the Court felt that it required some oral 
explanations. 

The PRESIDENT thought that this was a point for con- 
sideration by the Drafting Committee; the latter would also 
be niindful of Article 49 of the Statute. But it would be 
usefril to  have a vote on the question of principle. Accord- 
ingly, he took a vote on the question forrnulated above, 

The Court answered' it unanimously in the affirmative. 

M. FROMAGEOT said that he had answered in the affirm- 
ative, having regard to ArticIe 49 of the Statute. 

The PRESIDENT, adverting to  the Registrar's observation, 
said he thought that, as a result of the decisions that had 
.just been voted by the Court, the summary procedure would 
be defined with sufficient precision in the Rules. 

The REGISTRAR agreed that that would be so, provided 
that neither the Court nor the Chamber could take the 
initiative proprio motu in modifying the procedure laid down, 
and that modifications were onIy made at the request of one 
or both of the partics, with the assent of the Court. Thc 
principle stated by A f .  Anzilotti seerned, however, to .go 
further'than that, and t I ier~ was a danger that, if a suffi- 
ciently precise summary procedure were not laid down, cases 
which werc ill-adapted for decision by the full Court, but 

which were suitable for the summary procedure, would not 
be referred to  the Court. 

M. ANZILOTTI observed tbat' he had been content to 
indicate principles. His aim, in proposing the words 
" subject to any provisions which the Chamber may pre- 
scribe ", had bcen to avoid laying down a hard-and-fast 
rule that, in al1 cases, there could be only one exchange 
of written Memorials. 

hl. FROMAGEOT thought that i t  wouId be easy to avoid 
any difficulty by wording the text, for example, 2s follows: 

" Subject to any arrangements which the Chamber 
may adopt in a particular case, afler the parties have 
been heard, the written procedure will be limited to  
the submission of one Memorial by each party." 

The PRESIDENT said that he would ask the Drafting 
Committee to  draw up a text whieh would be submitted 
at one of the next meetings, bearing in mind the three 
principles which the Court had adopted. 

29.11.36.* 
Article 72.  - Second Reading. 

The PRESIDENT laid before the Court the new text 
for Article 72, prepared by the Drafting Committee in 
accordance with the decision taken at the last meeting. 
This text was as follows: 

" I. The nrocedure before the Chamber for Sum- 
mary Procedure shall consist of two parts: written 
and oral. 

" 2. The written proceedings shall consist of the 
presentation of a single staternent by each party in 
the order indicated i n  Article 42 of the present 
Rules; documents in support must be attached. The 
Chamber mav. however. either in accordance with an 

d 

agreement between the parties or in view of the cir- 
cumstances and after hearing the parties, deviate from 
the provisions of this paragraph in any way which may 
seem appropriate to the case before it. 

" 3. The written statements shall be communicated 
by the Registrar to the members of the Chamber 
and to opposing parties, and shall mention al1 evi- 
dence, other than the documents referred to in the 
prece~ding paragraph, which the parties desire to 
produce. 

" 4. When the case has become ready for hearing, 
the President of the Chamber shall fix a date for 
the opening of the oral proceedings, unless the par- 
ties agree to  dispense with them; even if there are 
no oral proceedings, the Chamber always retains the 
right to cal1 upon the parties to supply verbal explana- ' 

tions. 
" 5 .  Witnesses or experts whose names are men- 

tioned in the written @oceedings must be avaiiable 
so as to appear before the Chamber when their pre- 
sence is required." 

The object of paragraph r was to make *it  quite clear 
that summary procedure consisted of two parts. The object 
of paragraph 2 was to endow the written proceedings with 
the requisite flexibility in accordance with the principIe 
adopted a t  the preceding meeting. Paragraph 3 dealt 
only with evidence other than the documents which were 
to  be attached to the written statements. The wording 
was somewhat different from that of Article 49 of the Rules, 

* D 2, A. 3, p p  672-676. 
1 Article 41 of Rules of 11.1rr.36. 



Article 7 

so as to avoid the difficulties involved by the application 
of that article. 

Jonkheer VAN EYSINGA considered that this draft accu- 
rately reproduced the principles adopted by the C0urt.l 
The institution of this procedure, which as a rule would 
consist of two parts and which was very flexible, would 
be in accordance with the ideas which he had himself 
expressed when he had said that, apart from the expe- 
ditious character of summary procedure, he foresaw in 
the new Chamber of five judges possibilities for a develop- 
ment, which had hitherto been impossible, in the use 
made of the summary form of international judicial pro- 
ceedings. 

IVith regard to the wording of the text, the second 
sentence of the second paragraph ran: " The Chamber 
may, however . . . in accordance with an agreement be- 
tween the parties. . . " Did this mean a forma1 agree- 
ment, submitted for instance in a specid document ? 

The PRESTDENT did not think so. 

Jonkheer VAN EYSIXCA had asked this question because 
tbere was a risk of the text being so construed. Would 
is not be better to use the form;la ernplo~ed in several 
articles of the Statute (for instance, Article 27) when the 
meaning was that the parties were agreed in submitting 
a request and simply to  say " when desired by the parties " 
or " if the parties so request " ? 

The PRESIDENT said that the second sentence of para- 
graph 2 would then read: 

" The Chamber may, however, if the parties so 
request or in view of the circumstances and after 
hearing the parties, deviate Rom ", etc. 

M. GUËRRERO, Vice-President, preferred the wording of 
the Drafting Committee, because that proposed by Jonk- 
heer van Eysinga rnight give the impression that the inten- 
tion was to exclude an understanding recorded in a special 
agreement. On the other hand, in the draft hefore the 
Court, the word " agreement " would cover any iinder- 
standing between the parties, whether ernbodied in a special 
agreement or reached in the course of the exchange of 
views which would take place between the President and 
the parties' agents before the proceedings. 

The PRESIDENT thought that there was ~racticaIIy no 
difference between the two wordings proposed. The 
meaning in both cases was an arrangement in a broad 
sense which must be arrived at during the first stage of 
the written proceedings. 

Jonkheer VAN EYSINGA said that, in his view, the second 
sentence of paragraph 2 would cover a second exchange 
of Memorials. The arrangement might therefore be reached 
either after the first exchange of Memorials or earlier. 

In  any case, since the sort of agreement contemplated 
was a quite informa1 one, it would perhaps he inadvisable 
to  use a wording which seemed to imply something of a 
formal character. 

M. ANZILOTTI thought that paragraph 2 of the draft 
proposed by the Drafting Committee was rather designed 
to cover the case of a clause in a special agreement regarding 
the presentation of a second document in the written pro- 
ceedings. Anything else seemed to be covered by the latter 
part of the text. If, after the presentation of the first 
document of the wntten proceedings, a need were feIt for 
another written statement, one of the parties would suggest 
it to the Court, wfiich, having regard to the circumstances 

and after hearing the parties, rnight cal1 for further writte 
statements. 

Baron ROLIN-JAEQUEMI'NS remarked that the Charnbc 
inust not he bound by an agreement between the partie: 

M. GUERRERO, Vice-President, emphasised that, in th 
view of the Drafting Comrnittee, the word " agreement 
did not necessarily imply the existence of a documen 
previously s i ped  by the parties, but would cover als 
a simple understanding between the latter. On the otht 

,hand, the second possibility was purely a matter for t h  
Court; it had nothing to do with an agreement betwee 
the parties. The Court, in special circumstances or becau: 
the written statements alreaùy presented did not affor 
sufficient data for i t  to  go upon, might decide to rnake a 
exception to the general rule. 

Baron ROLIN-JAEQUEMYNS pointed out that i t  was no 
a question of a right conferred on the parties, but of a 
option given to the Chamber. I t  was not said that t h  

. latter was obliged to give effect to  an agreement betwee 
the parties if they were agreed, or even if the Chambt 
considercd that there were reasons for so doing. Th? mo: 
radical deviation from the rule would be the suppressio 
of the wntten proceedings, but there might aIso be deviatior 
on points of lesser importance. 

In any case, as the paragraph said that the Court migh 
-and not must-do' something, the question was not c 
great importance. The Court was entirely free t o  hav 
regard to circumstances. 

Count RO~T~VOROWSKI considered that the second ser 
tence of the second paragraph contemplated not the omissio 
of the written proceedings, but rather their cxtensior 
The word " however " (totttefois) seemed clearly to sugge: 
this meaning. If the word " agreement " appeared to 
restrictive, it might be replaced by " understanding ' 
which was perhaps a rather wider term. 

M. EAGAOKA recalled the observations made by hir 
at  the previous meeting in regard to oral proceeding! 
It seemed necessary, however, that there should in a 
circumstances be written proceedings. Did the word 
" deviate . . . in any way " contemplate the possibilit 
of there being no written proceedings ? 

The PRESIDENT thought that it followed from the fin 
two paragraphs read in conjunction that there wouId i 
al1 circumstances be written proceedings. 

M. NAGAOKA, in those circumstances, did not oppose th 
adoption of this paragraph. 

Jonkheer VAN EYSINGA, with regard to the questio 
raised by M. Nagaoka, observed that Article 32 of th 
existing RuIes would still remain in force. Aiccordingl~ 
if, under that article, the parties said that they would h 
satisfied with purely oral proceedings, in a case to  be deal 
with by summary procedure, i t  must be possible to arrang 
accordingly. 

M. FROMAGEOT, in order to avoid the difficulty mer 
tioned by M. Nagaoka, proposed the following wording: 

" The Chamber may, however, in accordance wit 
an agreement between the parties (or: if the partit 
so request), or in view of the circumstances and aftt 
hearing the parties, cal1 for the presentation of suc 
other written statement as may appear fitting in th 
case before the Chamber." 

The PRESIDENT took the opinion of the Court on t h  
question whether, in the second sentence of paragraph 
of Article 72, the words " rnay . . . in accordance wit 



an agreement between the parties " shouId be replaced by 
" rnay . , . if the parties so request ". 

By six votes to four, the Court decided that this change 
should be made. 

The PRESIDENT next put the following question: 
" Does the Court decide that the words ' deviate 

from the provisions of this paragraph in any way . . .' 
in the second sentence of the second paragraph, be 
replaced by the words: ' call for 'the presentation of 
such other written statement as may appear fitting 
in the case bcforc the Chamber ' ? " 

The whole sentence would then read: 
" The Chamber may, however, if the parties so 

request, or in view of the circumstances and after 
hearing the parties, call for the presentation of such 
other written statement as may appear fitting in the 
case before the Chamber." . 

The President gathered that he might consider para- 
graph 2 as thils amended adopted, wthout proceeding to 
take a vote. 

M. NEGULESCO observed that some parties, in accordance 
with the practice provided for in their own municipal codes, 
might dcsirc to reverse the order of the written and oral 
proceedings; accordingly, he raised the question whether, 
seeing that Article 32 allowcd parties to  propose modifica- 
tions in the procedure, some reference should not be made, 
after the first paragraph, to possible agreements between 
the States concerned cither to dispense with one of 
the two parts of the procedure or to reverse their 
order. 

The PRESIDENT pointed out that, undei- Article 32, an 
agreement between the parties did not by itself suffice to 
modify the procedure. The proposed modification must 
also be considered appropriate by the Court. The powers 
of parties in this respect were not unlimited. 

Count R o s ~ w o ~ o w s ~ i  observed that, in adopting the 
principles on which the Drafting Committee had prepared 
a text, the Court had been guided by the idea that summary 
procedure, though it should retain a certain fleuibility, 
should be defined in the Rules with some degree of precision. 
M. Negulesco's proposa1 might involve a danger that 
parties would not be so clear in their minds what to 
expect. 

The PRESIDENT said that, unles2 there were any other 
observations or suggestions in regard to the other para- 
graphs of Article 72, he would regard paragraphs 1, 3, 
4 and 5 as adopted. 

M. NAGAOKA, in regard to paragraph 4, said that he 
maintained the view expressed by him on February 28th. 
Sumrnary procedure, as its name indicated, irnplied some- 
thing simple and short. But the system contemplated in 
paragraph 4 might resuit in a procedure inconsistent with 
that conception. 

M. Nagaoka therefore still thought that there should 
be no oral proceedings in summary procedure, unless the 
parties so desired. 

The PRESIDENT askcd the Court whether they adopted 
lirticIe 72 in thc form submitted by the Drafting Com- 
mittec, subject to the amcndrnents already decided 
upon. 

Baron ~ O L I P ; - J . ~ E Q U E X Y ~ S  observed that, in the course 
of the discussion, it had apparently been proposed to 

dispense either with the written proceedings or with the 
oral proceedings, Before voting on the whoIe article, 
should not the Court express an opinion in regard to  
these suggestions ? In any case, it was essential to  vote 
on paragraph I. 

M. GUERPERO, Vice-President, desired to  expIain the 
general plan of Article 72, which was bascd on the three 
principles adopted by the Court on February 28th. In 
summary procedure there would normally be written pro- 
ceedings and oral proceedings. The former would consist 
of the presentation of a single written statement by each 
party. 

If the parties agreed, or if the Court considered it  neces- 
sary, it rnight order one or more subsequent exchanges 
of written statements. Finally, the Chamber would also 
hold oral proceedings, unless the parties agreed to dispense 
with thern. 

M. NEGULESCO wond~red whether, in practice, the sys- 
tem proposed for summary procedure would not result in 
a procedure identical with that. before the full Court 
and quite as long. M. NeguIesco would therefore be.obliged 
to vote against paragraph 4 of the text proposed by the 
Drafting Comrnittee, since a real difference between pro- 
cedure before the Chamber and proce4ure before the full 
Court could be established only by providing that in a case 
where each party filed two written staternents there would 
be no oral proceedings proper but merely verbal explana- 
tions. 

The PRESIDENT asked the Court whether they adopted 
paragraph 4 of Article 72 as submitted by the Drafting 
Committee. 

By seven votes to  three, this paragraph was adopted. 

The PRESIDENT proposed to submit paragraphs I, 2, 
3 and 5 of Article 72 al1 together for adoption by the 
Court. 

There being no observations, he declared these para- 
graphs adopted subject to the arnendments made in para- 
graph 2 in the course of the meeting. Accordingly, Xrti- 
cle 72 as a whole+was adopted in second reading. 

I I . I I I . ~ ~ . *  
1 

Article 72. - Fin& Adoption. 

The PRESIDENT said that, in paragraph 2 ,  the Drafting 
Committee proposed to delete the words " . . . ri E'a#aire 
dont la Chambre est saisie " (to the case before the Chamber), 
which was difficult to render .in English. The reference 
to Article 42 would have to  be corrected, because, the 
Comrnittee's proposa1 having been accepted, the reference 
should now be to Article 41. In paragraph 4, the Drafting 
Committee proposed to delete the word " toujours " (always), 
which seemed superfluous. 

M. NAGADICA, observing that, in Article 47, the text 
adopted read " après que I'aflaire est en état ", omitting 
the word " daienzie " (" is ready " instead of " has become 
ready "), suggested that the same change should be made 
in paragraph 4 of Article 72. 

This was agreed to. 

There being no further observations, Article 72 was 
finally adopted as thus amended. 



314 Article 7 

ARTICLE 73 (Article 70, old Rules).  

JUDGMBNTS GIVEN BY THE CHAMBERS OF THE COURT 

28.11.35.' The REGISTRAR recalled that, besides the notion ailuded 
Discussed as Article 70 (old Rules) .  to by M. Frornageot, there had been a wish to  prescribe 

Tlie PRESIDENT invited the Court to take up Article 70, in the present Article 7o-which was repre~ented by 

which was as follows in the existing Rules: cle 77 of the draft-that the formula a t  the beginning of a 
judgrnent rendered by a Chamber should be:  " The Court, 

" The judgment is the judgrnent the rendercd as a Chamber for Summary Procedure (Special 
in the Chamber for Surnmary Procedure. I t  shall Chamber) . - ,  , (c j .  Judgment N ~ .  3, of 19z4 ). 
be read at a public sitting of the Chamber." 

In view of this observation, M. FRO~~AGEOT proposed 
He added that the Co-ordination Commission had not to in the text suggcsted by hirri: u . , . are judgmentç 

proposed any change in this article, the purpose of which rendered by the Court u .  

was to make it clear that a decision given by the Chamber 
was really a decision of the Court. The PRESIDENT took a vote on the following question: 

M. URRUTIA, referring to certain discussions which had " Does the court prefer for Article 77 the following 

taken place previously l, said that this article seemed text to  that proposed by the Drafting Committee: 

clearly to  diiterentiate between two distinct proceedings: " ' Judgments given by the Special Chambers or 
the rendering of judgment by the Court in the Chamber by the Chamber for Summary Procedure are judg- 
for Summary Procedure, and the reading of the judg- ments rendered by the Court. Nevertheleçs, they 
ment a t  a public sitting of the Charnber. shall he read at a public sitiing of the Chamber ' ? " 

The PRESIDEKT put the following question to  the Court: Ry eleven votes to one, the Court answered the question 
" Does the Court adopt Article 70 of the Rules in the affirmative. 

(with the text 'at prescnt in force) ? " - The PRESIDENT recalled Jonkheer van Eysinga's pro- 
By eight votes to  two, the Court adopted this article. posa1 to add the words " referred to in Articles 26 and 27 

of the Statute " after the words " Special Chambers ". 
9.1~.35.** Baron ROLIN-JAEQUEMYNS considered that this addi- 

Adopted in First Reading as Article 77. tion was unnecessary, since Articles 26 and 27 of the Statute 
Text discussed: had already been mentioned in Article 74, which was placed 

" The judgment is the judgment of the Court rendered 
a t  the beginning of Section 4. 

either in one of the Spccial Chambers or in the Chamber Jonkheer VAN EYSINGA did net Press the point. 
for Summary Procedure. I t  shaIl be read a t  a public Adopted in first reading. 
sitting of tlie Chamber." 

Jonkheer VAN EYSINGA proposed, unleçs there were 28*11.36. 

some definite reason to the contrary, to  add after the Article 73. - Second Reading. 
words: " in one of the Speciai Chambers " ( e n  Clzambre The article was adopted with a minor change in the 
spéciale), the words: " referred to in Articles 26 and 27 French text. 
of the Statute "; the Drafting Committee had inserted 
these words everywhere else where the Special Chambers I I , ~ ~ l . 3 6 . *  
were concerned. Article 73. - Final Adoption. 

M. URRUTIA had nothing to Say regarding the substance 
of the article, but wondered whether it would not be better 
to place the article, suitably worded, under the heading 
devoted to judgments. 

M. FROMAGEOT explained that the only object of Arti- 
cIe 77 was to make it  known that, although judgment 
was rendered by a Special Chamber, it was to  be regarded 
as judgment by the Court. The wording of the article 
did not satisfy M. Fromageot, because it  did not clearly 
bring out this main idea; he therefore proposed the fol- 
lowing text : 

" Judgments given by thc Special Chambers or 
by the Chamber for Summary Procedure çhall be 
regarded as judgrnents rendered by the Court. Never- 
theless, they shall be read at a public sitting of the 
Chamber." 

With regard to  the position of the article, as it stated 
that the judgrnent would be read at a sitting of the Chamber 
-a provision peculiar to Chambers-M. Frornageot pre- 
ferred to  keep it in the present section. 

* D 2, A. 3 .  P. 371. 
**  D 2 ,  A. 3. Pp. 449-450. 

P. 318 (Article 74). 

The PRESIDENT said that the Drafting Committee pro- 
posed to substitute the word " séance " for " aztdience " 
(the English text already coptained the word " sitting "). 

Jonkheer VAX EYSINGA wondered whether, as the parties 
would be present, the word " audience " would not be more 
appropriate. 

The REGISTRAR explained that, with regard to  judgments, 
the Statute (Article 58) laid down that they would be 
read " en séawce 9zcbliq14e " (open Court). In the case of 
advisory opinions, it said ('4rticle 67) that they would' be 
delivered " en aldience publique " (open Court) ; but that 
was simply because Article 67 reproduced the text of the 
old Rules, which were themselves an interpretation of the 
original Statute. In any case, the Drafting Committee had 
considered that, as the provision of the Statute regarding 
judgments used the word " séance ", the same word should 
be used here. 

In the English text the words " Nevertheless, they shall 
be read " were replaced by " They will be read, however ". 

There being no further observations, Article 73 was finalty 
adofited with the amendment proposed. 

* D 2, A. 3, pp. 735-736. 



I 

Article 74 .3I5 

ARTICLE 74 (Article 62, old Rules). 

22.11.35.* 
Discussed a s  Article 62 (old Rules) .  

The PRESIDENT opened the discussion on the articles 
relating to  judgment (Articles 62-65) as submitted by the 
Co-ordination Commission.l He observed that, in Arti- 
cle 62, paragraphs (a), (b) and (c)  had not been amended 
by the Co-ordination Commission. In paragraph (d), after 
the words: " the agents ", the words " and counsel" had 
been added. The Court would probably now wish also to 
add " advocates ". 

M. ANZILOTTI asked whcther it was necessary to state 
the names of al1 counsel and advocates, who were some- 
times very numerous. 

The PRESIDENT said that the Co-ordination Commission 
had proposed no changes in paragraphs (e), (f) ,  (g) or (h). 

In paragraph ( i ) ,  the Commission proposed to say: " the 
decision, if any, in regard to costs " ; this referred, of course, 
to  the costs mentioncd in Article 64 of thc Statute. 

In  paragraph (j), instcad of: " the number of judges 
constituting the majority contemplatcd in Article 55 of 
the Statute ", the Commission proposed simply to  Say: 
" the nümber of judges constituting the majority ", deleting 
the rest of the sentence. 

In paragraph 2 of -4rticle 62, no change was proposed 
by the Commission. 

Date on which n Judgment  shall be regarded as adopted. 

M .  URRUTIA asked for an explanation in regard to para- 
graph (a)-of Article 62. 

Was the Court's judgment dated the day on which the 
Court finally voted upon it  a t  the deliberation, or the day 
on whicli it was read in open Court ? 

The PRESIDENT drew hl. Urrutia's attention to Article 64 
of the Rules, which appeared to supply the answer to his 
question. 

M. URRUTIA said that that article referred only to  the 
date on which the judgment took effect. The Statute 
contained provisions the import of which was different: 
Article 56 said that the judgment would state the reasons 
on which it  was based and contain the names of the judgeç 
who had taken part in the decision, and ~ r t i c l e  58 said 
that the judgment would be read in open Court, due notice 
having been given to the agents. 

I t  was therefore possible to  conceive two stages: the 
judgment being dated the day on which the final vote 
was taken at the deliberation; and the reading of the 
judgment in open Court being merely a subsequent solernn 
forrnality . 

The PRESIDENT said that, if that view were taken, a 
judge who had taken part in the vote on the second reading 
could be absent when judgment was delivered and yet be 
regarded as having taken part in the decision. 

M. GUERRERO, Vice-President, still felt some doubt as 
to the soundness of the Court's present practicc of men- 
tioning as having taken part in the decision only judges 
who were present when a judgment was read out in open 
Court. For, if a judge had çat in a case from the begin- 
ning until the final text of the judgment was adopted, 

and then. for some reason. was unable to  be ~ re sen t  at 
the Sitting held for delivery of judgment, his voie was not 
reckoned and al1 the work done by hini became of no avail. 
Would it  nol be equitable to reckon such a judge's vote 
and to include his name amongst those of the judges who 
had taken part in the d5cision ? If the Court were prepaied 
to  a,gree to  an amendment of its practice in this sense, 
paragraph ( b )  of Article 62 might be amended to read: 
" the names of the judges who have participated in the 
Proczedings anfil the vote upon the jztdgment ". 

M. ALTAMIRA recalled that the Court's idea, when it 
had laid down that the judgme;t was to  bear the date 
of the day on which the public sitting for its deIivery was 
held, had been to Ieave open until the last moment the 
possibility, if need be, of rnodifying it ;  this might beco~ne 
necessary, for instance, if in the interval between the vote 
and the delivery of judgment one or more judges altered 
their opinions. For this reason, M. Altamira did not think 
it possible to  modify the Court's practice in the manner 
suggested, without disturbing a position which was essential, 
if the possibility of varying the judgment up to the last 
moment was to be kept open. 

Jonkheer VAN EYÇINGA emphasiscd that international 
justice also was dominated by a great principle which 
must govern al1 legal proceedings-namely, pubIicity. And 
the reading of the judgment in open Court was an essential 
element of publicity. The reading of a judgment, therefore, 
was not merely the forma1 promulgation of an instrument 
already existing: it constituted the judgment. The import- 
ance of this great principle of law was shown, inter alia,  
by the fifth reservation made by the Senate of the United 
States of America in 1926 with regard to  the accession of 
the United States to  the Court's Statute: " That the Court 
shaIl not render any advisory opinion except publicly." 

M. GUERRERO, Vice-President, considered that the ques- 
tion of publicity did not enter into the rnatter which the 
Court waç considering. Many arbitral awards were given 
without being delivered in public, and that fact had' 
not affected their authority. The danger foreseen by 
M. Guerrero was of another kind: the existing practice 
might, if a judge were unable to attend the public Sitting. 
result in reversing the rnajority attained when the final 
vote on the judgment was taken. I t  should therefore be 
laid down that the judgment of the Court became definitive 
when the vote on the second reading was taken, and not 
on the date of its delivery in open Court. 

M. ANZILQTTI did not think that the question should 
be reparded from too narrow a s tand~oint .  The contin- 
,genc;envisaged by M. Guerrero rnighi arise between the 
first and second readings just as easily as between the 
second reading and the delivery of judgment, and he did 
not think it possible to base the solution of a question 
of this kind on difficulties which rnight arise in any case. 
Moreover, the importance attached in some countries to 
the public delivery of judgment was so grcat that M. Anzilotti 
thought i t  would be difficult to  adopt a rule other than that 
established by practice. 

The question, however, was really a different one. In 
makina his observation. M. Urrutia had doubtless had " 
in rnind, not the practice'juçt referred to, but that according 
to which judges who left before the delivery of judgment 



were allowed to add to it a note-which, incidentally, 
was devoid of any legal significance-recording that they 
had taken part in the deliberation and how they had v0ted.l 

Whatever had been the reasons which had ied the Court 
to adopt this practice, it was certain that there had been 
no intention to weaken the rule to the effect that the decisive 
date was that on which judgment was read in open Court, 
but mereIy to reconcile this rule with the fact that some 
judges were sornetimes obliged to leave before delivery 
of judgrnent. 

M. GUERRERO, Vice-President, said that his remarks 
were directed solely to the rule concerning the indication 
of the judges participating in a judgment. 

He was not critjcising the reading of judgment in open 
Court, or the fact that a judgment bore the date of the 
day on which it was read. 

The REGISTRAR traced the historical origin of the prac- 
tice according to which only judges present when judg- 
ment was delivered were shown as having participated 
therein. 

I n  the Hague Convention of 1699, it was laid down 
that the judgment was to be signed by al1 rnembers of 
the Arbitral Tribunal. This provision was niodified in 
1907, and the Statute of the Court, which provided that 
only the President and the Registrar should affix their 
signatures, followed. the 1907 Convention in this respect. 

Neverthcless, the idea underlying the 1899 Convention 
had not been completely abandoned, and a trace of it 
was to be found in the fact that, in the judgment, were 
rnentioned only the narnes of judges who would have 
been able to sign it if the Statute had laid down that they 
must do so. A judge who left after the vote but before 
delivery of judgment would not be able to sign. Another 
thing which reflected this idea was the word " présents " 
(before) at the head of the list of judges given a t  the begin- 
ning of every judgment. 

In repiy to a question put by certain judges, M. ANZILOTTI 
explained that, if a judgment had been duly adopted 
at . the deliberation but, on the day on which it was to 
be delivered, there was no quorum, the judgment could 
not be delivered. 

M. FROUAGEOT pointed out that until judgment had 
been delivered there was no judgment. 

M. SCHUCKING also found it very difficult to accept the 
reasoning of the Vice-President. The latter's system would 
in effect give rise to two categories of judgments: those 
adopted in private, which, thongh unalterable, had no 
binding force, and those which had been.made public and 
thereby acquired binding force. But, under the Statute, 
a judgment only came into existence upon its delivery. 

The PRESIDENT noted that M. Urrutia proposed no 
amendment. The Vice-President, on the other hand, wished 
to add some words to paragraph ( b )  of Article 62, in order 
to take into account M. Urrutia's observations in regard 
to paragraph (a). Accordingly, there was no amendment to 
paragraph (a), which rnight therefore be regarded as adopted. 

Paragraph (a) was adopted. 

The PRESIDEST opened the discussion on paragraph (b): 

" (b) The names of the judges participating ". 
M. GUERRERO, Vice-President, again submitted his pro- 

posa1 that paragrapli (b) should be worded as follows: 

" (b} The names of the judges who have partici- 

l Cf., for instance, A /B  63, p. 89; 61, p. 250, etc. 

pated in the proceedings until the final vote upon 
the judgment ". 

The PRESIDENT said that he would vote against the 
amendment because it seemed to be inconsistent with 
the general system of the Statute. 

According to Article 54 of the Statute, the deliberation 
extended from the close of the oral proceedings until 
judgment was delivered. If the last paragraph of Arti- 
cle 54 was to be observed, everything which happened 
in the Court during this period must be treated as secret. 
Eut to refer in the Rules-to decisions taken during the 
deliberation would seem inconsistent with this. 

M. ANZILOTTI, in connection with what had already 
been said by the Registrar, observed that dissenting opin- 
ions could be signed only just before judgment was read 
in open Court. In any case, therefore, a judge who went 
away must give up his right to append a dissenting opinion. 
That seemed to prove that the idea of the authors of the 
Statute was that, until read in open Court, a judgment did 
not exist. 

Baron ROLIN- JAEQUEMYNS, on the contrary, thought 
that, after the second reading, a judgment did exist, though 
it remained secret. That was why, in the case of a judgc 
obliged to leave The Hague before the delivery of judg- 
ment, it would seem normal to mention his name and how 
he had vo ted. In Baron Rolin- Jaequemyns' view, however 
this did not involve any amendment of the provision undei 
discussion. 

Jonkheer VAN EYÇINGA thought that the Statute, when 
it spoke of the judges ulho had taken part in the judg- 
ment, meant: " who had been present at the delivery of 
judgment ". The English text, moreover, left no dou 
on this point. 

M. NEGULESCO said that he had always considered th 
the Court's decision dated from the delivery of judgm 
and that al1 that had taken place before, including 
votes on the first and second readings, formed part 
the deliberation. The practice of allowing judges w 
Ieft before the delivery of judgment to append dedaration 
to the judgment did not seem to him in conformity with th 
Statute. 

M. FRO~IAGEOT wished the text to be left as it was 
The Court must not appear, by the adoption of an amen 
ment to the Rules, on the lines of M. Guerrero's pr 
to be departing from the terms of the Statute, which 
said: " the judges who have taken part in the dec 
and nothing more. 

The PRESIDENT invited the Court to express their opi 
in regard to  M. Guerrero's amendment to the effect 
paragraph ( b )  should be worded as follows: 

" (b) The names of the judges who have partici 
pated in the proceedings unntil the final vote upon th 
judgment." 

The amendment was rejected by eight votes to three. 
The PRESIDENT said that that being so, paragraph ( b  

was adopted in its existing form. 
He observed that paragraph (c), " the names and sty 

.of the parties ", had not been altered by the Co-ordinatio 
Commission; and, there being no observations, he declar 
paragraph (c) adopted. 

The President said that, in paragraph ( d ) ,  the Co-ord 
nation Commission proposed to add the words " an 
counsel " after the words " the agents ". Being hirnse 
responsibie for this proposal, however, he announced hi 
intention of withdrawing it. 



Article 74 

There being no observations, the President declared 
paragraph (d) adopted in its existing form. 

He added that paragraph (e), " the conclusions of the 
parties ", had not been altered by the Co-ordination Com- 
mission. 

There being no observations, he declared it adopted. 

In connection with paragraph ( j ) ,  " the matters of fact ", 
which the Co-ordination Commission had not proposed to 
amend, the REGIÇTRAR observed that, in practice, the 
judgment also contained a record of the proceedings (" qzta- 
lités ") . Was that to be regarded as covered by the matters 
of fact ? 

M. FROMAGEOT would prefer it to be expressly mentioned. 

The PRESIDENT noted that the Court was agreed that 
a new head covering a summary of the proceedings should 
be inserted between (d) and (e ) .  

hl. FROMAGEOT asked whether, instead of: " circonstances 
de fait ", they might not say: " exfiosé des 'faits ". 

The PRESIDENT noted that there was no objection to 
this suggestion. 

There being no observations with regard to (g), " the 
reasons in point of law ", the President considered that 
paragraph adopted. 

Paragraph ( h ) ,  " the operative provisions of the judg- 
ment ", was similarly disposed of. 

The President observed that the Co-ordination Com- 
mission proposed to replace the existing text of (i) by the 
following : " the decision, if any, in regard to costs ". 

M. GUERRERO, Vice-President, proposed the deletion of 
this paragraph. The question of costs should be dealt 
with in the operative part of the judgment, but there was 
no need expressly to Say so in the RuIeç. 

The PRESIDENT pointed out that usually the operative 
provisions followed the lines of the submissions, but that 
there was nothing in Article 64 to prevent the Court from 
awarding costs against a party even if the other party had 
not put in a claim for them. 

M. ANZILOTTI referred to the fundamental principle that 
a judge could not go beyond what was daimed by the 
parties. In his view, this principle also held good with 
regard to an award of costs. 

The PRESIDENT, whilst observing that in English prac- 
tice a statement of claims did not necessarily mention 
costs, thought that, if an award of costs were regarded as 
implicitly covered by the words " operative provisions ", 
there would be some difficulty from the point of view of 
Anglo-saxon law. 

M. SCH~CKING supported the proposa1 to deIete this 
head. For, if a decision as to costs had to be given, it 
would always have to be embodied in the operative part 
of the judgrnent; and it would have to be indicated in the 
grounds why this decision as to costs had been included 
in the operative provisions. 

23.11,35.* 
Discwssed as Article 62. 

The PRESIDENT invited the Court to resume the dis- 
cussion of Article 62 of the Co-ordination Commission 
(contents of judgments),l at head ( i ) ,  concerning the deci- 
sion, if any, taken by the Court under Article 64 of the 

* D 2, A.  3, pp. 324-326. 
l Ibid., p. 877. 

Statute. He recalled that the Vice-President had proposed 
the deletion of this head. The President, after studying 
the question, wished to ask M. Guerrero not to press his 
proposai. Apart from reasons based on Anglo-saxon 
practice, according to which costs were Ieft entirely to the 
discretion of judges, he had a reason of a general nature 
for making this request; for, if the Court amended the 
provisions in the Rules in regard to costs, it was to be 
feared that the inference might be drawn that the Court 
intended henceforward to adopt the practice of making 
awards of costs. 

M. GUERRERO, Vice-President, saw no objection to 
retaining the provision in its existing form ,without the 
amendments proposed by the Co-ordination Commission. 
If the existing text were retained, he could withdraw his 
proposal. 

The PRESIDENT thanked M. Guerrero: the Court might 
therefore retain head (i) in its existing form. ~erhaps ,  
however, the Court would have no objection to the dele- 
tion of the reference to Article 64 of the Statute. 

There being no observations, the President said that 
head (i) would be referred to the Drafting Committee, 
which would be guided by what had just been said. 

He opened the discussion on head (j), which, in its 
existing form, was as folIows: . 

" (IO) The number of the judges constituting the 
majority contemplated in Article $5 of the Statute." 

The Co-ordination Commission proposed the deletion of 
the reference to the Statute. 

M. URRUTIA wondered whether it would not be better 
to Say: " the names of the judges ", rather than: " the 
number of the judges ". 

M. ANZILOTTI pointed out that, as a rule, the names 
could be ascertained by comparing those of dissenting 
judges. 

The PRESIDENT had not heard any objection to the 
deIetion of the words: " contemplated in Article 55 of the 
Statute ". 

Jonkheer VAN EYSINGA observed that, in the revised 
Rules, there were four articles containing lists-namely, 
39, 40. 55 and 62. 

In three of these articles, the lists were exhaustive; 
onIy in ArticIe 55, which contained the words " in par- 
ticular ", was the list intended merely to.indicate a mini- 
mum. Perhaps i t ,  would be a good thing to allow the 
Drafting Committee to consider whether the words " in 
particular should not likewise be added in Article 62. 

M. GUERRERO, Vice-President, thought that the pro- 
posed draft of head ( j )  presupposed that the majority 
had been constituted when the judgment was adopted 
and consequently before its delivery. 

M. URRUTIA said that the  same objection had occurred 
to him on reading the second paragraph of the article: 

" Dissenting judges may, if they so desire, attach 
to the judgment either an exposition of their individual 
opinion or the statement of their dissent." 

That seemed to imply that a judgment was already 
in existence when individual opinions were prepared. 
M. Urrutia thought that it followed that a distinction 
should be drawn between the final adoption of the judg- 
ment and its delivery in, open Court. 

M. ANZILOTTI thought that the French text of head (jj 
should be brought into line with the English. The word 



" constituting " was used in the English text, which might 
be translated by " constittianl ". The English text did not 
Say " ~yuvzt  constitzcé " (having constituted). 

M. FROMAGEOT said that the same observation appIied 
to  head (b) ,  where the English text said " participating ", 
whereas the French said " qui y ont pris part ". 

Jonkheer van Eysinga's proposal to  add the word " nofam- 
went " (in particular) to Article 62 might aIso be referred 
to the Drafting Committee. 

Baron ROLIN- JAEQUEMYNS was not in favour of inserting 
this word; there might be a temptation to take advantage 
of it to introduce a series of new points in the judg- 
ment. 

M. ANZILOTTI, with regard to paragraph 2 of Article 62, 
reiterated the objection frequently recorded by him in 
respect of the practice of allowing dissenting judges to  
attach to  the judgment a staternent of their dissent without 
giving reasons, a thing for which no provision was made 
in the Statute. 

The REGISTRAR, with reference to  this point, recalled 
that, in allowing this practice, the Court had argued as 
followsl : under the Statute, judges composing the minority 
might or might not append their individual opinion to a 
judgment; it followed that, if dissenting opinions were 
not appended to a judgment, it might be supposed that the 
judgment had been unanimous, whereas in reality it  rnight 
have been adopted by a very narrow rnajority. Unless 
the nurnber of judges voting for and against were published, 
the optional publication of dissenting opinions might 
therefore resuIt in an erroneous impression. 

The publication, however, of the numerical result of 
th.e vote gave rise to  another difficulty; for, if it were 
stated that six judges voted for the judgment and five 
against, and if onIy one dissenting opinion were appended, 
i t  would be wondered wlio were the four other dissenting 
judges. That was why it had been seen fit to encourage 
such judges to indicate how they had voted. 
. As, however, under the Statute, the Court could not 
cornpel a judge to pubIish a diçsenting opinion, al1 that 
could be done was to give judges the option of simply 
stating the fact that they dissented. 

Date on which the Judgmenl shall be regarded as adopted. 

M. NEGULESCO wished for an explanation as to  the 
import of the words: " les noms des juges qui y ont pris 
pari ", in head ( 6 ) .  These words were also to be found 
in Article 56 of the Statute. Did they mean the judges 
present when judgment was delivered, or the judges who 
had taken part in the deliberation upon and adoption of 
the judgment ? 

The PRESIDENT obsenred that, in the Court's practice, 
this phrase was taken as meaning the judges who had 
taken part in the judgment in the sense that they were 
present on the Bench when judgment was delivered in 
open Court. 

M. GUESRERO, Vice-President, askcd whcther this prac- 
tice was really in conformity with the Statute, which did 
not say that the vote was to  be taken at the hearing for the 
delivery of judgment, but seemcd to presuppose that it was 
an already existing judgment which was read at the hearing. 

i3aron ROLIN-JAEQUEMYNS thought ,that, at  al1 events 
in theory, a judge could change his opinion between the 

Cf. D 2, A. ,  pp. 172, zoo et sqq. 

final vote and the delivery of judgment, even if that woul~ 
involve a shifting of the majority. 

M. URRUTIA said that, in order to  avoid prolongin1 
the discussioh, he would vote for the proposed text, thongl 
h e  maintained his opinion that the judgment came intt 
existence with the decision taken by the Court in seconi 
reading, and that the reading of the judgment in open Cour 
constituted simply a promulgation which rnight take plac 
with judges who had not participated in the voting upoi 
the Bench, provided that there was a quorum. 

If the article were adopted as it stood, M. Urrutia would 
however, raise these points again in second reading. 

M. GUBRRERO, Vice-President, accepted M. Urrutia's sug 
gestion. The question was a very important one, and if th 
Court, in revising the RuIes, came to the conclusion tha 
its present practice , was inconsistent with the intentio. 
of the Statute, it should not hesitate to change it. 

Jonkheer VAN EYSINGA was quite prepared to  take th 
question up again in second reading, but he thought i 
should not be forgotten that the eçsential function of 
judge was to deliver judgment, and that was done vin 
voce and in open Court. It was impossible to substitut 
for this proceeding a decision taken in private and whic' 
really formed part of the preparatory work done by th  
judges. 

M. FROMAGEOT thought that, at  the second reading 
they should discuss not only Article 62, but also Article 3 
of the Rules concerning deliberations. The question wouI1 
be whether the latter articIe should be amended so as t 
read: " the Court shall sit in private to deliberate a n  
adjudicale . . .". 

Article 62 (continued). 

The PRESIDENT proposed that the Court should vot 
upon Article 62 as amended. He noted that M. Urruti 
had reserved the right to present observations regardin 
the second paragraph of the article in second readin 
and that the Vice-President, Count Rostworowski ans 
M. Negulesco associated themselves with M. Urrutia' 
rescrvation. 

Article 62, as amended, was voted upon and unani 
mously adopted, subject to this reservation. 

Adopfed as Article 82  in First Reading. 

The article was adopted with the following text 

" I. The judgment shaIl contain: 

" The date on which it is pronounced; 
" The names of the judges participating; 
" A statement of who are the parties; 
" The names of the agents of the parties; 
" A summary of the proceedings; 
" The submissions of the parties; 
" A statement of the facts; 
" The reasons in point of law; 
" The operative provisions of the judgment ; 
" The decision, if any, in regard to costs; 
" The number of judges constituting the majc 

rity. 

" 2.  Dissenting judges may, if they so desire, attac 
to the judgment either an exposition of their individu: 
opinion or a statement of their dissent." 



Articles 74, 75 319 

Article 74. - Second Reading. 

M. . F ~ o h f i i c ~ o ~  proposed that, in the ninth line, the 
words " Les lnotifs de  droit . . . " should be substituted 
for " raisons de droil ". 

M. NAGAOKA asked whether tlie enurneration given in 
paragraph I of Article 74 was meant to be exhaustive. 
Would it not be wiser to preface this enurneration by 
the words " in particular " ? 

The PRESIDENT did not think that this addition was 
necessary: the words " The judgment shall contain . . . " 
did not preclude the mention, if need be, of some other 
items, reference to ~vhich might be found necessary or 
desirable. 
- The object of inserting this enurneration in Article 74 
was to  describe the manner in which the Court applied 
the provision of the Statute. 

The PRESIDENT put M. Fromageot's proposd to tlie vote, 
and it was adopted by eight votes, with two abstentions. 

The President observed that the Court's decision would 
not entai1 any alteration in the English text. 

mittee to  the expression " dissenting judges ". Would it  
not be better to Say: " the judges who do not agree with 
the decision " ? 

The REGISTRAR pointed out that the term " dissenting 
judges " occurred in Article 57 of thc Statrite. 
M. NACAOI~A pointed out that tlie Court had aIready 

adopted a paragraph (paragraph 7) in Article 31 of the 
Rules, mentioning the timc at which the opinions of dis, 
senting judges should be submitted. In t hese circumstances, 
was there, he asked, any object in retaining the second ' 
paragraph of Article 74, which had the çame object in 
view ? 

The PRESIDENT pointed out that the Statute merely 
laid down that dissenting judges were entitled to deliver 
a separate opinion. However, it was the practice of the 
Court to allow a judge simply to record the fact of his 
dissent. The object of the second paragraph was to 
confirm that practice. Personally, he felt that i t  was the 
duty of a judge who differed from the opinion of the majority 
to  explain his reasons for so doing. 

The PRESIDENT declared paragraph 2 of Article 74, and 
also that article as a whole, adopted in second reading. 

Final Adoplion. 
Paragraph 2. On 11.111.36, Article 74 was finally ado+ted with the 

hl. URRUTIA drew the attention of the Drafting Corn- English text of the first reading unchanged. 

. . 
ARTICLE 75 (A~ticle 63, oZd Rules). 

'COMMUNICATION OF THE JUDGMENT + 

23.11.35.** 
. Discz~ssed as Article 63. 

The PRESIDENT opened the discussion on Article 63. 
The first paragraph, in regard to which the Co-ordination 
Commission had proposed no change, read as follows: 

" When the judgment has been read in public, duly 
signed and sealed copies thereof shall be forwarded to 
the parties." 

The REGISTRAR observed that this provision was not 
quite in accordance with practice. In order to bring it  
into conformity with practice, it should run: " a t  the 
public reading of the judgment ". In point of fact, the 
officia1 copies of the judgment were handed to the agents 
as soon as the President had begun to read it. Perhaps, 
however, the point was of too slight importance to necessitate 
a change. 

The PRESIDENT asked whether the Court thought that 
this discrepancy between the wording of the rrile and 
practice was sufficiently. important t a  justify the arnend- 
ment of the paragraph. 

M. FROMAGEOT would be inclined to amend the wording. 

M. GUERRERO, Vice-President, on the contrary thought 
it would be better not to alter the wording, which made 
i t  possible to distribute the copies of the judgrnent shortly 
after the judgment had been read, should it prove impossible 
to  do so carlier. 

The REGISTRAR explained that the reason for .the adop- 

* D 2, A. 3. pp. 670-671. 
**  Ib id .  pp. 326-327. 
1 See Explanatory Note, p. VIII, and meeting of 9.iv.35. p. 86 

(under Article 31) for decision as to position of articles concerning 
judgments. 

tion of the practice was that the agents naturally wished 
to be able to  follow the reading of the judgment, which 
was a lengthy proceeding. It was impossible, however, to 
give them an unofficial copy, without a t  the same tirne 
handing them the official copy. 

M. FRO~~AGEOT proposed that the words " When . . . 
has been read . . ." should be replaced by: " At the 
reading ". 

The PRESIDENT gathered that the Court would prefer to  
retain the existing text of paragraph I of Article 63, it 
being understood that there was no need to modify the 
practice hitherto foilowed. 

He opened the discussion of the second paragraph of 
Article 63, for which the Co-ordination Commission pro- 
posed the following text : 

" The text of the judgment shall forthwith be com- 
municated by the Registrar to  Members of the League 
of Nations and to States entitled to appear before 
the Court." 

The Commission had therefore deleted from the existing 
text the words: " through the channels agreed upon ". 

The REGISTRAR, on being asked by the President to 
explain the reason for this deletion, said that the Co-ordi- 
nation Commission had considered these words superfluous. 
The phrase " through the channeIs agreed upon " referred 
to  cases where an agreement existed between the Court 
and a Government as to  the method of trançmitting docu- 
ments, but such an agreement would of.course be applied, 
whether i t  was so stated in the article or not. 

. Jon kheer VAN EYSINGA recalled that these arrangements 
were already referred to  in Article 36 of the Rules. 



The PRES~DENT asked the Court whether they adopted 
the second paragraph of Article 63 in the forh  proposed 
by the Co-ordination Commission. 

The Court unanimously adopted this paragraph. 

10.1v.35.* 
Adopted in First Reading as Article 83. 

M. FROMAGEOT said he preferred the expression " au- 
dience "-which was more correct in judicial procedure-to 
" séance " in paragraph I of Article 83, and aIço in Article 84; 
the PRESIDENT thereupon drew attention to the terminology 
of Article 58 of the Statute, and after a short exchange of 
views, he put the following question to the Court: 

'" Does the Court decide to replace the word ' séance ' 
in. Articles 83 and 84 by the word ' audience ' ? " 

The Court answered the question in the negative by 
six votes to five. 

Baron ROLIK-JAEQUEMYNS observed that the Statute 
employed the terms "aud ience  publique " (Articles 46, 47) 
and " séance publique " (Article 58) indiscriminately; he 
reservcd his right to return to  the point a t  the second 
reading. 

The PRESIDENT took note of this reservation. 
'.4s no other observations were offered, the President 

declared that Article 83 was adopted in first reading with 
the. following text: 

" r. When the judgrnent has been read in public,' 
duly signed and sealed copies thereof shall be forwarded 
to the parties. 

" 2. A copy of the judgment shall be sent forth- 
with by the Registrar to  Members of the League of 
Nations and to States entitled to  appear before the 
Court ." 

28.11.36.** 
Article 75. - Second Reading.  

The PRESIDENT pointed out that M. Fromageot had 
made a reservation at the first reading.l 

M. FROMACEOT said he hadrexpressed the view that 
the normal procedure would be for the original of the 
judgment to  be retained in the archives of the Court, and 

' that only authenticated copies should be given to the 
parties; however, he would not press his reservation. 

The REGIÇTRA R drew attention, in the same connection, 
to an omission in Article 75, paragraph I. I t  laid down 
that a copy of the judgment was to  be given to each of 
the parties, but it did not Say that a copy was to be placed 
in the archives of the Court. In  the case of advisory 
opinions, Article 85 laid down that one copy of the opinion 
was t o  be placed in the Court's archives, and that another 
copy was to  be sent to the archives of the League of 
Nations. For the sake of syrnmetry, it wouId, he thought, 
be desirable to  add, in this clause, that one copy of the 
judgment was to  be placed in the Court's archives. 

* D 2. A. 3, P. 457. 
** Ibid., pp. 671-672. 
1 In connection with Article 75, old Rules (ArticIe 88 of draft in 

first reading); which was deleted, see Explanatory Note. pp. viii-EX. 

M. GUERRERO, Vice-President, asked whether the copies 
referred to in the second paragraph were sent to the 
Members of the League of Nations directly, or through 
the Secretary-GeneraI. 

The PRESIDENT noted that the Court agreed, in principle, 
to  arnend the first paragraph of Article 75, by laying down 
in i t  that one copy of the judgment should be placed in the 
Court's archives; it would be left to the Drafting Committee 
to find an appropriate wording. 

The REGISTRAR said that the copies were sent through 
the Secretary-Gencral. In  1935,' the words " through the 
channels agreed upon ", which appeared in the draft of 
the competent Commission, had been deleted, as being 
superfluous. 

# 

As no other observations were offered, the PRESIDENT 
declared that the second paragraph of Article 75, and the 
article as a whole, adopte4 in second reading. 

11.111.36.* 
Article 75. - Final Adoption. 

The PRESIDENT asked the Registrar to explain the 
amendments proposed by the Drafting Committee in para- 
graph' I ;  these were to Say ". . . one original copy, 
duly signed and sealed, shall be placed in the archives 
of the Court and another shall likewise be forwarded. . . ." 

The REGISTRAR recalled that the drafting of ArticIe 75 
as a whole had been reserved; the Court had merely decided 
in principle to insert a provision to  the effect that a signed 
and sealed copy would be placed in the archives of the 
Court. On the other hand, it had defmitely adopted a 
provision-Article 85-which corresponded as regards ad- 
visory opinions to this rule in regard to judgments; the 
Drafting Committee had consiaered that Article 75 should 
be drafted as far as possible on the lines of Article 
85, the wording of which had been approved by the 
Court. 

The PRESIDENT took the opinion of the Court and noted 
that they were agreed to delete the word " likewise " in 
paragraph I of Article 75. 

Baron ROLIN-JAEQUEMYNS thought that the word " duIy " 
was necessary in this article. He wished it to  be main- 
tained. 

Jonkheer VAN EYSINCA raised the question whether, in 
order to  secure this conformity with Article 85, the word 
" duly " should not be deleted. Furthemore, the words 
" likewise " seemed to add nothing to the meaning already 
conveyed by the words " another ". 

The PRESIDENT noted that there was no objection to 
the retention of the word " duly " in paragraph I of Arti- 
cle 75; it being understood that this word would also be 
inserted in Article 85. 

, 

There being no further observations, Article 75 was finally 
adofited as thus amended.2 I I 

* D 2, A. 3,  p. 736. 
l P. 319. 
2 The word " forthwith " 

fluous. 
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ARTICLE 76 (Article 64, oZd Rules). 

DATE ON WHICH THE JUDGMENT SHALL BE RECARDED AS TAKING EFFECT 

22.11.35. 

See under Article 74, ,p. 315, for discussion of -Article 76 
as Article 64, old Riiles, in connection with a proposed 
amendment to  Article 62,  old Rules (Article 74 of Rules 
of 11.r11.36). 

23.11.35.* 
See under Article 74, p. 318, for discussion of Article 76 

as Article 64, oId RuIes, in connection with -4rticle 62, old 
Rules, a t  this meeting. 

The PRESIDENT opened the discussion on Article. 64. 
The existing text of this article was as follows: 

" The judgment shall be regarded as taking effect 
on the day on which it is read in open Court, in 
accordance with Article 58 of the Statute." 

The Co-ordination Commission proposed the cleletion 
of the words: " in accordance with Article 58 of the Statute ", 
which they regarded as superfluous. 

Baron ROLIN-JAEQUEMYNS, on the contrary, thought 
that references to the Statute in the Rules were useful. 

The REGISTRAR said that, when the Court had first 
drawn up the Rules, the principle had been to include 
nothing which was aIready to be found in the Statute. 
These somewhat frequent references to the Statute had 
been made in order to emphasise this supplementary 
character of the Rules and replaced an insertion of the 
terms of the Statute. Some of them had disappeared, 
however, in 1926 and in 1931, and now it was proposed 
t o  eliminate them entirely. 

regard to which he wouId like to have the opinion of the 
Court: his proposal consisted in the addition to Article 64 
of the existing Rules of a new second paragraph running as 
follows : 

" No plea can be entertained for the setting-aside 
of judgments delivered or orders made under Arti- 
cle 53 of the Statute in cases of default. Only applica- 
tion for their revision may be made under Article 61 
of the Statute and Article 66 of the existing Rules." 

M. Fromageot thought that everyone would agree that, 
under the Statute, no plea. could be entertained for the' 
setting-aside of the Court's judgments even in the case 
of those rendered bv default. Woiild it not. however. 
be a good thing expressly to  tell the Governments so by 
inserting a provision to that effect in the Rules ? 

M. SCH~CKING agreed with the Co-ordination Commis- 
sion which had thought it  better to make no reference 
to the question of a plea for the setting-aside of a judgment 
by default. Since the Statute did not provide any special 
procédure for the impeachment of such judgments, al1 
parties should realise without being told that a judgment 
by defauIt possessed the same binding effect as any other 
judgment of tHe Court. 

M. GUERRERO, Vice-President, agreed with M. Schücking 
and the Co-operation Commission. There was no need 
to include in the Rules provisions the only object of which 
was to  confirm those of the Statute. 

-The PRESIDENT noted that the opinions ekpressed by 
the Vice-President and M. Schucking represented the generaI 
opinion of the Court. 

M. FROMAGEOT would like the text to  be made clearer. No 
doubt, the meaning was that the judgment acquired binding r0.1v.35. 

effect only after it had been read out as prescribed by AdoPted in First Reading as Article 84. 
Article 58-that was to  Say, due notice having been given 
to the agents. If that waç the rneaning, the reference to  . The text approved on 23.11.35 (see above), was adopted 
Article 58 of tlie Statute was not superfluous. unchanged in first reading. 

The PRESIDENT considered that, if any members of the 
Court attached importance to these words, it would be 17.11.36. 
better t o  retain t h h .  However, he took a Gota on Arti- See under Article 30, pp. 78-8r, for discussion of 64 in the fOrm proposed b~ the Co-nrdination Article 7(j in connecfion with an amendment proposed to 
pission-i.e. omj t ting the words: " in accordance with 
Article 58 of the Statute ". Article 31, paragraph I (Article 30, paragraph I, of RuIes 

of 11.111.36). 
By seven votes to  four, the Court adopted Article 64 

in the forrn proposed by the CO-ordination Commission. Second R6ading and Final Adoption. 
~roposcll by M .  Fromag~ot: Settimg-aside of Jztdgments. ArticIe 76 was adopted in second reading on 28.11.36, 
M.  FRONAGEOT recalIed that he had made a proposa1 I in and finaIly adopted on 11.11r.36 unchanged. 

ARTICLE 77 (Article 56, oZd Rules). 

15.11.35.** 
Discussed as Article 56 (old Rules). 

The, PRESIDENT opened the discussion on Article 56, 
which was worded as follows in the existing Rules: 

" The party in whose favour an order for the pay- 

D 2. A. 3, PP 327-329 
** Ibid.. p. 266. 

Ibid., p. 877. 

ment of costs has been made may present his bill 
of costs after judgment has been delivered." 

M. SCH~CKING thought it would be useful to  elaborate 
this article, and insert some provisions-which might be 
very brief-in the Kules concerning the application of 
the principle stated therein. If the Court did not agree 
with this view, he would propose simply to omit the article. 

M. GUERRERO, Vice-President, did not consider that 



Article 77 

the Court should remove thiç article from the Rules. 
Hitherto, the Court had never ordered a party to pay 
the costs of a case, but i t  mpst have power to do so, if i t  
thought right. He was of opinion that there were serious 
objections both to maintaining the present text and to 
çoing back to the situation existing before 1926 l; he 
therefore proposed that the Court should ask M. Schücking 
to submit a text, prescribing a special procedure for this 
question. 

Jonkheer VAN EYSINGA said he had no objection, in prin- 
ciplc, to examining a detailed proposa1 which M. Schücking 
might submit, but he must reserve his opinion as to whether 
it might not be'wiser to  allow the gap-which certainly 
existed-to be filled by the practice of the Court. 

M. AXZILOTTI having explained the economy of Arti- 
cle 56, as it wns worded in 1922, the PRESIDENT said 
the Court would be most wilIing to examine a text if 
M. Schücking would be good enough to prepare it. 

M. SCHUCKING said he would submit the text as soon 
as possible. 

r6.11.35.* 
Discussed as  Article 56. 

The PRESIDENT recalled that, to coniplete its examination 
of the Riiles concerning the oral proceedings, the Court 
had still to  consider the text proposcd by M. Schücking 
for Article 56 of the Rules. This text was as followî: 

" If .the Court, in a judgment rendere-d in favour 
of one party, decides that the other party must pay - the costs of the former party, the Court will fix in 
its judgment a tirne-limit for the presentation, by, 
the party awarded costs, of its bill of costs. 

" The party which has to pay the costs of the other 
party may require' the vouchers in support of the 
bill to be deposited with the Registry in order that 
it may examine them and it may, within three months, 
lodge objections to  the amount of the bill of costs. 
Should these three months elapse without an objection 
being lodgcd by the debtor party, the President of 
the Court will make an order fixing the amoimt of the 
costs to be paid. 

" In the event of an objection being lodged, the 
decision of the Coiirt and the grounds on which it 
i s  based wilI be given in the form of an order; there 
will be no oral proceedings." 

M. S C H ~ C K I N G  said that, in drafting his text, he had 
first of al1 asked hirnself at  what moment Special proceedings 
in regard to the question of costs wouId be possible; that 
could only be after the principal judgment had been deli- 
vered. Secondly, he had thought it' necessary t o  fix a time 
within which the party which was to obtain payment of 
its costs.under the terrns of the principal judgment should 
present its bill of costs. After reflection, however, 
hl. Schücking had thought it better that no fixed tirne- 
limit for this should be laid down in the Rules, but that a 
time should be indicated in the judgment. In any case, the 
bill would obviously, in accordance with generally accepted 
principlcs, be presented through the Registry, ThirdIy, 
if the party called upon to bear the costs disputed the 
arnount, it could require the voiichers in support of the bill 
to be deposited with the Registry for inspection by it .  If, 
after examining these vouchers, it wished to lodgc objections, 
the proposa1 was that it should be.allowed three months 

* D 2, A .  3, pp. 272-274. 
Ib id . ,  p. 875, 

as from the presentation of the bill in order to do so. If 
no objection were lodged within this time, the Eegistry 
ïvould inforrn the President, and the latter would rnalre 
an order--which in that case would be a yiirely fcirmal 
one-fixing the amount of the costs to be paid. Lastly, if 
the parties disagreed, i t  sccmed better that the decision 
should be given by the Court in the form of an order con- 
taining a statement of reasons, but without any previous 
oral proceedings. It was true that the main proceedings 
would thcn bc tcrminated, but the Court's jurisdiction to 
rcnder judgment certainly also comprised jurisdiction to 
make an order as to costs even after tlie termination of 
proceedings. In his draft, no time-limit for the making 
of an order by the Court was laid down. If the judges 
were absent from The Hague, the parties could very well 
wait until the next session-tKat was to Say, at the most 
until February 1st of the following year-for a decision 
upon this matter. 

The PRESIDENT understood that hl. Schücking had not 
intended to rule out the possibility of a friendly settle- 
ment between the parties. To cover that, it would suf- 
fice to  insert the words: " failing a friendly settlement 
between the parties ". 

Baron ROLIN-JAEQUEMYNS wished for an explanation 
concerning the last sentence of the second paragraph 01 
M. Schücking's proposal: The fact that no objection was 
lodged by the debtor party would seem to arnount ta 
tacit consent to  pay. That being so, was an order by 
the President réally necessary, since in any case it would 
simply be confined t o  confirming the agreement between the 
parties ? 

'f. SCH~CKINC said that in such case an order by the 
President would give the winning party a better title 
than a mere arrangement'with the other party. 

M. FROUAGEOT thought that the expression " dépens " 
(costs), as applied to  proccedings before the Court, was 
incorrect,. as the Court had no legally fixed scale of costs. 
I t  would therefore be difficult to Say exactly what an  
" order to  pay costs " in a case before the Court represented, 
as there .were no data to go upon. Should the fees of 
counsel and travelling expenses be included ? In some 
countries these were not regardcd as " costs ". On the 
other Sand, cxpenses of printing, which were easily verified, 
might bc included. ' 

Subject to  these remarks, the more detailed provisions 
proposed by M. Schücking were in themselves sound, 
especially the provision that the Court should fix a time- 
limit to enable the debtor party to  examine the bill of 
costs. 

M.  SCH~CKING thought that the question as to ,what 
costs were to be refunded should be left to the discretion 
of the Court. According to some systems of law, an order 
to pay costs covered not only taxed costs but also other 
expenseç, such as the cost of an expert report prepared 
by a scientist. 

Jonkheer VAK EYSINGA said that, when a country brought 
a case before the Court, it would keep an account of itc 
expenses; this account should be examined for the purpose 
of fixing the costs of the proceedings. 

The procedure provided for by hl. Schücking seeined tc 
Jonkheer van Eysinga very sound. Perhaps in the last 
paragraph, where it waç provided that there would be 
no oral proceedings, it would be better to  Say that there 
would be writtcn proceedings, and to lay down the num- 
ber of documents constituting theçe proceedings; a Mem- 
orial and a Reply woiild probahly suffice. 
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M. van Eysinga aIso asked whether, in a case where 
the parties disagreed and the party ordered to pay costs 
lodged an objection, Article 60 of the Statute would not 
be applicable. 

M. SCH~CRING did not think that ilrticle 60 of the 
Statute had in view a ,dispute as to the amount of costs 
when it provided for a special procedure for the inter- 
pretation of a judgment. The Court, therefore, had an 
entirely free hand. 

M. FROIIIAGEOT observed that it was always possible, 
in a judgment awarding costs against a party, to say- 
that these costs would be fixed by means of a procedure 
in5icated therein. Then no question either of interpretation 
or revision of the judgrnent would arise. 

M. GUERRERO, Vice-President, considered that, in the 
quite exceptional event of a party being ordered to  pay 
costs, it would be wiser, al1 things considered, to  leave 
the fixing of the costs to be paid to the Court's discre- 
tion. He had thought of. inserting a provision to  the 
following effect : 

" Should it be decided that one party is to pay 
the costs of the other party, the Court wiil fix the 
amount in the same judgment." 

This would present the advantage of not leaving to 
the parties the fixing of an arnount which might be dif- 
ficult to determine; of leaving the Court free to choose 
whatever basis it considered fair foc the calculation of 
costs; and, finaIly, of not giving rise to further proceed- 
ings after the judgment. 

hl. S C H ~ C K I N G  was afraid that, under such a system, 
the Court would experience great difficulty in fixing the 
amount of costs, and that an award of costs would thus 
remain an empty gesture. - 

The PRESIDENT said that, in the Vice-President's sugges- 
tion that the Court should fix the amount of costs in its 
judgment, he saw a danger that the decision would assume 
the form of a penalty; a t  all events, it would be difficult 
to avoid its having that appearance. 

He next asked if the Court wished to vote upon the 
principle underiying M. Schucking's proposals. 

M. ANZILOTTI would prefer the opinion of the Coiirt first to 
be taken on the question rvhether Article 56 should ~ i o t  he 
deleted and no reference made to the matter in the Kules. 

M. URRUTIA was doiibtful whether the Court, after 
judgment had been given and in the absence of an agree- 
nient between the parties, had jurisdiction even for ques- 
tions solcly relating to  costs, which, in his view, apper- 
tained rather to the execution of the judgment. 

M. SCH~CKIKG,  on the contrary, thought that the fixing 
of the amount of costs constituted a pa.rt of the judg- 
ment and did not corne under the heading of execution. 
The question of the execution of a judgment would only 
arise if  the party against which costs were awarded refused 
to pay. In that case, the League of Nations would intervene 
under the terms of the Covenant. 

The PRESIDENT proposed that further discussion should 
be adjourned till the next sitting. 

r8.11.35.* 
Discussed as Article 56. 

M. URRUTIA recalled' that, a t  the previous sitting, he 
had raised a question of principle upon which the opin- 

ion of the Coiirt might be taken: After the Court had 
delivered judgment, had it  jurisdiction to concern itself 
with the execution thereof even in so far as concerned 
an award of costs ? Personally, M. Urrutia thought that, 
with the delivery of judgment, the Court's jurisdiction in 
the case decided was exhausted, Save in the event of an 
application for revision or interpretation. 

The PRESIDEKT thought that the logical consequence of 
M. Urrutia's observations would be the deletion from the 
Rules of any article in regard to an l  award of costs. 

M. URRUTIA thought that the fixing, in the judgment 
itself, of the costs to be refunded by one party to  the other 
was possible in theory. In practice, however, would not 
the mention of costs in a judgrnent be likely to create an 
unfortunate impression in the case of a .  dispute between 
States ? Moreover, i t  would, he thought, be difficult for 
the Court, before delivery of judgment, to  discuss the 
arnount to  be paid by the losing party. 

Baron ROLI~'-JAEQUELIYNS observed that the main pro- 
posa1 of the Co-ordination Commission l was to restore 
the article as drafted in 1922. The effect of that clause, 
which was consistent with Article 64 of the Statute. would 
be to ensure that the Court, before delivering judgment, 
obtained sufficient information on the question of costs to 
be able, in principle, to arrive at a decision, or even to fix 
an arnount. 

Jonkhècr VAN EYÇINGA agreed that, in principIe, the 
Court's function terminated upon the delivery of judg- 
ment. ArticIe 64 of the Statute, however, established an 
exception to this rule. If ,  in a particular case, tlie Court 
decided in its judgment that a party must pay the costs 
of the other party, it would be introducing a factor which, 
of necessity, could not be precisely determined in the judg- 
ment itself. For this reason, M. Schücking had proposed 
the establishment of a special procedure designed to fill 
an inevitable gap. The rules suggested by him seemed, 
in M. van Eysinga's opinion, to be sound and practical. 
Moreover, Article 60 of the Statute showed that the Court 
could amplify a judgment if it wished to do so. In  any 
case, M. van Eysinga thought it  would be better not to  
delete Article 56 of the Rules, as that might create an 
impression that the Court, as now composed, had definitely 
abandoned any intention to apply Article 64 of the.Statute, 
which, however, they had no power to abrogate. He could 
accept either M. Schückirig's proposal or that of the Co- 
ordination Commission. 

M. ANZILOTTI would prefer no reference to  be made in 
the Rules to  the question of an award of costs. 

If, however, the Court desired to  make rules governing 
the matter, he was convinced that this could not be done 
under Article 60 of the Statute. But he thought that the 
Court could and should fix the amount of costs in the . . . .  

judgrnent itseIf. As to how this should be done, one 
solution might be to revert to the original provision in the 
Rules (of 1922) (" Before the oral proceedings are con- 
cluded, each party may present its bill of costs "), adding 
thereto: ". . . together with vouchers in support ". To 
this clause might be appended a paragraph to the effect 
that " The Court shall give its decision in the judgrnent 
after having afforded the other party an opportunity of 
presenting its observations." At any rate, to  provide for 
the matter to be argued before the Court or the President, 
after the delivery of judgmcnt, scemed scarcely consistent 
with the Statute. 



The PRESIDEXT, after summarising the various proposals 
made, said that the Registrar had suggested to him a 
return to the text of the article as it had been before 1926, 
but with an ingenious modification linking the presentation 

- of a bill of costs to  that of a claim for payment of costs: 

" If one party prays the Court, in conformity with 
Article 64 of the Statute, to order the other party 
to refund its costs, the party making this request shall 
present its bill of costs before the delivery of judgment." 

Replying to a question from M. Anzilotti, the REGIÇTRAR 
explained that the 1922 text was amended in 1926 as a 
result of a criticism made by M. de Bustamante and based 
on certain systems of municipal 1aw.l 

The PRESIDENT said that, if the various proposals were 
voted upon, he would begin with that for the deletion of 
any reference to the question of costs from the Rules. 

M. GUERRERO, Vice-President, proposed that the Court 
should choose betwecn the three following courses: first, 
the deletion from the Rules of any article concerning costs ; 
second, the fixing of the amount of costs in the judgment ; 
and third, the fixing of the amount by a special procedure 
after the delivery of judgmcnt. Having made its choice 
between these three courses, the Court could leave the 
Drafting Cornmittee to  prepare a text. 

M. URRUTIA observed tliat the question of an award of 
costs raised the question of the execution of the Court's 
decisions. What would happen if the party against whom 
costs were awarded did not pay the sum fixed 7 

M. GUERRERO, Vice-President, pointed out to M. Urrutia 
that i t  was not the Court's business to make rules for the 
collection of costs, but only for the fixing of their amount. 

M. SCH~CKING,  with reference to the suggestion that 
ArticIe 56 shouId be entireIy deIeted, observed that the 
Statute had in view a case where justice required that 
the losing party should bear the costs of the other. The 
Rules must make express provision for the carrying-out of 
this principlc, whicli was binding on the Court. 

The PRESIDENT proposed that the Court çhould vote on 
the following question : 

"Does the Court decide to delete from the Rules 
any reference to costs ? " 

Baron ROLIN- JAEQUEMYNS said that he could not commit 
himself to a final opinion on this question. 

M. GUERRERO, Vice-President, feared the consequences 
which might ensue from 'the deletion from the Rules of 
any reference to  the question of costs and said that he 
would vote against this deletion, which would be incon- 
sistent with the duties laid on the Court by Article 30 of 
the Statute. 

. M. URRUTIA, who had no wish that an affirmative vote 
on-the question proposed by the President should be able 
to  be construed as an abandonment by the Court of the 
possibility of awarding costs against a part y, suggested 
that it wouId be better to vote on the following question: 

" Does the Court decide to delete from the Rules 
any article concerning the fixing of costs in a case 
where the Court awards costs against one of the par- 
ties ? " 

The PRESIDENT took a vote on M. Urrutia's question. 
By nine votes to two, the Court answered the question 

in the negative. 

1 D 2, A., pp. 146 et  sqq. 

The PRESIDENT, observing that, as a result of this 
the question of costs must be dealt with in the 
invited the Court to express its opinion on the metho 
suggested by the Vice-Presidcnt, consisting in the fixin 
in .  the judgment of a definite amount which the part 
against which costs were awarded must pay. 

M. ~ ~ N Z I L O T T ~  suggested the foIlowing draft: 
" Refore the closure of the hearings, a party whict 

claims that its costs should be borne by the other 
party shall present a bill of costs together with vou- 

- chers in support. The Court shall give its decision i r  
the judgment after having afforded the other party 
an opportunity of presenting its observations." 

, 

He said that the idea of this draft was to  avoid the 
danger pointed out by the President, and inherent in the 
fixing of a lump sum, of giving an award of costs the 
appearance of a penalty. 

M. GUERRERO, Vice-President, though he rcgarded hic 
own text as more flexibIe, was prepared to accept that O: 

M. Anzilotti, 

M. FROMAGEOT pointed out that i t  would be difîïcult fo 
a party, unaware whether the Court was going to giv 
judgrnent in its favour, to assemble sufficiently quickly th 
accounts of its costs to be able to produce them befor 
the Court delivered judgrnent. 

On the other hand, i t  would perhaps be possible for th 
Court to decide in principle in its judgment that one 
shouId be ordered to pay costs, leaving the amount 
costs to  be refunded for subsequent decision. That, 
all, was the method adopted in the case of an awar 
damages. The -Court itself had adopted this method i 
the Chorzow case.l In such cases the decision as to  t 
amount forms part of the judgment, because it is reserv 
therein. 

M. GUERRERO, Vice-Preçideni, observed that this metho 
was not unknown as regards an award of costs in moder 
arbitration practice. 

M. SCHÜCKING thought that the Coiirt had jurisdictio 
even after the delivery of judgment, to fix the amo 
costs by order. But if any doubt were felt in the 
on this point, such jurisdiction rnight be expressly res 
in the judgment, as suggested by M. E'rornageot. 

M. A,LTAMIRA raised the following point: If the Co 
had to fix the amount of costs in its judgment, it wo 
have to  discuss that amount with the other party, on 
basis of the bill of costs presented; but, by so doing, wo 
it not be revealing the tenor of the judgment beforehan 
and would i t  not thus deprive itself of freedom to modif 
its opinion up to the Iast moment ? 

'M.  GUERRERO, Vice-President, considered that 3 
Anzilotti's proposal would not affect this point a t  a11 becaus 
if the Court discussed the question of costs before delive 
ing judgment, i t  would do so on the basis of the partie 
claims and the bill of costs presented by them. 

M. NEGULESCO would prefer the method proposed b : ~  
M. Schücking to that advocated by the Vice-Yresidcnt, 
because, if it adoyted the latter, the Court would perhapj 
be obliged to wait until the parties had presented a11 
vouchers for their costs before it  could deliver judgment. 
M. Negulesco thought, however, that, before M. Schücking's 
method could be adopted, the important question of juris- 
diction raised by M. Urrutia ~nus t  first be disposed oc. 
Was the Court's jurisdiction exhausted upon the deliveri 

See A 17,  p. 64, Nos. 7-9, and pp. gg et sgq. 
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of judgment ? He thought it was, but he added that there 
was nothing to prevent the Court from giving judgment 
on the merits, making an award of costs and reserving the 
amount for decision in a subsequcnt judgment. That was 
what the Court had done in an analogous case of damages 
-the Chorzdw, case-and there was no reason why the 
Court should not adopt the same course in regard to costç. 
Moreover, the two methods rnight be cornbined: i.e., if on 
receiut of the vouchers the Court realised that there would 
be n i  dispute on the question of coçts, i t  could both award 
and fix the amount of costs in the judgment; and if there 
were difficulties, it could adopt the method suggested by 
M. Schücking. 

M. FROMAGEOT, at the request of the President, handed 
in the following text embodying the suggestion previously 
made by hirn: 

" If ,  in accordance with a request presented to it 
and in application of Article 64 of the Statute, the 
Court decides that one party shall be'ar the whole or 
a part of the costs of the other party, it shalI record 
its decision in its judgment, reserving if necessary the 
fixing of the amount of the award until after the 
vouchers have been produced." 

M. S C H ~ C K I N G  was prepared to accept this amendment, 
but was not sure that the proposed text was sufficiently 
explicit as regards procedure subsequent to the judgment. 
Might it not be supposed that the Court's decision would 
always be determined by the vouchers ? Whereas in reality, 
after receiving al1 the vouchers, the Court must be in a 
position to fix the coçts awarded at a lower figure, if i t  
saw fit. This right must be expressly reserved to the 
Court by the Rules. 

Jonkheer VAN EYSIKGA observed that, in order to over- 
come the inevitable difficulties involved by the fixing of an 
exact amount of costs in the judgment itself, M. Froinageot- 
had proposed to reserve this point in the judgment, whilst 
M. Schücking proposed a procedure subsequent to judg- 
ment for the purpose of assessing costs. The two suggestions 
came very much to the same thing. 

M. ANZILOTTI pointed out the legal difference between 
the two methods. M. Fromageot's suggestion was that the 
Court, instead of delivering a complete judgment, should 
reserve its decision on one point for a subsequent judgment; 
thiç wouId be quite consistent with the Statute. 

M. FROMAGEOT, with reference to  M. Schücking's fear 
lest the expression " after the vouchers have been pro- 
duced " might be construed as implying that the Court must 
make an award of costs for the full amount demanded, 
thought that, to  prevent any misunderstanding, it would 
suffice to  draft the fast sentence of his text as follows: 
" until after i t  has considered the vouchers to be produced 

for its inspection ". That wouId signify that the Court would 
consider whether the claim was reasonable or excessive. 

M. S C H ~ C K I N G  observed that there was still no reference 
to  the possibility of the other party disputing the amount 
claimed. 

M. I;ROR.IAGEOT thought that it was for the Court alone 
to decide, without any intervention by the parties, whether 
and to what extent one party should be ordered to  pay 
the costs of the other. 

M. URRUTIA, observing that Article 5'6 of the RuIes had 
already been amended in 19'26, wondered whether it was 
desirable to draft a new article, seeing that the article 
adopted in 1926 appeared never to  have been applied. 

Jonkheer VAN EYSINGA shared these doubts. Moreover, 
he still saw no essential difference between the proposals 
of MM. Schücking and Fromageot, though the former 
offered some practical advantage over the other. . 

The PRESIDENT pointed out that the queition now under 
discussion had never been raised before the Court since the 
coming into force of the Rules. If the Court amended 
the article and embodied in the Rules detailed provisions 
concerning the fixing of costs, i t  might be inferred that 
the Court's intention was henceforth to order the losing 
party to pay costs whenever it considered such payment 
justified. That being so, he was doubtful whether there 
was any sound reason for altering the existing position. 

M. FROMAGEOT, for the same reason, thought that, 
though the existing text of Article 56 was certainly im- 
perfect, it would perhaps be better to leave it alone. It 
gave rise to  no real difficulty. 

M. SCH~CKING,  supported by M. Guerrero, did not share 
this opinion, seeing that everyone agreed that the article 
was imperfect. 

The PRESIDENT proposed that the Court.should vote on 
the following question : 

" Does the Court decide to retain Article 56 of the 
Rules in its existing form ? " 

The Court, by six votes to five, decided to  leave Article 56 
in its existing form. 

The PRESIDENT said that this vote concluded the exa- 
mination of the chapter concerning the oral proceedings. 

The Drafting Committee would therefore now be able to  
prepare the text of the articles in thiç chapter. 

First and Second Readings and Final Adoption. 
The article was adopted unchanged in Srst reading on 

10.1v.35 under the number 85. 
It was read a second time on 28.11.36, having in the 

meantime been renumbered 77, and, on 11.111.36, it was 
finally adopted unchanged. 

ARTICLE 78 (Article 66 (1 ) ,  oZd Rules). 

REQUEST FOR REVISION : APPLICATION 

23.11.35.* 
Discussed as Article 66, Parugrclph I .  paragraphs which the' Court would take in succession. 

The first paragraph of the existing Article 66 was as 
Turning to the' articles relating to  the revision and inter- foiiows : 

pretation of judgments, the PRESIDENT opened the discus- " Application for revision shall he made in the same 
sion upon Article 6G, which contained a nurnber of form as the application mentioned in Article 40 of 

* D 2 ,  A. 3, P p  329-333. 
the Statiite." 



Article 78 

The CO-ordination Commission proposed to amend this 
paragraph as folIows : 1 

" A request for the revision of a judgment shall be 
presented by means of an appIication as provided by 
Article 40 of the Statute." 

M. URRUTIA asked whether a special chapter might not 
be devoted to revision and another to interpretation. 

Jonkheer VAN EYSIKGA recalled that point (1) of the 
existing Article 66 concerned revision, point ( 2 )  interpreta- 
tion, and points ( 3 ) )  (4) and (5) both. The Co-ordination 
Commission's proposa1 was that these points should hence- 
forward become separate articles. NevertheIess, as the 
last three articles would concern both revision and inter- 
pretation, these subjects could not be dealt with in separate 
chapters. . 

The PRESIDENT asked whether there were any objec- 
tions to the amendment proposed by the Co-ordination 
Commission to  paragraph (1) of Article 66. 

M. URRUTIA did not see in what way the new draft of 
the Co-ordination Commission was better than the existing 
text. 

M. SCH~CKING,  on the other hand, thought it was desir- 
able expressly to mention the application. 

The PRESIDENT observed that the word " application " 
was used in letter (b) of paragraph 2 of the existing text. 

Jonkheer V A N  EYSINGA thought it was a good thing to  
state, as the Co-ordination Commission's text clid, that an 
application for revision could bc made onIy in respect of 
a judgment. 

The PRESIDENT was doubtful if there was really any 
advantage in inserting the word " judgment " in the text. 
The Court's experience had shown that it might be neces- 
sary to embody in an order a decision of the Court which, 
norrnally, would take the form of a j ~ d g m e n t . ~  I t  might 
be as well not to  exclude the possibilify of an application 
for the revision of an order of this kind. 

Jonkheer VAN EYSINGA said that the Court was bound 
by Article 61 of the Statute, which spoke only of judg- 
ments. 

The PRESIDENT took the opinion of the Court regarding 
the insertion of the words " of a judgrnent " in paragraph I 
of Article 66. 

There being no objection, he regarded the insertion of 
these words as approved. He said that the Court had next 
to express its opinion in regard to the amendment of the 
latter part of the paragraph: 

". . . by means of an application, as provided by 
Article 40 of the Statute." 

M. FROVAGEOT was not sure if the Co-ordination Com- 
mission's text was sufficiently clearly worded. In order 
clearly to convey the meaning intended, would it not be 
better to Say: " by means of an application drawn up in 
the same manner as the application mentioned in Article 40 
of the Statute " ? 

Jonkheer VAN EYSIXGA thought that the words " as 
provided by Article 40 of the Statute " might be deleted, 
leaving simply the mention of the fact that the request 
for revision must be made by way of " application ". 

The PRESIDENT said that the Court might leave the 

D 2. A .  3 .  p. 878, 
For instance, Orders of August ~ g t h ,  1929, and Decernber 6th. 

igjo. (A 22 and 24.) 

Drafting Committee to draft the first paragraph of Article 6E 
on the basis of the views which had been expressed. 

The President then proceeded with No. I of the existing 
Article 66: 

" I t  shall con-in: 
" (a)  A specification of the judgment impeache? 

(attaqué) . " 
M. ALTAM~RA wished to substitute some other expressio 

for the word " attaqué ". 1 
M. FROMACEOT said it  was the expression commonl 

used in France in connection with appeals. I 
The PRESIDENT said that the Court might leave th 

Drafting Committee to  find a wording for letter (a). 
The existing text of the articIe continued as follows: 

" (b) The facts upon which the application 
based " ; 

but the Co-ordination Commission proposed to Say: 

" (6) Particulars of the facts upon which the applic 
ation is based." 

M. SCH~CKING recalled that the principle of the Statut 
was that an application for revision could be made on1 
on t he  basis of new facts. It was important also to  
phasise this principle in the Rules. 

A fter an exchange of views regarding the terminolog 
of Article 61 of the Statute, which used both the wor 
" fact " and the expression " new fact ", and as to 
meaning of the latter term (an objectively new fact or 
newly discovered fact), M. S C H ~ C K I N G  proposed 
letter ( 6 )  of Article 66 should be worded as follows: " 
ticulars of the fact discovered ". 

M. GUERRERO, Vice-President, to express the same 
proposed : " particulars as to the discovery of the fact O 

which the application is based ". 
M. ALTAMIRA supported the 

the Vice-President, adducing his personai recollections 
the opinion prevailing on this subject in the 
of Jurists in 1920, and also 
between the discovery of the 
a " new " fact and the question of iis 
regards the question debated between 

M. ANZILOTTI, al1 things considered, would be in favour 
of leaving the existing text of the Rules. I t  said sub- 
stantially what was intcnded. No doubt, according to the 
Statute, discovery was the principal consideration, but it 
must be the discovery of a fact of such a nature as to  be 
a decisive factor. If it were desired to  go into details, not 
merely discovery should be mentioned, but the whoIe o : ~  
the provision in the Statute should be reproduced. More- 
over, to Say " the facts on whicli the application is based " 
was al1 that was required; it was then for the reader. 
to refer to the Statute to  see what sort of facts justified 
the submission of an application for revision. 

M. NEGULESCO thought that, in letter (6) of Article 
a reference to Article 61 of the Statute should be 
for the sake of clarity. 

They rnight Say: " particulars of the facts specified i 
Article 61 of the Statute ". 

Jonkheer VAN EYSINGA was afraid there was 
fusion. The word " fact " did not mean the same thin 
in ArticIe 61 of the Statute as in Article 66 of 
To be precise, therefore, al1 that was contained in Article 6 
of the Statute should be repeated in Article 66 of the 
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M. GUERRERO, Vice-President, wouId prefer to Say: 
" (b) the information required under Article 61 of the 
Statute ". 

M. ANZILOTTI observed that Article 66 in itç existing 
form was evidently not intended to cover the whole of 
the contents of the appIication. For instance, there would 
probably be a statement of the grounds on which it  was 
based. 

M. GUERRERO, Vice-President, amended his previous 
proposa1 as. follows : 

" ( b )  Full particulars concerning the conditions 
required under Article 61 of the Statute." 

M. FRO~~ACEOT W O U I ~  prefer: 

" Particulars of the new fact required under Arti- 
cle 61 of the Statute and on which the application 
is based." 

Jonkheer VAN EYSINCA, referring to  the second paragraph 
a of Article 61 of the Statute, suggested the following: 

" Particulars of the fact presenting the characteristics 
required in order to lay the case open to revision ". 

The PRESIDENT read another wording prepared by the 
Kegistrar : 

" The application shall contain. . . . 
" ( b )  The particulars necessary to show that the 

conditions laid down by Article 61 of the Statute are 
fulfilled. " 

Jonkheer VAN EYSINGA was prepared to accept this 
wording. 

The PRESIDENT considered that the Registrar's text 
would serve for the purpose of a vote on the question 
whether ArticIe 66 should or should not contain a reference 
to  Article 61 of the Statute. He took the opinion of the 
Court on the following question: 

" Does the Court adopt for paragraph (b)  of Arti- 
cle 66, No. I, of the Rules, the following text:  

" ' ( b )  The particulars necessary to  show that the 
conditions laid down by Article 61 of the Statute 
are fuIfilled ' ? " , 

By nine votes to two, the Court answered the question 
in the affirmative. 

The PRESIDENT said that letter ( 6 )  as thus amended 
would be referred to the Drafting Committee. 

He opened the discussion upon letter (c), which was . 
worded as follows in the existing RuIes: 

" ( c )  A list of the supporting documents; these 
documents shall be attached to the appIication." 

He added that the Co-ordination Commission proposed 
to delete the words: " q u i  sont annexées " - (these docu- 
ments . . . to the application), and to replace them by: 
" copie de ces fiiéces doit être jointé e n  annexe ù la requde " 
(co~ies  of these documents shaIl be attached to the applica- 
tion). This text would be very close to the English text 
of the existing Rules. 

After a short exchange of views, the President noted 
that the Court adopted the text proposed by the Co-ordi- 
nation Commisçion for letter (c)  of Article 66, No. I .  

." 
Turning next to the second paragraph, the" President 

observcd that the existing text ran as follows: 

" It shall be the duty of the Registrar to give 
immediate notice of an application for revision to 
the other parties concerned. The latter may submit 

observations within a time-limit to be fixed by the - 
Court, or by the President should the Court not be 
sitting." 

He added that the changes proposed by the Co-ordina- 
tion Commission were purely verbal. 

There being no observations, thc President said that 
the text proposed by the Co-ordination Commission for 
paragraph 2 of Article 66 was adopted. 

Turning to paragraph 3, the existing text of which was 
as folIows: 

" If the Court, under the third paragraph of Arti- 
cle 61 of the Statute, by a special judgment makes 
the admission of the application conditional upon 
previous compliance with the terms of the judgment 
impeached, this condition shall be immediately com- 
municated to the applicant by the Registrar, and pro- 
ceedings in revision shall be stayed pending receipt 
by the Registrar of proof of previous cornpliance with 
the original judgment a,nd until such proof shall have 
been accepted by the Court ", 

he said that the text proposed by the Co-ordination Corn- 
mission was the following: 

" If the'court makes the admission of the applic- 
ation conditional upon previous compliance with the 
terms of the judgment impeached, this condition shall 
be immediately cornmunicated to  the applicant by the 
Registrar and proceedings in revision shall be stayed 
pending receipt by the Court of proof of compliance 
with the judgment." 

M. S C H ~ C K I N G  observed that the existing Rules expressly 
provided for a special judgment recording this very impor- 
tant decision; there was no corresponding provision in the 
text propoçed by the Co-ordination Commission. 

M. ANZILOTTI pointed out that the judgment in question 
was that required under the Statute to open proceedings 
in reviçion. Seeing that it was mentioned in the Statute, 
perhaps the Commission had thought it unnecessary to  
refer to  it in the Rules. 

M. URRUTIA saw some advantages in the Co-ordination 
Commission's draft, especially in the final phrase: " pend- 
ing receipt by the Court of proof of compliance with the 
judgment ". 

The PRESIDENT noted that the Court approved the draft 
proposed by the Co-ordination Commission for paragraph 3 
of Article 66. 

8.1v.35. 
Adopted in First  Reading as Article 67. 

The article was adopted with the following text: 

" I. A request for the revision of a judgment shall 
be made by an application. 

" The application shall contain: 
" A specification of the judgment of which the 

revision is desired ; 
" The particulars necessary to show that the con- 

ditions laid down by Article 61 of the Statute 
of the Court are fulfilled; 

+ " A list of the supporting documents; these docu- 
ments çhall be attached' to the application., 

" 2. The request for revision shaIl be communicated 
by the Registrar to the other parties. The latter may 
çubmit observations within a tirne-limit to  be fixed 



by the Court, or by the President if the Court is not 
sit ting. 

" 3. If the Court makes the admission of the 
application conditional upon previous compliance with 
the judgment to be revised, this condition shall be 
communicated immediately to the applicant by the 
Registrar and proceedings in revision shall be stayed 
pending receipt by the Court of proof of cornpliance 
with the judgment." 

A decision concerning the arrangement of the articles of 
Heading II of the RuIes resulted in a decision to place the 
raticles concerning requests for the revision or interpreta- 

tion of a judgment in a section which would corne after 
the section concerning judgments. The articles in question 
were accordingly nurnbered 78 to 81 and placed in a section 
numbered 5 in the draft in first reading, but which even- 
tually became No. 4. (See Explanatory Note, p. IX, and, 
for full discussion, D 2, A. 3, pp. 461-463.) 

Second Reading and Final Adoption. I 
Article 78 was read a second time on 29.11.36, and final1 

udopted on 11.111.36 with the text of the first readin 
unchanged Save for a minor alteration of wording in 
English of paragraph I: the words " list of the supportin 
documents" being replaced by "list of the 
in support ". 

ARTICLE 79 (Article 66 (2) ,  old Rules). 

23.11.35.* 

Discussed as Article 66 ( 2 ) .  

The PRESIDENT opened the discussion on No. 2 of the 
existing Article 66, which was to become a new Article 66 (a) ; 
this article concerned proceedings for interpretation. The 
existing text of paragaph I was as follows: 

"A request to the 'Court to construe a judgment 
which it has given may he made either by the noti- 
fication of a special agreement between al1 the parties 
or by an application by one or more of the par- 
ties." 

He added that the only change proposed by the Co-ordi- 
nation Commission was the addition (in the French text), 
after the words " en interprétadion ", of the words " d'un 
arrêt" (the English text not being affected). 

M. ANZILOTTI observed that if, in the preceding article, 
reference was made to an appIication " as provided in 
Article 40 of the Statüte ", the same expression should be 
used in this article. 

There were no further observations in regard to para- 
graph I. 

The PRESIDENT said that the second paragraph of 
Article 66, No. 2, ran as follows: 

" The agreement or application shall contain: 

" (a) A specification of the judgrnent the interpre- 
tation of which is requested; 

" ( b )  An indication of the precise point or points 
in dispute." 

The Co-ordination Commission proposed no change in 
this text. 

Baron RQLIN-JAEQUEMYNS observed that letter (b)  of 
paragraph z spoke of the " points in dispute " ; but the two 
parties might ask for an interpretation by common consent, 
in which case it would not really be a dispute. The 
Drafting Cornmittee could perhaps find another wording. 

The RECISTRAR said that, in Judgment No, II (the 
interpretation of judgments Nos. 7 and &the Chorzdw 
Factory)',l this expression +vas discuçsed. 

The PRESIDENT read the relevant passage from thi 
judgment : l 1 

" Whereas Article 35 of the Rules, which deals with 
an application inatituting ordinary proceedings, requires 
' an  indication of the c l a h  ', Article 66 provides for 
' an indication of the . . . points in dispute '. And 
whereas, in the case of ordinary procedure, Article 40 
of the Rules provides for the compuIsory submission 
of Cases containing, as an essential part, ' a statement 
of conclusions ', Article 66 only mentions optional 
' observations ' and ' further explanations ' to be 
furnished mon the invitation of the Court. 

" The ~o; r t  therefore considers that it should 
pret the ' submissions ' of the German 
October 18th, 1927, as simply 
cation, within the meaning of 
of the points the meaning 
dispute between the Parties. 
wai ,  the application in question would not satisfy 
express conditions laid down by the above-mentione 
art'icle: and the Court. as it has alreadv had occasiod 
to observe in previous judgments, may within reason 
able limits disregard the defects of form of document 
placed before it." 

There were no further observations in regard to 
graph z of Article 66 (2). 

The President turned to paragraph 3 of No. 2 of th  
article.; the existing text was as follows: 

" If the request for 
of an application, it 
to give imrnediate notice of such 
other parties, and the latter may 
within a time-limit 
the President, as 

and the Co-ordination Commission proposed no changes. 

There were no observations. I 
The Preysident read the existing text of paragraph 4: 

" The Court may, whether the request be made b 
agreement or by application, invite the parties t 
furnish written or oral explanations." 
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The Co-ordination Commission proposed the following 
text for this paragraph : 

" The Court, may, whether the request be made 
by agreement or by application, invite the parties to  
present further written or oral observations." 

Baron ROLIN- JAEQUEMYNS preferred the expression : 
" s ~ p p l é m e n t  d'information " (further . . . explanations) 
used in the existing text. 

The PRESIDENT said that the Drafting Cornmittee would 
note Baron RoIin- Jaequemyns' preference. 

Subject to this observation, he declared the text pro- 
posed by the Co-ordination Commission for Article 66 (2) 

adopted by the Court. 

8.1v.35. 
First Reading as Article 68.' 

" 2. The special agreement or application shall 
con tain : 

" A specification of the judgment of which the 
interpretation is requested; 

" Mention of the point or points in dispute. 

" 3. If the request for interpretation is made by 
means of an application, the Registrar shall commu- 
nicate the application to the other parties, and the 
latter may submit observations within a time-limit to 
be fixed by the Court, or by the President if the Court 
is not sitting. 

" 4. Whether the request be made by special 
agreement or by application, the Court may invite 
the parties to furnish further written or oral explana- 
tions." 

The article was. adopted with the following text : 
Second Reading and Final  Adoption. 

" I. A request to the Court to interpret a judgment 
which it has given may be made either by the notifi- The article, renumbered 79l, was adopted in second 
cation of a special agreement between the parties or by reading on 29.11.36 and finally adopted on 11.111.36 with 
an application by one or more of the parties. the text of the first reading unchanged. 

ARTICLE 80 (Article 66 (3) ,  old Rules) .  

REQUESTS FOR REVISION AND INTERPRETATION: FULL COURT OR CHAMBERS OF THE COURT 

23.11.35.* 
Discussed as Article 66 (2) .  

The PRESIDENT opened the discussion' on Article 66 (3), 
which, like Articles 66 (4) and ( 5 ) )  applied both to applica- 
tions for revision and requests for interpretation. 

M. FROMAGEOT wished to know whether, in giving judg- 
ment upon a request for interpretation, the Court must 
be composed of the same judges as had rendered the judg- 
ment to be construed, or whether it might be differently 
composed. ~ 

He also asked whether the request for interpretation 
could relate only to the operative part of the judgment, 
or whether it might relate also to the grounds. 

Jonkheer VAN EYSINCA said that, with regard to the 
first point, the Co-ordination Commission proposed a 
modification of the existing text, which ran: " the pro- 
visions of Article 13 of the Statute shall apply in al1 cases ". 
That provision might give rise to complications and might 
even be impossible to apply, since a request for interpre- 
tation might be made many years after a judgment had 
been rendered. In view of this difficulty and others, the 
Co-ordination Commission had deleted the sentence. 

With regard to the second question raised by M. Froma- 
geot, Jonkheer van Eysinga thought that it was left for 
the Court to decide in each particular case. 

The REGISTRAR, in regard to this question, observed that 
the solution adopted in practice was to be found in the 
interpretative judgment given in the Chorzdw case. In 
that case, the Court had decided that the interpretation 
might relate not only to the operative part of the judgrnent, 
but also to those portions of the grounds which constituted 
the essentid basis of the operative provisions. In other 
words, according to this decision, the interpretation could 
not relate to rnere obitev dicta l. He added that M. Anzilotti 
had. delivered a separate opinion in which he expressed the 

Mew that only the operative provisions could be construed 2: 

M. FROMAGEOT W O U I ~  be sorry if the Court could not 
settle this point in the Rules, which were designed to avert 
possible disputes. 

The PRESIDENT read the text of Article 66 (3). which, 
after the Co-ordination Commission had deleted the last 
sentence of the existing text, ran as follows: 

" If the judgment impeached or to be construed 
was pronounced by the full Court, the application 
for revision or the request for interpretation shall 
also be dealt with by the full Court. If the judgment 
was pronounced by one of the Chambers mentioned 
in Articles 26, 27 or 29 of the Statute, the application 
for revision or the request for interpretation shall be 
dealt with by the same Chamber." 

He noted that the Court approved the proposed dele- 
tion and adopted the text just read for Article 66 (3). 

8.117.35. 
First Readilzg as Article 69. 

The article was adopted with the following text: 
" If the judgment to be revised or to be interpreted 

was rendered by the full Court, the request for its 
revision or for its interpretation shall equally be dealt 
with by the full Court. If the judgment was pro- 
nounced by one of the Chambers mentioned in Ar- 
ticles 26, 27 or 29 of the Statute of the Court, the 
request for revision or for interpretation shall be dealt 
with by the same Chamber." 

Second Reading and FinaE Adoption. 

The article, renumbered 80 l ,  was adopted unchanged 
in second reading on 29.11.36 and finally unchanged Save 
for the deletion of the word " equally " as superfluous, 
on 1r.11r.36. 

* D 2, A.  3,  P P  334-335. 
A 13, P. 21. Cf .  P. 17. 

l See under Article 78, p. 328, meeting of lo.rv.35. 
A 13, P. 23, NO. 2, 
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ARTICLE 81 (Article 66 (5) .  old Rules). 1 
REQUESTS FOR REVISION OR INTERPRETATION: JUDGMENT 

23.11.35.* The article was adopted in the form approved on 23.11.35, 
Discussed as Article 66 ( 5 ) .  save for the substitution of " The decision of the Court " 

for " The Court's decision ". 
The PRESIDENT read the existingktext : 

" 5 .  Il est statué par arrêt sur les demandes en 
revision et e n .  interprétation " (The Court's decision 
on requests for revision or interpretation shall be given 
in the form of a judgment), 

and that of the Co-ordination Commission (which eflected 
a change in the French text onIy): 

" La Cour statue par un arrêt sur les demandes en 
revision ou en interprétation." 

There being no observations, he declared the text pro- 
posed by the Co-ordination Commission for Article 66 (5 )  
adopted. 

The President next took a vote on Articles 66 to 66 ( 5 )  
of the Rules as now amended by the Court. 

The Court adopted these articles unanimously, 

8.1v.35.** 
Fivst Reading as Article 70. 

The Registrar observed that, according to this article, 
the Court gave its decision upon " la demande " (request), 
whereas, according to Article 64, paragraph 5 ,  its decision 
was upon " la requête " (application). 
This difference was no doubt explained by the fact that 

ArticIe 70 referred to requests submitted not oniy by 
application but also by special agreement. 

29.11.36.* 
Second Reading as Article 8r.l 

Jonkheer VAN EYSINGA said that Articles 78 to 81 cor- 
responded to the various paragraphs of Article 66 of the 
existing Rules. The old paragraph 4, however, of Article 66 
was no longer reproduced in the text now submitted to the 
Court. That article, with slight modifications, had been 
adopted by the Court in 1935 (see p. 256, meeting of 23.11.35). 
subject to the examination of certain points which was 
left to the Drafting Committee. In the documents, no 
trace was to be found of the reasons why the Committee 
had not conçidered it necessary to include this paragraph 
in the revised Rules. 

The PRESIDENT admitted that that was a gap in the 
records of the work of revision. There would be no recur- 
rence of such gaps as regards the second reading, as the 
Drafting Committee formed on February 28th was, in 
accordance with Jonkheer van Eysinga's suggestion, to 
accompany the text produced by it with a report. 

There being no further observations, he declared Ar- 
ticle 81 adopted in second reading. 

11.111.36. 

Article 81 was finally adopted unchanged. - 

ARTICLE 82 (New Article). I 

1g.v.34 and 23.17.34. ' . M. ANZILOTTI observed 
Sec under Article 31, pp. 82 et sqg., for discussion of ad- , Was t0 a d a ~ t  the procedure t0 the 

visory procedure in connection with Article 32 (Article 31 of each particular case; and 
of Rules of r1.111.?61. thanks to the very flexible terms of Article 73 of 

28.11.35.**" 
Discussed without a Nzkmber. 

Advisory Opinions. 
The PRESIDENT proposed to devote the remainder of the 

meeting to  a general discussion on the question whether 
or not any important amendments should be made in the 
artides dealing with advisory opinions. 

K. NEGULESCO recalled that, after the proceedings of 
the Fourth Committee and the .report made by the Co- 
ordination Commission, the proposed amendments were 
reduced to the inclusion in the Rules of an article corre- 
sponding to Article 68 of the revised Statute and of an 
article enumerating the rules relating to contentious pro- 
cedure which would also apply always in advisory procedure. 

M. URRUTIA pointed out that, so long as there waç th 
possibility of the revised Statute coming into force, i 
would, of course, be premature to embody in the Rule 
provisions which weré not consistent with those of th 
revised Statute. 1 

Jonkheer VAN EYSINGA, with reference to M. Negulesco': 
remarks, çaid that the inclusion in the Rules of an article 
enumerating the rules concerning contentious procedure 
which would always apply in advisory procedure, wouK 
involve serious difficulties, especially in view of the distinc- 
tion between opinions upon an existing dispute and those 
upon a " question ". He thought therefore that it would 
be better that the Court should not amend the Rules or 
this subject. In  his view, even the inclusion of a rule 
corresponding to Article 68 of the revised Statute was 
undesirable. for the tirne being ; moreover, it was unneces- 

M. SCH~CKING,  supported by hl. GUERRERO, Vice-Pre- sary, because in practice the Court already followcd th 
sident, and hl. NEGULESCO, suggested the introduction of guidance of that article. 
a simplified and more or less summary procedure for For the rest, Jonkheer van Eysinga thought that th 
opinions upon a " question ". present Article 73 was sufficiently flexible and gave th 

* D 2, A. 3, p. 336. 
**  Ib id . ,  p. 443. 

*** Ib id . ,  pp. 371-372. 
* D 2, A. 3, p. 677. 
1 See under Article 78, p. 328, meeting of 10.1v.35. 
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Court a sufficiently free hand to make advisory procedure 
as expeditious as possible. 

M. NEGULESCO, in reply to Jonkheer van Eysinga, said 
that the inclusion in the Rules of a provision corresponding 
to Article 68 of the revised Statute had been considered 
by the Court, on the proposa1 of Jonkheer van Eysinga 
amongst others, as early as 1g31.l He also pointed out 
that the Court, by introducing the second paragraph of 
ArticIe 71 of the Rules in 1927, had recognised the dis- 
tinction between an opinion on a " dispute " and an opinion 
on a " question ", a distinction which, moreover, was made 
in Article 14 of the Covenant of the League of Nations. 

M. URRUTIA was in favour of provisionaIIy including in 
the Rules an article corresponding to Article 68 of the 
revised Statute. 

The PRESIDENT observed that in any case it was essential 
to rcrnember that the Court had been established, after 
the Great War, as a judicial body for the final setticment 
of disputes which might arise between States. In al1 
circumstances the judicial character of the Court must be 
strictly preserved. 

Disczissed as Article 71, Nezu Text firofiosed by the 
Co-ordircation Commission. 

Advisory Opinions. 
The PRESIDENT gathered that, with regard to the articles 

concerning advisory proceedings, there seemed to be two 
questions of principle which the Court might consider and 
decide. First, there was M. Negulesco's suggestion that a 
provision should be included in the Rules layng down 
that, in advisory proceedings, the Court should as far as 
possible be guided by the articles relating to  contentious 
p r~cedu re .~  The object of this proposa1 seemed to be to  
provide a legal basis for the existing practice of the Court. 

Then there was the question raised by the Co-ordina- 
tion Commission in its draft 3-namely, the proposa1 to 
include a new Article 73 ter designed to provide more 
detailed rules with regard to the written proceedings in 
connection with advisory opinions for which the Court was 
asked. The four paragrzzphs of Article 73 ter constituted 

D 2.  A.  3. P P  372-377. 
D 2. A .  2. p. 294 (NOS. 25 and 27). 

a Article 71 of the Co-ordination Commission's text, which was as 
follows : 

" In addition to cases specially provided for .by the present Rules, 
the Court shall be guided. in the exercise of its advisory functions, by 
the provisions of the Statute and of the Rules which apply in conten- 
tious cases to the extent to which it recognises them to be applicable." 

D 2,  A .  3,  p p  $80 and 881. 
This article ivas as follows: 

" I. Subject to any agreement to  the contrary between the agents 
or representatives of States or organisations taking part in the 
proceedings ensuing upon a request for an advisory opinion, each 
such State or organisation shall submit to the Court written observ- 
ations within the the-limit fixed by an order made under Article 33 
of the Kules and, subsequently, within a time-limit simitarly fixed, 
a second statement commenting upon the first observations filed by 
the other State or interested organisation. 

" 2. Each of these statements shall present in detail the views 
of the State or interested organisation and its submissions. A copy 
of every document cited in the statement or on which the views 
presented are based shall be annexed to the statement in cluestion, 
and a list of these documents shatl be incIuded following the sub- 
missions. 

" 3 .  ShouId one of such documents be very voIuminous, it wiIl 
suffice to print the relevant extracts therefrorn, but in that case a 
copy of the whole document must be communicated to  the Registrar 
for the use of the Court and of the other States or interested organi- 

a development of .4rticle 73, paragraph 2, of the existing 
Rules; for instance, they made the presentation of a second 
written statement compulsory, whereas hitherto only one 
was provided for, though the Court had the right, if it 
saw fit, to order a second one to be filed. 

Jonkheer VAN EYSINGA, with regard to the questions of 
principle mentioned by the President, was afraid that, if 
the Court were to adopt these principles, the result would 
he to  lengthen the procedure; but this was certainly not 
the intention. 

If the Court were now to embody in the Rules Article 68 
of the revised Statute, it would give the impression that 
the intention waç to modify its advisory procedure so 
as to assimilate it more closelv to contentious Drocedure. 
In actual fact, however, there would be no change, since 
the article simply confirmed present practice; but there 
would be a danger of misunderstandings. In particular, 
the consequenccs, from the point of view of procedure, 
of the distinction between the two categories of advisory 
opinions-those concerning " disputes " and those concerning 
" questions "-were not always grasped. In connection 
with this complex question, he referred to M. Hammar- 
skjold's article in Festgabe fiir Max Huber (December 28th, 
1934).l In Jonkheer van Eysinga's opinion, the same 
observation applied with regard to the adoption of the 
Article 73 ter proposed by the Co-ordination Commission. 
The adoption of that draft-which provided that there 
should always be two Memorials-would destroy the whole 
advantage of the flexibility of the existing Article 73, . 
No. 2. and would also. as a result of the reservation res- 
pectin; agreements bétween agents or representatives, 
make it  possible for States or organisations allowed to 
furnish information to  direct to some extent the procedure; 
this was inadmissible in advisory proceedings. 

M. NEGULESCO could not agree with Jonkheer van 
Eysinga. It was most important that Article 71-which 
simply reproduced the terms of Article 68 of the revised 
Statute-should be embodied in. the Rules. Al1 it did was 
to confirm the practice of the Court, which had always 
held that, even when giving an opinion, it was acting as 
an independent judicial body, with its own special rules of 
procedure and having powers which it could exercise only 
within the Iimits of its jurisdiction. I t  was essential to 
its existence that it should exercise no secret function. 
This provision would serve the purpose of a legal basis for 

- - 

future practice. 
M. Negulesco thought that the Court would be il1 advised 

to refuse to include in the Rules a provision similar to 
Article 68 of the revised Statute. 

M. URRUTIA observed that the results of the work of 
revision upori which they were engaged would be published 
onIy after .a second reading. There would therefore be 
no objection to the provisional inclusion in the Rules 
of the provisions of Article 68 of the revised Statute; if the 
revised Statute did not.comc into force, these provisions 
could, if necessary, be replaced by others. 

M. ANZILOTTI saw no  objection to the inclusion in the 
Rules of the Article 71 proposed by the Co-ordination 

sations, unless the document has been published and is of a public 
character. 

" 4 .  Any document çubmitted amongst the annexes and presented 
in a language other than French or English must be accompanied 
by a translation into one of the officia1 languages of the Court." 

l " Ruelques aspects de la fonction consultative de la Cour F r -  
manente de Justice internationale " (Festgabe für Max Huber . z ~ ~  
sechzigsfen Gebrrtslag. 28. Dezembcr 1934; Zürich, Schulthess & Co., 
1934; p p  146-166). 



Commission, which was simply a reproduction of Article 68 
of the revised Statute, since it rnerely amounted to the 
recognition and confirmation of the Court's practice. 

For the rest, he preferred the last paragraph of the 
existing Article 73 of the Rules to  the Article 73 fer pro- 
posed by the Co-ordination Commission. The advantage 
of the existing rule was that it left the Court a wide measure 
of discretion and enabled it  to  adapt the procedure to  the 
needs of each particuIar case. The Co-ordination Com- 
mission's proposa1 seemed $0 çtereotype the procedure and 
diminish the latitude left to the Court. 

The PRESIDENT was personally in favour of the inclu- 
sion of the Article 71 proposed by the Co-ordination Com- 
mission in the Rules, for the following reason: there were 
a series of articles relating to contentious procedure which 
the Court in practice applied by analogy to advisory pro- 
cedure. But so far there had been nothing in the Rules 
affording a legal basis for this practice. This legal basis 
would be supplied by the insertion of the proposed Article 71 
in the Rules. 

As regards the Article 73 ter proposed by the Co-ordi- 
nation Commission, the President agreed with M. Anzilotti. 
That text would make a second written statement com- 
pulsory, unless the agents agreed not to present one. This 
might adversely affect the Aexibility and rapidity of the 
procedure. 

The RECISTRAR wished to advert to  certain opinions 
which had been expressed in the Co-ordination Commission 
and in the Court regarding the inclusion in the RuIes of 
a provision corresponding to Article 68 of the revised 
Statute. 

In  the first place,.underlying the inclusion of this article 
in the revised Statute was the desire in the United States 
to  bind the Court, by means of a statutory provision which 
it had no power to modify, to observe the well-known 
pnnciple which it  had enunciated in the Eastern Carelian 
case. The insertion of a corresponding provision in the 
Rules would not have the desired effect, because the Court 
could always amend its Rules. 

In the second place, the really important point about 
Article 68 of the Statute was that it clearly stated that, 
even in advisory cases, the final decision as to  its juris- 
diction rested with the Court. But, placed in the Rules, 
Article 68 of the revised Statute was ineffective in this 
respect because nothing could be laid down in the Rules 
concerning the Court's jurisdiction, which was derirred 
either from the Statute or from an agreement between 
the parties. 

Thirdly, the system adopted in the Rules was not to 
include anything already contained in the Statute. If, 
therefore, Article 68 of the revised Statute was included 
in the Rules and if the revised Statute came into force, 
i t  would once more have to  be deleted in order to  avoid 
overlapping between the Statute and Rules. I t  was true 
that at the moment the Court was working on the basis 
of the existing Statute; but it was also true that in its 
work it had been able, in practice, to apply Article 68 
of the revised Statute without inserting it in the Rules. 

M. SCH~CKING thought that, if they kept to the decision 
to  base the revision of the Rules on the existing Statute, 
and to adapt the Rules to the Court's practice, it seemed 
necessary to insert Article 68 of the revised Statute in 
the Rules and slightly to alter some other articles con- 
cerning advisory procedure. 

Count ROSTWOROWSKI did not think that the same con- 
siderations applied with regard to the inclusion in the 

RuIes of Article 68 of the revised Statute and that of the 
ArticIe 73 ter proposed by the Co-ordination Commission. 
As regarded the former, which formed a sort of introduction 
to the chapter concerning advisory opinions, Count Rostwo- 
rowski agreed with the President: it would be most useful. 
On the other hand, he thought that Article 73 ter, which 
amplified and complicated the procedure, might hamper 
the Court in the future and that it would be better not 
to adopt it. 

Again, if the Court simply inserted Article 68 of the 
revised Statute as it stood in the Rules, it would appear 
to be pIacing opinions upon a " dispute " and opi;ioions 
upon a " question " on the same footing and would create 
the,impression that requests for opinions upon " questions " 
must necessarily be treated in the same way as contentious 
cases. To overcome this objection, Count Rostworowski 
suggested that they should add to the text proposed by 
the Co-ordination Commission the following sentence : 
" the application of this article to advisory opinions upon a 
question is reserved ". This addition would enable the 
Court in the future to  make the procedure for an opinion 
upon a " question " more flexible and expeditious. 

M. AKZILOTTI observed that the proposed Article 71 ran: 
" The Court shall be guided . . . by the provisions of the 
Statute and Rules which apply in contentious cases to  the 
extent to which it recognises them to be applicable." If 
the Court were giving an opinion on a " question ", it would 
hold that certain provisions were not applicable. There 
would be a risk that the distinction sugested by Count 
Rostworowski between opinions on a " question " and 
opinions on a " dispute " kould not be veryclearly under- 
stood. Moreover, the Court must not give the impression 
that it intended to deal with opinions on a " question " by 
some non-judicial method. 

Jonkheer VAN EYSIMGA agreed that the phrase " to the 
extent to which it  recognises them to be applicable " made 
it possible for the Court in practice to  deal with opinions 
on a " question " differently from opinions on a " dis- 
pute ". 

M. GUERRERO, Vice-President, thought that the inclusion 
in the Rules of the Co-ordination Commission's Article 71- 
2.e. Article 68 of the revised Statute-would serve two 
purposes: it would codify ~ract ice and it would let i t  be 
known by States concerned in a case refcrred to the Court 
for advisory opinion that the case would be examined under 
the same conditions as governed the procedure in conten- 
tious cases. On the other hand, M. Giierrero thought that 
the amendment proposed by Count Rostworowski should 
not be adopted, because it was important to keep to the 
terms of Article 68 of the revised Statute. 

As regarded the Article 73 ter proposed by the Co-ordi- 
nation Commission, M. Guerrero thought that i t  should be 
exarnined paragraph by paragraph, before it  was decided 
to adopt any or al1 of it. 

Count ROST~OROWSKI was prepared to vote in favour of 
the inclusion of Article 71 of the Co-ordination Commission's 
text as it stood and to withdraw the addition which he 
had proposed. 

With regard to the suggestion that the Co-ordination 
Commission's Article 73 ter should be examined in detail 
in order to  see whether some particulars might not be 
embodied in the corresponding provision of the existing 
Rules, Baron ROLIN-JAEQUEMYNS thought that, by doing 
this, the Court would be embarking on a far-reaching 
attempt at reform which would perhaps be superfluous 
and even dangerous. 



Article 82 - 333 

The PRESIDENT took a vote on the following question: 

" Does the Court decide to  insert the following 
provision in Heading 2 of Chapter II of the Rules: 

[for text see footnote 2, p. 331.1 

By eight votes to one, the Court answered this question 
in the affirmative. 

The PRESIDENT, with regard to  the second question 
alluded to at the beginning of the sitting, observed that 
the new Article 73 ter concerncd the same questions as 
were dealt with in the existing Article 73, No. 2, of which 
it was simply an extension. The President therefore thought 
that the Court could express its opinion on the question 
of principle without for the moment entering upon a detailed 
discussion. 

M. SCH~CKING thought that a provision might be inserted 
here to the effect that, in the case of an urgent request 
for an opinion upon a " question ", the time allowed for 
the filing of written observations should never exceed 
fifteen days. That would expedite the procedure. In  the 
same way, i t  rnight also be provided that the parties would 
never be allowed to present to the Court both a written 
Mernorial and an oral statement in the case of an urgent 
request for an opinion on a " question ". 

M. GUERRERO, Vice-President, also thought tliat the 
Court might make some changes in ArticIe 73 with a view 
to differentiating, as regards procedure, between opinions 
upon a " dispute " and opinions upon a " question ". For 
instance, the possibility of having two written 'statemcnts 
might be maintained in the case of opinions upon a " dis- 
pute ", but not in the case of opinions upon a " question ". 

M. ANZILOTTI was afraid that a provision of that kind 
- would unnecessarily tie the Court's hands. Under the 

existing article, the Court could proceed as suggeçted, if 
. it saw fit, having regard to al1 the circumstances of the 

case. If M. Guerrero's suggestion were adopted, it would 
perhaps be obliged to dispense with a second written 
staternent in a case where it might think it desirable to 
have one. 

Baron ROLIN-JAEQUEMYNS was not in favour of the 
distinction which it  was sought to establiçh between opinions 
on a " dispute " and opinions on a " question ". The 
essential thina was to  leave the Court as free a hand as ., 
possible to  act in accordance with circumstances. Kt was 
therefore better not to ~roceed on the lines of the Co- 
ordination Commission's Article 73 ter. 

The PRESIDENT suggested that the Co-ordination Com- 
mission's text might be rejected, without, however, ruling 
out the insertion in Article 73 of the existing Ruleç of such 
amendments as mernbers of the Court might see fit to 
introduce. 

After taking the opinion of the mernbers of the Co-ordi- 
nation Commission pfesent, he noted that they did not 
press the adoption of Article 73 ter. 

The President then asked the Court whethcr thev decided 
against the adoption of the Co-ordination ~okmisçion 's  
Article 73 ter. 

The Court unanimously answered the question in the 
affirmative. 

The PRESIDENT asked the members of the Court whether , 

they had any amendments to propose in regard to the 
, other articles concerning advisory procedure. 

There being no further amendments, the President 
suggested that the Court should allow him, with the assis- 
tanceof a Committee, to examine Articles 71 to  74 of the 

Rules and subsequentIy to submit to the Court a revised 
text, taking into account the- trends of opinion expressed 
during the discussion. 

M. URRUTIA requested the future Committee to consider 
the advisability of retaining the existing text of Article 72 
rather than of replacing it by the text proposed by the 
Co-ordination Commission l; he also suggested that i t  might 
consider the best arrangement of the various provisions in 
Articles 71 to 74, and likewise the wording of paragraph 2 
of the existing Article '73. 

Baron ROLIN-JAEQUEMYNS observed that, generally 
speaking, the Cornmittee would no doubt take as its basis 
the existing text of the Rules and not the text of the Co- 
ordinat ion Commission. 

The PRESIDENT said that i t  was understood that the 
Committee would examine al1 the articles concerning 
advisory procedure. When the time came, a short report 
would be submitted to the Court indicating al1 the amend- 
ments which the Committee thought it desirable that the 
Court shouId consider. 

Advisory Opinions. Report of the Stzcdy Cornmittee. 

The PRESIDENT drew the Court's attention to the report 
of the Study Committee and the draft provisions con- 
cerning advisory opinions appended thereto.2 For an 
explanation of these drafts, the President referred them 
to the commentaries embodied in the report. 

Article 71 3. 

Count ROST~OROWSKI,  whilst paying tribute to the 
work of the Study Committec, whose proposais were stnctly 
in accordance with the votes previously recorded by the 
Court, felt obliged to observe, with regard to  the text as 
a whole, that, according to that text, advisory procedure 
in regard to a " question " would necessarily follow the 
lines of contentious procedure, for no reservation was made 
respecting advisory opinions of this class. 

Of course, i t  had been said that the terms of the proposed 
Article 71 were so wide that the Court could, do as it liked. 
Perhaps that waç true, but it was also true that parties 
did not know what the attitude of the Court would be. 
I t  might therefore happen that States would imagine that 
the Court had only one sort of advisory procedure and that 
that very closely followed contentious procedure. That 
was why, in Count Rostworowski's view, there should be 
sonie reference in the Rules to the fact that, in the case of 
an opinion vpon a " question ", the Court intended to 
reserve the right to adopt a special method of procedure, 
for instance with regard to the communications to be made 
to States. 

M. GUERRERO, Vice-President, supported what Count 
Rostworowski had said. .Like him, he thought that some 
differentiation should be made in the Rules between pro- 

* D 2, A. 3, p p  408-415. 
1 The Commission's text was as follo-: 
" The original of a request for an advisory opinion shall be signed 

by the President of the Assembly or by the President of the Council 
of the League of Nations, or by the Secretary-General of the League 
of Nations. I t  shall be transmitted by the latter to the Court." 

See D 2. A. 3. Annex 3, p. 926. For the composition of the 
Committee, see idem, p. 407, under: " Further programme of work." 

8 The text proposed by the Study Cornmittee was that drafted 
by the Co-ordination Commission; see p. 33 1, footnote z .  



cedure in regard to  opinions upon a " dispute " and upon 
a " question ". The main object of the Rules was to  let 
States know how they should proceed before the Court. 
The confusion prevailing between the procedure applicable 
in the case of an opinion on a question and that applicable 
in the case of an opinion on a dispute was likely t o  increase 
the difficulty of submitting cases to the Court for advisory . . 
opinion. 

M. NEGULESCO considered that the Court could choose 
between two mcthods: i t  might either refer the question 
back to the Committee, asking it to  prepare a text differen- 
tiating between opinions on a " question " and those on 
a " dispute ", or else it miglit simply vote in first reading 
on the text submitted by thc Committee and leave until 
the second reading the discussion of this distinction, which 
was of great importance both to the Court and to interested 
parties. 

AI. ANzr~or'rr suggested that mernbers of the Court who 
considered that a distinction should be made between 
the procedure applicable in the case of opinions upon a 
" dispute " and that applicable in the case of opinions 
upon a " question " might submit a draft representing 
their views. 

M. NEGUI-~sco relerred to the propoçals previously sub- 
rnittcd by the Fourth C0mmittee.l 

RI. ANZILORI, for his part, preferred the draft now before 
the Court. Though it might he possible in a particular 
case to  differentiate between the two categories of opinions, 
i t  was on the other hand very difficult to lay down general 
rules governing the matter. 

M. NEGULESCO observed that  Article 71, paragraph 2,  

of the existing Rules 'drew this distinction. 

M. ANZILOTTI thought that that article simply left it to 
Court to draw the distinction in cach particular case. 

Moreover, thc case contemplated i n  Article 71, para- 
graph 2, was that of an " existing dispute between two 
or more States or Members of the League of Nations ". 
That was an entireIy different thing from a theoretical dis- 
tinction between a so-called opinion on a " dispute " and 
a so-called opinion on a " question ". 

M. GUERRERO, Vice-President, did not think that there 
was any need to embody in the RuIes a definition applic- 
able in al1 cases, but sirnply to provide for two different 
procedures between which the Court would choose when- 
ever an actual case came before it. 

M. ANZILOTTI observed that Article 73; the terms of 
rvhich were very flexihle, made i t  possible to  adapt the 
procedure to  the requirements of different cases. This 
would be done on the basis of the information obtained 
by the President and that furnished to him by the agents 
of the interested Governments a t  the conversation provided 
for in Article 33 of the revised Rules. This would certainly 
suffice to enable the procedure to be adapted to the special 
characteristics of the opinion asked for. 

Jonkheer VAN EYSINGA pointed out that the Study 
Cornmittee had confined itself to putting Articles 71 to 74 
into final shape on the basis of the votes recorded by the 
Court. As he had already observed a t  the first discussioii 
on the subject of advisory opinions, on March ~ s t ,  1935,~ 
the proposed Articlc 71 might be construed as iridicating 
that the procedure for contentious cases would he followed 
autornatically and likeu?se in the case of an opinion upon 

a " question "; but that was certainly not the intention of 
the Court. Moreover, the Court could always make use 
of Article 73, which posseçsed al1 the requisite flexibility. 

The PRESIDENT, in view of what had bien said by Count 
Rostworowski and supported by the Vice-President and 
M. Negulesco, proposed that the Court should vote upon 
the following question : 

" Does the Court wish the Rules to prescribe two 
distinct procedures for advisorgr opinions: one for 
opinions on a ' question ' and another for opinions 
on a ' dispute ' ? " 

Count RO~TWOROWSKI thought that this question went 
too far in saying: " prescribe two distinct procedures ". 
What was required was simply to  establish the distinction 
between the two categories of opinions in the Rules them- 
selves, by inserting a reservation so as to warn interested 
parties. 

Count Rostworowski recalled that, in the  course of the  
discussion on March ~ s t ,  he had suggested in this con-, 
nection that the words " the case of advisory opinions upon 
a question is reserved " should be added to Article 71. 
This suggestion, however, had not met with approval, and 
he had withdrawn it .I  NevertheIess, it showed that Count 
Rostworowski's idea was not to lay down a special pro- 
cedure for opinions upon a " question ", but simply to 
leave open the possibility of arranging such a procedure. 

M. SCH~CKING observed that in practicc the Court had 
already established a very definite distinction between 
opinions on a " question " and opinions on a " dispute "; 
but, on reading the text submitted by the Study Com- 
mittee, one found no trace of this distinction except the 
provision in Article 73 bis regarding judges ad hoc. In 
particular, the rule coircerning the invitation to be sent 
to  States " likely to be able to  furnish information " was 
inadequate in advisory cases in which States appeared as 
parties before the Court. The Court might appoint a 
cornmittee to submit to it concrete propoçals with a view 
to filling the gaps at present existing. 

M.  NEÇZ~LESCO recalled that an authoritative 
tation of Article 68 of 
responded to Article 71 
the signatories of the Protocol of 
of International Justice assembled 
Conference of 1929. 

M. Frornageot, the French 
follows at the Conference 
Article 68 of the revised 

" When the Court or anyone else was asked for a 
advisory opinion, it was essential, if this opinion wa 
to havc any value, for the person consulted to  hav 
al1 the relevant documents and information a t  hi 
disoosal. In contentious cases, when a decision ha 1 
to  =be pronounced, the procedure naturally had t 
provide for both parties to be heard. Both 
stated their case, and the judges therefore had 
arguments before them. The same ought to be th 
case in advisory opinions. 

" When an advisory opinion was asked for, the 
could have no value unless the person consulted cou1 
know al1 the relevant facts of the case in 
way as in contentious cases; hc should 
arguments of both parties and both parties shoul 
adduce their evidence. 

D 2, A. 3, p. 782. 
9 See p. 331. 

1 See p. 332. 
2 Document of the L. N. C.g1~.M.173.1gzg.V, p. 48. 



Article 82 

" I t  would be qiiite useless to give an advisory 
opinion after hearing only one side. For the opinion 
to be useful, both parties must be heard. I t  was 
therefore quite natural to  lay down in the Statute of 
the Court that, in regard to  advisory opinions, the 
Court should proceed in al! respects in the sarne way 
as in contcntious cases." 

M. Politis (Greece) had asked that it should be recorded in 
the minutes that Article 68 should definitely be taken in 
the sense just indicated by M. Fromageot. The President 
of the Conference said that M. Fromageot's observation 
would be inscrihed in the minutes and would naturaIlv 
be taken into account. On Septernber rzth, 1929, the - 

President had addrcssed to the President of the Assembly, 
in lieu of a report, a letter containing the foregoing declara- 
ti0n.l 

Now, in M. Negulesco's opinion, this declaration relatcd 
to advisory opinions in connection wi th contentious cases 
-i.e., opinions upon a " dispute ". I t  did not concern 
opinions upon a " question " given in non-contentious cases. 
In the former, there were " parties " which appeared before 
the Court, and the provisio~s relating to  contentious pro- 
cedure were applicable, including Article 31 of the Statute. 
In the case of an opinion upon a " question "-i.e. ,  an 
opinion on a non-contentious subject-there were no parties 
abut simply informants, and the provisions of Article 31 of 
the Statute were not applicable. 

In  conclusion, M. Negulesco supported the proposa1 to 
the effect that a committee composed of a few judges 
should be appointed to  prepare a new draft. 

M. URRUTIA thought that the Court shouId not a t  the 
moment deviate from the terms of Article 68 of the revised 
Statute, which had been approvecî by an international 
conference .of the signatory Powers and by the League of 
Nations. When they undertook the second reading of the 
revised RuIes and knew whether the reviçed Statute was 
coming into force or not, the question of the distinction 
between opinions on a " question " and opinions on a 
" dispute " would assume quite a different aspect. I t  
would therefore be better to leave it  open until the second 
reading. 

M. GUERRERO, Vice-President, did not think that the 
introduction into the Rules of a distinction between the 
procedure in the case of opinions upon a " dispute " and 
that in the case of opinions upon a " question " was incon- 
sistent with Article 68 of the revised Statute, which laid 
down that contentious procedure should be applied in the 
case of advisory opinions " to the extent to which the 
Court recognises it  to be applicable ", and which thus gave 
the Court every latitude. 

The PRESIDENT observed that Count Rostworowski's idea 
seemed to be that the provisions of the Rules shouId be 
confined to the case of opinions upon a " dispute ", the 
procedure to  be adopted in the case of opinions upon a 
" question " being left unregulated in. the Rules. Of course 
the Court would probably apply some provisions of the 
Rules in such cases; but States would not be told which. 

Count ROSTWOROWSKI agreed that that was his idea. 
I t  was desirable to make it possible for the.Court, in pro- 
ceedings connected with a request for an opinion upon a 
" question ", to modify the normal procedure, but without 
indicating in what way it would be so modified; States 
should simply be informed beforehand that they might 
expect some modifications to be made. 

l Document of the L. N. C,514;M.173.1gzg.V, p. 78, Annex IO. 

M. GUERRERO, Vice-President, wanted to go further than 
Count Rostworowski and to proceed at once to  work out 
the procedure to be followed in the case of opinions upon 
a " question "; but it would simply be a matter of fixing 
the procedure without defining the cases in which it would 
~ P P I Y .  

Jonkheer VAN EYSINGA observed that, when a State took 
part in proceedings before the Court, the communications 
which it would receive from the Court would keep it suffi- 
ciently informed regarding the details of the procedure. 
And the last words of the proposed Article 71 would afford 
the Court al1 the necessary latitude. The whoIe question 
was whether the new text might not give the false impres- 
sion that advisory proceedings would always follow the 
lines laid down in the case of an opinion on an existing 
dispute. Jonkheer van Eysinga suggested that, in order 
to avert this danger, Article 7r might be worded as follows: 

" In  circumstances other than those specially pro- 
vided for by the present Rules, the Court shaI1 be 
guided, in the exercise of its advisory functions, by 
the provisions of the Statute and of the Rules which 
apply in contentious cases to the extent to  which it 
recognises them to be applicable, on the one hand, to 
opinions asked for upon a matter concerning an exist- 
ing dispute between two or more States or Members 
of the League of Nations and, on the other hand, to 
opinions asked for upon a question." 

To go further did not seern expedient at the moment. 

RI. FROMAGEOT submitted the following draft, observing 
that i t  closely resembled that proposed by Jonkheer 
van Eysinga: 

" Subject to  the provisions of this heading, the 
Court shall be guided in the exercise of its adviçory 
functions by the general provisions of the Statute 
and of the Rules to  the extent to' which it recognises 
them to be applicable, according as it is asked for an 
opinion on a dispute or on a question." 

M. Fromageot added that he had substituted the words 
" general provisions " for the expression " provisions which 
apply in contentioub cases ", because the latter seemed to 
him in itseif to imply a tendency to assimilate al1 advisory 
opinions, including opinions upon a " question ", to con- 
tentious cases. 

Count ROSTWORO~SKI drew the attention of M. Fromageot 
and Jonkheer van Eysinga to the fact that, according to 
their proposals, only in circumstances other than those 
specially provided for by the Rules would the distinction 
between the procedure in the case of an opinion upon a 
" question " and that in the case of an opinion upon a 
" dispute " operate. I t  would be better if the last part 
of both these proposals were made to follow immediately 
after the words: " In circumstances other than those 
specially provided for by the present RuIes ", in order to  
make it clear that this part of the provision governed the 
whole matter. 

M. FROMAGEOT suggested that the articles which appIied 
particularly to  opinions upon a dispute-Article 73 and 
Article 73 bis-should begin with the words: " When the 
question upon which an advisory opinion is sought relates 
to an existing dispute. . . ." 

hi. GUERRERO, Vice-President, was afraid that, from 
a practical point of view, the modification proposed by 
Jonkheer van Eysinga and M. Fromageot would not suffice. 
Supposing that a request for an advisory opinion were 
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submitted to the Court at a time when i t  was not in session, 
who would decide which of the two possible procedures 
the first steps to be taken were to follow ? I t  would at 
al1 events be necessary, for instance, to give the President 
of the Court special authority if the Court should not be 
in session. 

M. NEGULESCO said that the pro~osal made by Jonkheer 
van Eysinga and M. Fromageot corresponded precisely to 
the ideas of the Fourth Comrnittee which, in applying the 
provisions of the Statute and Rules to advisory procedure, 
differentiated between opinions on a " dispute " and those 
on a " question ". ~ c c o i d i n ~ l ~ ,  he supported the proposa1 
of Jonkheer van Eysinga and M. Fromageot. Nevertheless, 
in order to avoid misunderstanding, which he was afraid 
might result from the fact that Article 71 began with the 
words : " f n circumstances other than those specially pro- 
vided for by the present Rules ", and that, consequently, 
if no rule were laid down, the Court appeared to be at 
liberty to apply or not to apply any particular provision 
relating to contentious procedure, hl. Negulesco proposed 
to go one step further and to enumerate al1 the rules which 
would invariably apply to advisory procedure and al1 
those which would invariably apply to an opinion upon 
a " dispute ". 

This course had been proposed by the Fourth Comrnittee, 
which, after giving the substance of Article 68 of the 
revised Statute, went on to enumerate, in a second para- 
graph, the rules which were always applicable to ;very 
kind of opinion and those which were specially applicable 
to o~inions on a " d i s~u te  ".l 

M. ANZILOTTI recalled that the Court had decided to 
embody the new Article 71 in the Rules, an the under- 
standing that thai article would contain the text of Arti- 
cle 68 of the revised Statute. Now it was proposed to 
modify this article in a way inconsistent with Article 68, 
which did not differentiate between general and special 
provisions-between opinions on a " question " and those 
on a " dispute ". In effect, it was now sought to introduce 
an entirely new article, notwithstanding the fact that the 
revised Statute might quite possibly corne into force. 
M. Anzilotti was unable on principle to concur in this 
proposal, especially seeing that the rules corresponding to 
the new Articles 71 and 72 had hitherto functioned satis- 
factorily both for so-called opinions on a " dispute" and 
for so-called opinions on a " question ". Incidentally, the 
difierence between these two kinds of o~inions was not so 
great as it was-now sought to make out. In any case it 
did not warrant leaving opinions on a " question ", so to 
speak, outside the Rules and outside the sphere of applica- 
tion of judicial procedure. 

The PRESIDENT wished to read the following passage 
from the report adopted by the Committee of Jurists which 
sat at Geneva in 1929 in regard to the revision of the 
Statute: 

" I t  [the Committee] also proposes that a final article 
numbered 68 should be added to this chapter in order 
to take account of the fact that the Court may be 
called upon to give advisory opinions both in conten- 
tious and in non-contentious matters. The effect 
would be that, in the former case, the Court would 
apply the provisions relating to contentious procedure. 
referred to in the previous chapters of the Statute, 
whereas .those provisions would not always be applic- 

l Cf. D 2 ,  A .  3 ,  p. 786. 
Document of the L. N. C.i66.M.66.rgzg.V, p. 125. 

able when the Court gave an opinion on a non- 
contentious matter. Thus, for example, Articles 57 
and 58 should apply in al1 cases, but Article 31 (ad 
hoc judges) would apply only when an advisory opinion 
was asked on a question relating to a dispute which 
had already ansen." 

This passage seemed to show that the Committee con- 
sidered that the new Article 68 which it proposed would 
sufficé to meet al1 contingencies. 

Furthermore, the President asked whether, supposing 
that a definite distinction was made in the Rules between 
an opinion on a " question " and an opinion on a " dispute " 
and that different rules were laid down for each of them, 
it would not be necessary to establish a special preliminary 
procedure to decide the question whether an opinion sought 
related to a " question " or to a " dispute ". Would that 
be calculated to expedite the procedure ? 

M. FROMAGEOT explained that he had used this expres- 
sion chiefly in order to avoid limiting the scope of the 
article to those provisions of the Statute and Rules which 
applied to contentious proceedings. If, however, the Court 
held that there was no objection to the corresponding 
expression used in Article 68 of the revised Statute, let it 
be retained. He wished, however, to add the provision 
at the end of the draft proposed by hirn, because there 
were some provisions in regard to contentious proceedings 
which were inherently inapplicable in the case of an opinion 
upon a " question ". For the rest, the distinction made 
between opinions on a question and opinions on a dispute 
was merely a reproduction of the terms of Article 14 of 
the Covenant. 

Jonkheer VAN EYSINGA considered that neither his 
proposa1 nor that of M. Fromageot was inconsistent with 
the passage quoted by the President from the report of 
the 1929 Committee of Jurists. Moreover, the possibility 
of having to arrange a preliminary procedure to decjde 
whether an opinion was upon a " question " or upon a 
" dispute " already existed, as was shown by experience. 
With regard to the proposed drafts, Jonkheer van Eysinga 
preferred that of M. Fromageot, provided that the latter 
did not insist on using the expression: " the general pro- 
visions of the Statute and Rules ", which did not appear 
in Article 68 of the revised Statute. 

M. ANZILOTTI observed that this distinction, from which 
certain important consequences might be deduced, did not 
appear in the Statute, The essential point, however,.in 
his view, was that opinions upon a " question ", as opposed 
to opinions upon a " dispute ", had never been defined. 

. 
. 

M. GUERRERO, Vice-President, considered that the passage 
from the report of the 1929 Committee of Jurists, which 
the President had read, tended to confrrm the desirability 
of embodying in the Rules, as he and some other judges 
had suggested, a provision indicating that, in the opinion 
of the Court, there was a distinction between opinions 
upon a " dispute " and opinions upon a " question ", and 
that distinct procedures must be arranged for the two 
kinds of opinion. Further, the passage referred to clearly 
showed fhat there was no inconsistency between Article 68 
of the revised Statute and the distinction which it was 
proposed to make in the Rules. Again, though the wordin 
of Article 68 was adequate in the Statute, which sirnpl 
laid down principles, it was not so in the case of the 

In conclusion, M. Guerrero suggested that the 
should proceed to vote on the arti&e in the form proposed 
by Jonkheer van Eysinga and amended by RI. Fromageot. 
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and that, if a majority was in favour of this text, the 
question of the working out of a special procedure for 
opinions upon a " question " should be left until the second 
reading. 

The PRESIDENT, who thought it  would be better to have 
successive votes on the points of principle, proposed that 
the Court should vote on the following question, which he 
had already suggested: 

" Does the Court decide that the Rules shall com- 
prise two distinct procedures for advisory opinions, 
one for opinions on a question and the other for 
opinions on a dispute ? " 

M. NEGULESCO asked what was meant by " distinct 
procedures "; for, even under the present system, the two 
procedures were distinct. He also suggested that, rather 
than vote at once, it would bc better to ask MM. Girerrero, 
Schücking, Count Rostworowski and himself to submit to 
the Court a draft representing their views on this point. 

The PRESIDENT said that by " two distinct procedures " 
he meant two series of provisions in the Rules, one applic- 
able to opinions on a " question " and the other to opinions 
on a " dispute ". 

By seven votes to  three, the Court answered the President's 
question in the negative. 

The PRESIDENT noted that Count Rostworowski had 
withdrawn the suggestion made by him at a previous 
sitting to  the effect that a reservation respecting opinions 
on a " question " should be added to the new Article 71. 

hl. ANZILOTTI had understood that Count Rostworowski, 
though he had withdrawn this suggestion, had proposed 
that .sornething should be added to the articles of the Rules 
relating solely to opinions on a dispute indicating that they 
applied onIy to such opinions. M. Fromageot had thought 
that this idea might be carried out by adding at the begin- 
ning of Article 73 sorne such words as: " in the case of an 
opinion upon a dispute . . .". BI. Anzilotti, however, 
thought that the insertion of these words would have very 
serious consequences, because the result would be that the 
. Rules would no longer contain a single provision relating 

to opinions upon a " question ". 
Count R o s ~ w o ~ o w s ~ ~  said that he could accept the 

idea underlying the drafts proposed by M. Fromageot and 
Jonkheer van Eysinga, which was that some words differ- 
entiating between the two kinds of opinion should be added 
to Article 71, but without otherwise modifying the Rules. 

Jonkheer VAN EYSINGA read a draft upon which he and 
M. Fromageot had agreed: 

" Subject to the provisions of the present heading, 
the Court shaI1 be guided, in the exercise of its advi- 
sory functions, by the provisions of the Statute and 
of the RuIes which apply in contentious cases to the 
extent to which it recognises them to be applicable, 
according as it  is asked for an opinion on a dispute 
or on a question." 

The PRESIDENT took a vote on this text, which was 
approved by seven votes to  three. 

The PRESIDENT said that the text thus adopted would 
replace the Article 71 submitted by the Study Comrnittee. 

10.1~.35.* 
Adofited in First Reading as Article 78. 

M. ANZILOTTI said he might have some further observa- 

tions to make at the second reading in regard to the last 
part of Article 78, with which he did not feel satisfied. 

The PRESIDENT took note of this staternent. 

Count R o s ~ w o ~ o w s ~ i  asked if the word " present " 
should not be inserted in the third line of the article, in 
accordancc with the general ruIe that had been observed. 

After a short exchange of views as to the desirability of 
ernploying this expression, the PRESIDENT put the foIIowing 
question to the Court: 

" Does the Court decide to insert the word ' present ' 
before the word ' Rules ' in the third line of Article 78 ? " 

The Court answered the question in the affirmative by 
nine votes to two. 

As the result of a proposa1 made by MM. Negulesco and 
Fromageot, the PRESIDENT announced, after a discussion, 
that, whenever the Statute was cited for the  first time in 
any article of the revised Rules, the expression " Statute 
of the Court " should be employed. The Registrar was 
instructcd t o  see that effect was given to this decision in 
the printed text of the revised Rules. 

As no other observation was offercd, Article 78 was 
adopted in first reading with the amendment which had 
just been v0ted.l 

2.111.36.* 
HEADING III. - PROCEDURE IN CONNECTION 

WITH ADVISORY OPINIONS 

Article . 

The PRESIDENT read the text of Article 82, as adopted 
at the first reading, with the alterations that had been 
thought necessary as a result of the coming into force of 
the revised Statute: 

" Subject to the provisions of Chapter IV of the 
Statute and to those of the present heading of the 
Rules, the Court shall be guided in the exercise of itç 
advisory functions by the provisions of the present 
Rules, applying in contentious cases, to  the extent to 
which it  recognises them to be applicable, according 
' as it is asked for an opinion on a ' dispute ' or on a 
' question '." 

M. ANZILOTTI asked whether the reservation made in 
the first line in regard to the provisions of the Statute 
was ' necessary . 

M. FROMAGEOT observed that the procedure in advisory 
cases had previously been laid down in the Rules; as the 
provisions of the Rules relating thereto had since been 
inserted in the revised Statute, this procedure was now 
governed by the Statute. I t  would not be fitting to repro- 
duce the same provisions in the Rules of Court. 

On the other hand, it was desirable that the text of the 
Rules mshould inform the reader as to the ~rocedure to be 
observed in proceedings connected with advisory opinions; 
i t  therefore scemed proper to mention in Article 82, in an 
incidental phrase, that the procedure in advisory cases 
was governed by the Statute. 

I t  appeared, further, desirable to allude to Article' 14 of 
the Covenant in order to  throw light on the use of the 
two expressions: advisory opinion on a " question " and 
advisory opinion on a " dispute ". 

* D 2,  A. 3, pp. 678-684. 
l Text adopted was the same as that approved a t  the meeting 

on 7.111.35 (çee above) save for the insertion of the word " present ". 
a For explanation of change of nurnbering, see Explanatory Note, 

pp. V I I I - l x .  



Article 82 

M. Fromageot then submitted the following text:  

" In proceedings in regard to advisory opinions, in 
which the procedure is regulated by the provisions 
of Chapter I V  of the Statute of the Court, the 
Court shall apply the provisions of the present Rules 
which appIy in contentious cases to  the extent to  
which it recognises them to be applicable, according 
as the advisory opinion for which it is asked relates, 
in the terms of Article 14 of the Covenant of the 
League of Kations, to a ' dispute ' or to  a ' question '." 

M. ANZILOTTI said that the distinction between advisory 
opinions on a " question " and advisory opinions on a 
" dispute " had now assumed a novel and more complic- 
ated aspect. 

For the revised Statute had laid down the procedure 
without rnaking any such distinction. That being so, was 
it possible to make the distinction in the Rules ? 

M. FROMAGEOT observed that Artide 68 of the Statute 
concluded with the words: ". . . to the extent to which 
it [the Court] rccognises them to be applicable ". The 
Court, in considering how far the provisions relating to 
contentious procedure would be applicable to advisory 
procedure, had reached the conclusion that a distinction 
would have to be made according as the matter at issue 
was a " question " or a " dispute ". I t  must indeed be 
admitted that this distinction, though clear in certain 
cases, was much less cIear in some others, in which it 
rnight be difficult to draw the line of demarcation. 

hl. ANZ~LOTTI recognised that, in any given case, the 
Court would apply the provisions which seemed to be called 
for by the special nature of the opinion that it was asked 
to give. But that consideration did not dispel the doubt 
that had arisen in his mind as to the posçibility of making 
a distinction in the Ruleç, in connection with the procedure, 
between an opinion on a " question " and an opinion on 
a " dispute ", seeing that such a distinction would find no 
basis in the Statute. 

The PRESIDENT asked M. Anzilotti if he considered that 
i t  would be necessary to  delete Article 85, as adopted at 
the first readingal 

M. ANZILOTTI did not think that i t  would be necessary 
to do so, for that article dealt with a particular case; it 
provided for the application of one of the rules of contentioiis 
procedure to  procedure in advisory cases. 

However, if the Court considered that the distinction to  
which he had referred was not in conilict with the Statute, 
he would bow to its opinion. 

1\I. NEGULESCO agreed with the suggestions made by 
M. Fromageot. The latter had proposed to add the words 
" as provided in Article 14 of the Covenant of the League 
of Nations ". Now Article 14 was incorporated in the 
Court's Statute, for at the head of the revised Statute 
there was written: " Statute of the Permanent CoÜrt of 
International Justice provided for by Article 14 of the 
Covenant of the League of Nations "; and in Article I of 
the Statute it  was declared that: " A Permanent Court of 
International Justice is hereby established in accordance 
with Article 14 of the Covenant of the League of Kations." 
Since the Rules of Court gave effect to  the Statute, i t  was 
quite logical to  introduce into them the two expressions, 
an advisory opinion on a " question " and an adviçory 
opinion on a " dispute ", seeing that these expressions were 
used in Article 14 of the Covenant, which' was itself embo- 
died in the Statute. 

l Article 83, of 11.iir.36. 

Moreover , this distinction was to be found, implicitly, in 
the existing Rules, which contained the words, in Article 71 : 
". . . on a question relating to an existing dispute ". 

Finally, the Court's jurisprudence showed that on some 
occasions it  had expressed an opinion on this subject, when 
it had to decide, in certain advisory cases, whether it 
should, o r .  should not, authorise the appointment of a 
judge ad hoc (under Article 31 of the Statute).l 

mageot's proposal. 
That proposa1 would enable the Court, at  its discretion, 

to be guided by the provisions of the Rules relating to 
contentious procedure to the extent to which it recognised 
them to be applicable to proceedingç in advisory cases. 
There were two~sources of this discretionary power: first, 
i t  was confcrred upon the Court by the provisions of the 
Statutc-Article 68 of the Statute was the source from 
which the Court derived its powers in this case; secondly, 
it was conferred upon the Court by the Ruleç, for Article 82 
of the Rules allowed the Court to  be guided by the earlier 
provisions of the Rules which were applicable to  advisory 

Count R o s ~ w o ~ o w s ~ r  also desired to  support M. Fro- 

procedure. 
I t  would suffice, without repeating the terms of the 

Statute, to decide upon the provisions of the Rules relating 
to advisory procedure, and to lay down that the Court 
would be guided by the provisionç of the Rules relating to  
contentious procedure to  the extent that i t  recognised thern 
to be applicable. 

In regard to the distinction between an opinion on 
a " question " and an opinion upon a " dispute ", Count 
Rostworowski agreed with M. Negulesco that the main- 
tenance of this distinction was in no way inconsiçtent with 
the Statute; i t  was indeed sanctioned by Article 14 of the 
Covenant, to  which M. Fromageot had alluded in his text. 

( 

Jonkheer VAN EYSINGA pointed out a difference between 
the wording of the text submitted by M. Fromageot and 
that of the text read by the President. 

M. Fromageot's proposal referred only to  the provisions 
of Chapter IV of the Statute, without rnentioning the 1 

" I t  [the Committee] also proposes that a final 
numbered 68 should be added to this chapter [advisor 
opinions] in order to take account of the fact 
Court may'be called upon to give advisory opinions bot 
in contentious and in non-contentious matters, 

proviçi6ns of the Rules which related to  advisory procedure. 
In order to bring the two texts into harmony with each 

other, it would suffice to insert in M. Fromageot's text 
the words: " . . . Chapter IV of the Court's Statute and 
by the pvesent Rules . . .". 

I t  seemed difficult to contend that the revised Statute 
made no distinction between the two categories of advisory 
opinions. Article 68 appeared' to  have been introduced 
with this very distinction in view. Thus, it was said in 
the report of the Committee of Jurists of 1929 (p. 125): 

would be that, in the former case, the Court would apply 
the provisions reiating to contentious procedure referrec 
to in the previous chapterç of the Statute, whereas those 
provisions u~ould not aiways be applicable when the Court 
gave an opinion on a non-contentious matter. Thus, for 
exarnple, Articles 57 and 58 should apply in al1 cases, but 
Article 31 [ad hoc judges] would apply only when an advisory 
opinion was asked on a question relating to  a disputt 
which had already arisen." 

. 

A!B 41, P. 89; 65, pp. 69-71. 
Ninutes of the session held at Geneva from March 11th t c  

March ~ g t h ,  1929 (L. N. document C.166.M.66.1gzg.V). 



M. FROMAGEOT said that he had intentionally omitted 
to lay down, in the text that he had submitted, tliat the 
Court would apply the' provisions that followed below. 
The preceding heading " Procedure in connection with 
advisory opinions " showed that the section of the Rules 
which folloived that heading contained a certain number 
of provisionç applicable to &pinions of that kind; the first 
of these clauses yrovided for the possible assimilation of 
contentious and-  advisory procedure. The succeeding 
articles dealt, in the first place, with questions raised by 
the application of Article 31 of the Statutc; next they 
laid down that advisory opinions wouId be given after 
deliberation by the full Court, and that dissenting judges 
might attach their individual opinions, etc. These were 
al1 useful details given 'by the Rules in connectjon with 
advisory pocedure. 

The sole object of Article 82 was the possible assimilation 
of the advisory procedure and the contentious procedure. 

Jonkheer VAN EYSINGA thought that, nevertheless, it 
wouId be necessary to mention in M. Fromageot's text 
that the procedure in advisory cases was also regulated 
under the present heading of the Rules. 
Bi. URRUTIA supported M. Frornageot's proposal, in 

regard to  which he did not share the doubt that had 
occurred to Jonkheer van Eysinga. As the heading which 
preceded that article was entitled " Procedure'in connection 
with advisory opinions ", it followed that the articles that 
came under that heading related to advisory procedure; 
i t  was not necessary to repeat that fact in Article 82. 
Furthermore, M. Urrutia saw no objection to mentioning 
that the distinction bctween an advisory opinion on a 
" question " and on a " diçpnte " was made in accordance 
with Article 14 of the Covenant of the League; for that 
article was incorporated in the Court's Statute. 

In reply to  a question by the President, M. FROMAGEOT 
explained that the reason why he had proposed to amend 
the text submitted for the Courtjs approval was, in the 
first place, that he wished to avoid employing the expression 
" subject to ",l which he did not think sufficiently clear, 
and secondly, hecause it seemed desirable to  ernphasise the 
fact that the procedure in connection with advisory cases, 
formerly set forth in the Kules, was now inserted in the 
revised Statute. 

hl. ANZILOTTI still felt some doubts in regard to the 
fo1Iowing passage in A l .  Fromageot's text:  " In proceed- 
ings in regard to advisory opinions, the procedure in 
connection with which is regulated by the provisions of 
Chapter.IV of the Court's Statute, . . ." The immediately 
preceding bad ing  was worded " Procedurc in connection 
with advisory opinions " :  it followed that the entire pro- 
cedure was bot-regulated by the Statute, for, if it &as, 
there would be no need to legislate for it in the Rules. 
He himself preferred the text which the President had 
read, because it  avoided this difficulty . 

M. NAGAOXA asked whether it was really necessary to 
retain Article 82 in the Rules in any form. This article 
added nothing to Article 68 of the Statute, except the last 
phrase " according as it is asked for an opinion on a dispute 
or on a question ". Was this addition sufficient by itself 
to justify the retention of Article 82 ? 

The PRESIDENT did not think it was correct to' say, as 
was done in the text proposed by M. Fro~nageot : " In 
proceedings in regard to  advisory opinions, the procedure 
in connection with which is regulated by the  provisions 

Cf. PP. 335. 337. 

of Chapter I V  oi the Court's Statute . . .", if these words 
were rneant to convcy that the advisory procedure was 
regulated by Chapter IV of the Statute. The revised 
Statute regulated only a part of that procedure-namely, 
that reIating to  what might be called the preparation of 
cases. As regards the part of the procedure which was 
rnost important-especiaIIy from the standpoint of jurists 
of foreign countries responsible for the conduct of cases 
referred to the Court for advisory opinions-it was necessary 
that the Rules should contain provisions specifying that 
the Rules concerning co~itentiaus procedure which were 
considcred applicable would be applied in advisory procedure. 

M. GUEXKERO, Vice-President, said that he saw no prima 
jacie objections to M. Fromageot's proposals, but he thought 
it would be possible to avoid thc difficulty poinied out  by 
the President by making the article begin with the foI!ow- 
ing words: " In proceedings in regard to  advisory opinions, 
the Court shall apply th6 provisions of its Statutc and aIso 
the provisions of the present Rules . . .", etc. The 
remainder would continue as in M. Fromageot's text. 

M. FRO?~IAGEOT suggested the following text : 

" In proceedings in regard to' advisory opinions 
the Court shall apply, in addition ta the provisions 
(outre les dispositions) of Chapter IV of its Statute, 
the provisions of the present. Rules. . . ." 

Baron ROLIS-JAEQUEMYNS thought that it would be 
possible to indicate the provisions which were applicable 
in connection with advisory opinions by the words: " The 
Court shall appiy, spart #rom (en dehors des dispositions) 
the provisions of Chapter I V  of the Statute, the provisions 
of the present Rules ", etc. 

The above wording would, he believed, meet the objec- 
tion to which the President had alluded. 

In regard to  another point, was it, he asked, desirable 
to mention the distinction between advisory opinions on 
a " question " and advisory opinions on a " dispute " ? 

Thc text might, he considered, refer to the latter only. 
I t  would rcad: " The Court shall apply the provisions of 
the present Rules relating to contentious cases to  the 
extent to which i t  considers them applicable." The Iast 
part of M. Frornageot's text: ". . . according as the advi- 
sory opinion for which it is asked relates, in the terms of 
Article 14 of the Covenant . . .", might be omitted. 

Jonkheer VAK EYSINGA thought that hl. Nagaoka's bro- 
posa1 simply to  omit Article 82 would be going too far. 

In order clearIy to  bring out the necessity for this article, 
the words " subject to  the provisions of Chapter IV of 
the Statute and to those of the present heading of the 
Rules . . .",'in the first text read by the President, rnight 
be oinitted. 

In the çame way, the words ". . . the procedure in 
which is regulated by the provisions of Chapter IV of the 
Court's Statute ",' etc., in M. Frornageot's text might be 
omitted; this would avoid repeating something which held 
good juridically whether it was said ,or not. 

Moreover, in al1 the headings of the Rules of Court 
there were provisions which were necessarily applicable. 
If, thereforei it was thought necessary to make a reserva- 
tion or to insert a statement to the efiect that the pro- 
cedure in connection with advisory cases was regulated by 
Chapter I V  of the Statute, i t  would be necessary to add 
" as also by the present Rules ". 

The PRESIDENT noted that the Court recognised the 
necessity of substantially modifying the text of Article 82, 
as drawn up in 1935, after the first reading. 



Article 82 

He observed that, as a result of the amendments pro- 
posed by Baron Rolin-Jaequemyns, the text of this article 
would be worded as follows: 

" In proceedings in regard to  advisory opinions, the 
Court shall, in addition to  the provisions of Chapter I V  
of the Statiite, apply the provisions of the present 
Rules relating to contentious' cases, to the extent to  
which it recognises them to be applicable." 

Al1 the provisions of the Statute applied automatically, 
without need of any special reference to  them in the Rules; 
apart from thc provisions of Chapter IV of the Statute, 
the Court would be guided by the clauses of the present 
Rules relating to  contentious cases, to the extent to which 
it  considered them to he applicable. 

M,. GUERRERO, Vice-President, ~ecalied the formula which 
he had proposed. 

M. URRUTIA observed, in connection with the passage in 
M. Fromageot's tcxt:  ". . . the procedure in connection 
with whicli is 'regulated by the provisions of Chapter I V  
of the Court's Statute ", that the provisions of Chapter I V  
of the Court's Statute were always applied, without there 
being any need to Say so in the RuIes. The article might 
therefore confine itself to  saying that the Court would 
apply in advisory cases the provisions of the Rules which 
were laid down for contentious proceedings. and which it 
recognised as applicable. 

Moreover, the words " subject to " rnight be omitted, 
since it could not be truly said that in advisory proceed- 
ings the procedure was regulated by the provisions of the 
Statute. 

Finally, the suggestion made by M. Nagaoka would find 
some satisfaction, for the article, though not omitted alto- 
geiher, would a t  any rate be abridged. 

M. ANZILOTTI thought that the difficulty in which the 
Court found itself was due, in part, to the absence of any 
distinction between two categories of Ruleç which appeared 
both in the Statute and in the Rules of Court. 

Both in the Statute and in the Rules of Court, there were 
some clauses directly concerned with advisory opinions; 
but the provisions of the Statute and of the Rules relating 
to contentious proceedings were applicable only by analogy 
in advisory proceedings: the Court was g-uided by them, 
but it did not apply them as they stood. 

In wording the text, it was necessary to  bear this dis- 
tinction always in mind. 

In proceedings in regard to advisory cases, the Court 
applied: (1) the provisions of the Statute relating to pro- 
cedure in advisory cases; ( z )  the provisions of the Rules 
of Court relating to advisory proceedings; (31 the provisions 
of the Statute relating to  contentious proceedings; (4) the 
provisions of the Rules relating to  contentious proceed- 
ings. 

But, in regard to the two latter, there was application 
only by analogy. 

M. FROMAGEOT suggested the following formula: 

" In proceedings in regard to advisory opinions, the 
Court 'shall, in addition to  the provisions of Chapter I V  
of its Statute, apply the following provisions and also 
those of the present Rules relating to proceedings in 
contentious cases." 

The words " in addition " (en dehors) would show that, 
apart from the provisions of the Statute, which were obli- 
gatorv, there were also the provisions of the Rules, which 
follou7ed. Furthern~ore. the Court would also apply such 
of the provisions of the Statute relating to  contentious 

proceedings as were recognised to be applicable to proceed- 
ings in advisory cases. 

M. XAGAOKA pointed out that the Statute conternplated 
the application of certain rules by analogy; i t  uras there- 
fore possible to proceed in the same way in the Rules. 

3.11r.36.* 
Article 82. 

Jonkheer VAN EYS~NGA thought that the reservation 
inserted in Article 82 was not necessary; but if it was to be 
retained, the distinction .referred to by hl. Anzilotti rnust 
be observed. 

In advisory proceedings, the Court rnust, in al1 cases, 
appIy the articles of the Statute. But apart from these, 
there were provisions relating to  contentious proceedings 
which the Court might apply, according as the advisory 
opinion was asked on a " question " or on a " dispute ". 

The new text suggested by M. Fromageot made mention, 
in addition to  the articles of the Statute, of the articles 
of the Rules appearing under Heading III. But there were 
articles in other parts of the Rules which the Court was 
also bound to apply in proceedings in advisory cases. 

Instead of saying: " in addition to  the provisions of the 
Statute and to the provisions of Heading III of the Rules ", 
it would be better to say only " of the Rules " and to omit 
the words " of Heading III ". 

If the Court had decided to adopt the first formula 
proposed by ,M. Frornageot, it would have had to insert 
in his text, after the words " of the Court " in the third 
Iine : " and by the present Rules ". That expression would 
have covered the whole of the Rules. 

However, Jonkheer van Eysinga was also in agreement 
with what M. Anzilotti had said. 

The PRESIDENT invited the Court to consider certain 
new drafts submitted for Article 82, beginning with that 
proposed by M. Anzilotti, which ran as follows: 

I 

i 

. 

" 1. In proceedings in regard to advisory opinions, 
the Court shall be guided by the provisions of these 
Rules which apply in contentious cases, to the extent 
to  which it recognises them to be applicable. 

" II. In proceedings in regard to advisory opinions, 
the Court shall apply the provisions of Chapter IV of 
its Statute and those contained in the present Heading 
of its Rules. In addition, it shall be guided by the 
provisions which apply in contentious cases to the 
extent to which it recognises them to be applicable." 

M. ANZILO~TI said that these drafts were submitted by 
him as alternatives. 

The first covered al1 that it was necessary to Say. I t  
rnust be included in the Rules, as it was not to be found 
anywhere else. This was the draft which he would prefer. 

His second draft reproduced in a different form the text 
before the C0urt.l M. ilnzilotti had adopted this wording 
in order to avoid the use of the words " subject to ",. which 
had encountered objections. The word " proceedings " 
(pvocédzl~e) had been designedly used because this rule 
was for the regulation of the procedure. This ~ c o n d  
draft was designed to put before the reader al1 provisions 
concerning procedure in the case of advisory opinions. 

M. Anzilotti added that the provisions of the Rules 
concerning the constitution and working of the Court 
applied as a matter of course in the case of advisory 
opinions. On the other hand, the provisions of the Rules 

, * D 2 ,  A. 3, pp. 684-693 
l See p. 337-meeting of 2.111.36. 



in regard to contentious cases were not i$so facto applic- 
able. Accordingly, it must be explicitly stated that the 
rules concerning procedure in contentious cases would be 
taken by the Court as a guide in cases for advisory opinion. 

M. NEGULESCO observed that the main reason for the 
inclusion by the Court in the Rules of provisions relating 
to advisory yroceedings was to afford information to 
prospective interested parties. Following out this idea, 
M. Negulesco proposed the following text: 

" The ruIe Iaid down in Article 68 of the Statute 
to the effect that the Court will be guided by the 
provisions of the Statute which apply in contentious 
cases to  the extent to which it recognises them to 
be applicable, shall also be followed as regards the 
provisions of the Rules which apply in contentious cases. 

" These provisions shall be applicable according as 
the opinion for which the Court is asked relates to 
a ' question ' (non-contentious cases), or to a ' dispute ' 
(contentious cases) ." 

The first paragraph indicated that the principle Iaid 
down in Article 68 of the Statute might be applied also 
to thc provisions of the Rules; the second brought out 
the fact that the opinions rendered by the Court might, 
in the terms of the Covenant, relate either to a " question " 
or t o  a " dispute ". 

The Comrnittee of Jurists at  Geneva in 1929 had not 
used these expressions, but, with reference to opinions on 
a " question " and opinions on a " dispute ", it had used 
the following expressions: " opinions in contentious cases " 
and " opinions in non-contentious cases ". 

Comhining these two modes of expression, M. Negulesco 
had made use of the terms " a question " (non-contentious 
cases) and " a dispute " (contentious cases). 

Baron ROLIN-JAEQUEMYNS said that he withdrew his 
own proposa1 in favour of M. Anzilotti's second text. 

M. NACAOKA said that he had also draftcd a proposal, 
the text of'which, based on Article 33, paragraph 1, of the 
Rules,l was as follows: 

" N7hen the Court is asked for an advisory opinion 
upon a ' dispute ' or a ' question ', in the terms of 
Article 14 of the Covenant of the League of Nations, 
the provisions of the Statute and of the present Rules 
regarding contentious cases shall be applied to the 
extent to which the Court recognises them to be applic- 
able in each case." 

The PRESIDENT gathercd that this article was designed 
to  replace the proposed Article 82, but would leave al1 the 
articles following it  unchanged. 

The PRESIDENT observed that the texts of M. Negulesco 
and M. Anzilotti both contained the expression " the Court , 
shall be guided by ". Though this expression was quite 
proper in the Statute, was it appropriate to the Riiles ? 

M. GUERRERO, Vice-President, shared this doiibt: in 
framing rules for its procedure in the case of advisory 
opinions, the Court should lay down only clear and un- 
ambiguous provisions. 

Count ROSTWOROW~KI observed that, with regard to 
advisory procedure, the Court had contented itself with 
stating a general principle in the Rules. 

Accordingly, the expression " shall be guided ", which 
referred to the way in which,the Court would proceed for 
the future, was quite appropriate. 

M. FROMAGEOT quite understood the scruple felt by the 
President and M. Guerrero, but pointed out that, in actual 
praclice, i t  would really be a question of applying some 
particular article. 

The word " apply " was qualified by the words " to the 
extent to  which it  recognises them to be applicable ". 

Count R o s - r w o ~ o w s ~ ~  emphasised that the freedom 
reserved to the Court in the Statute was transported into 
the Rules. The rules in question were provisions which 
applied only in contentious cases and which the Court 
would takc as a guide in making corresponding rules for 
cases of another kind. 

The words " shall be guided " were perfectly clear. 

Jonkheer VAN EYSINGA thought that, with regard to 
articles concerning contentious procedure in the Rztles, the 
same wording as was used in Article 68 of the Sfatzate 
should be cmployed, and that nothing further should be 
added; accordingly, the words " shall be guided " should 
be retained. 

M. FRO~IAGEOT proposed and explained the foIlowing 
text : 

" In proceedings in regard to advisory opinions, the 
Court shall apply the provisions of these Rules which 
apply in contentious cases, to the cxtent to  which it 
recognises them to be applicable according as the 
advisory opinion for which it is asked does or does 
not relate to a dispute." 

Count ROST~OROWSKI observed that both M. Fromageot 
and M. Negulesco had simpIy used the word " dispute " 
in their texts. Had they intentionalIy omitted the technical 
expression " existing " (actuellement né) ? 

M. FROMAGEOT said that he had. But, if thought 
necessary, the word could be inserted. 

Count ROSTWOROWSKI considered that, if the reference 
to Article 14 of the Covenant which used the words " ques- 
tion " and " dispute " were omitted, the expression " existing 
dispute ", which was used elsewhere in the RuIes, should 
be retained. 

M. URRUT~A wished ta' get the questions in order. 
First there was the question whether Article 82 should 

simply lay down that in advisory procedure the Court 
would " be guided by "*r " apply "-the provisions of 
the Kules applying in contentious cases to the extent to 
which it recognised them to be applicable. 

Having settled that question, they had to consider 
whether it was necessary to Say that advisory procedure 
was regulated by Chapter IV of the Statute. 

Lastly, there was the question whether mention should 
be made of the difference between a " question " and a 
" dispute " under Article 14 of the Covenant. 

The PRESIDENT observed that the object of Article 82 
was to  make good al1 the lacuna which would subsist with 
regard to  advisory procedure if the Court were to rest 
content with the provisions in the statute concerning the 
procedure applicable in the case of advisory opinions, and 
with the articles concerning procedure in other sections of 
the Rules. Accordingly, the Court must adopt rules which 
would provide an aniwer t o  any questions which might 
arise in al1 conceivable situations. 

M. FROMAGEOT was prepared to accept the proposa1 to 
delete a reference to the Statute and to the provisions of 
the Rules, because it  was self-evident that the Court would 
apply both. 

1 A r t i c l e 3 z ' o f K u l e s o f r ~ . i i ~ . 3 6 .  , M. NAGAOKA waç not katisfied that there was any need 



to abandon the standpoint taken up by him a t  the previous 
meeting, when he had proposed the deletion of Article 82 
of the Kules. 

I t  was only because the majority of the Court seemed 
to wish notwithstanding to retain a provision of the type 
of Article 82 that he had proposed a draft which was more 
in the nature of a reflection. 

M. GUERRERO, Vice-~resident: considered that, while it  
was not indispensable to repeat in the Rules what was 
said in an article of the Statute, i t  was nevertheless most 
desirable that parties should know that there were pro- 
visions both in the Statute and the Rules governing pro- 
cedure in the case of advisory opinions. 

In  hl. Guerrero's opinion, the various proposals made 
really difiered only in wording. Personally, he preferred 
that of M. Nagaoka. 

Jonkheer VAN EYSINGA repeated that al1 that was neces- 
sary was to say a t  the beginning of this heading of the 
Rules what was said in the new Article 68 of the Statute 
in regard to the provisions of the Statute, omitting the 
word " further ", since this was the first article in the 
Rules regulating procedure in regard to advisory opinions, 
and substituting the word " Rules " for " Statute ". 

The PRESIDEST was afraid that a misunderstanding had 
arisen in the course of the discussion. The Statute was 
evidently binding on the Court. But, though a given pro- 
vision in the Statute indisputably determined the procedure 
in contentious cases, it did not follow that this provision 
was ipso facto binding on the Court in regard to  the proce- 
dure to be followed in an advisory case. 

He gathered that  the Court was agreed on this point. 
It might be said that the Court, in its advisory functions, 
would be guided by the provisions of the Statute to  the 
extent to  which it recognised them to be applicable; but, 
unless the Court said something. the ~rovisions of the 
Statute in regard to contentioiç would not 
apply to procedure in an advisory case. The advantage 
of M. Nagaoka's text was that it made the provisions of 
the Statute governing the procedure for contentious cases 
applicable to  advisory procedure, whereas M. Anzilotti's 
made applicable only the provision in Chapter IV to the 
effect that the Court " shall be guided ", etc. 

M. ANZILOTTI observed that Chapter IV of the Statute 
laid down the proccdure in regard to advisory opinions. 
When a request for an advisory opinion was presented, 
the Court muçt apply the rules concerning the procedure 
in such cases to  be found, partly in Chapter IV of the 
Statute and partly in the Kules of Court. If these rules 
did not suffice in the particular case, then, and then only, 
would the rules concerning contentious procedure corne 
into play. 

M. GUERRHRO, Vice-President, in order to meet ,M. 
Anzilotti's ideas, proposed that M. Nagaoka's text should 
be amended as follows. After the words " and of the 
present Rules regarding . . ." might be added: " adviçory 
cases and contentious cases . . . ". This addition would 
make it clear that the Court must first apply the ruIes 
concerning advisory 'proceedings and then those concerning 
contentious proceedings, to the extent to which the Court 
recognised them to be applicable. 

The PRESIDENT thought it would be better to draft 
the text as follows: " It shall apply the provisions of the 

. Statute and of the Rules regarding advisory proceedings 
and, to the extent to which the Court recognises them to 
be applicable, those applying in contentious cases. . . ." 

f 

Article 8 

The PRESIDENT thought that the remarks of M. 
and M. Frornageot were conccrned not with 
of the article, but merely with the method 
principlc. 

M. ~ R O ~ I A G E O T  considered it superfluous to say that, 
when the Court was asked for an advisory opinion, it would 
apply the provisions of the Rules relating to advisory 
proceedings. The real object of the proposa1 was to  indi- 
cate that, in advisory proceedings, the Court would apply 
the provisions of the RuIes in regard to contentious cases 
to  the extent to which, etc. 

Baron ROLIN- JAEQUEMYNS observed that there were 
three kinds of niles to be applied: special rules in the 
Statute, special rules in th'e chapter of the Rules of Court 
concerning advisory procedure, and general rules for con- 
tentious procedure which were applied or used as a guide 
if held to  be applicable. 

The last-mentioned category shouId at al1 events be 
mentioned. 

The PRESIDENT proposed as a compromise to Say: I 
" The Court shall apply not only the provisions of 

the Statute and of the present Rules concerning advis- 
ory proceedings, but also, to the extent to  which it  
recognises them to be applicable, those applying in 
contentious cases." 

The REGISTRAR recalled that at  one time, in 1935, the 
following expression had been adopted: 

" In addition do cases speciaIIy provided for by the 
present Rules." 1 

M. FROMAGEOT proposed the following text : I 
" In proceedings in regard to  advisory opinions, the 

Court shall, in addition to the provisions of the Statute 
of the Court, apply the following provisions . . . and, 
also, those of the present Rules which apply in conten- 
tious caies to  the extent to  which it recognises them 
to be applicable, according as the advisory opinion 
for which it is asked does or does not relate to a 
dispute." 

Count ROSTWOROWSKI observed that M. Fromageot made 
no reference to provisions in the Statute concerning con- 
tentious proceedings. Was this omission intentional ? 

M. FROMAGEOT said that it was. Such provisions were 
indirectly covered, since Chapter IV of the Statute included 
Article 68, which referred to the provisions applicable in 
contentious cases. 

M. GUERRERO, Vice-President, commenting on the Iarge 
number of drafts proposed, thought that the best way of 
arriving at a solution would be either to  take Article 82 
of the original draft Rules and amend it, or eIse to  take 
that one of the various proposals wliich most closely 
resembled the original Article Sz. 

He thought that M. Nagaoka's text fulfilled this con- 
dition. 

The PRESIDENT would be willing to take M. Nagaoka's 
text as a basis. Did M. Guerrero maintain his amend- 
ment to  that text ? 

M. GUERRERO. Vice-President, was prepared to  abandon it.1 

Count ROST~~OROWSKI considered that, before proceeding 
further, the Court should decide a question of expediency: 

P. 331, footnote 2. I 
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should mention be made in the Rules only of provisions 
in the Rules themçelves which the Court would apply by 
analogy ? Or shouId there aIso be a reference to the pro- 
visions of the Statute ? 

The PRESIDENT would prefer a definite question to  be 
formulated in cases wherc decisions of principle were in 
issue upon which the Court might vote. 

Count R o s ~ i . v o ~ o ~ v s ~ r  explained that, in hiç view, the 
question was whethcr or not it was desirable that the Rules 
should contain a reference to the Statute. By settIing this 
question, the Court would enable the Drafting Committee, 
no matter what formula were agreed on for Article 82, to 
find a suitable wording. 

M. FROMAGEOT wondered whether it would aot be better 
to  take the opinion of the Court on the question of exped- 
iency raised by Count Rostworowski. 

The PRESTDENT was afraid that the discussion had 
brought to light a fundamental difference of opinion regard- 
ing the effects of Article 68 of the Statute. Personally, 
he questioned whether Article 68 was sufficient by itself 
to  render a provision in Chapter III of the Statute, which 
applied only to contentious proceedings, alço applicable in 
advisory proceedings. He regarded Article 68 as a provi- 
sion for the Court's guidance in preparing its Rules. 

M. FROMAGEOT thought that Article 68 gave the Court 
power under the Statute to  apply such a provision. 

Jonkhcer VAN EYSINGA thought that the expression " the 
Court shall be guided " left no doubt on the point. 

h l .  AXZILOTTI, in connection with Article 68 of the revised 
Statute, bclieved that he retnembered that the Comrnittee 
of Jurists at  Geneva had had no intention, when adopting 
that article, of conferring powers on the Court with a 
view to the preparation of its Ru1es.l The procedure for 
advisory opinions had been settled: for this purpose, the 
provisions which' had been included in the Rules were 
embodied in the Statute, so that henceforth the Court 
could not amend thern. Finally, these rules had been com- 
pleted by thc addition of the general provision contained 
in Article 68. 

M. FROMAGEOT referred to the following passage in the 
report ,of the 1929 Jurists' Cornmittee (Chapter IV, 3 2, 

p. 117) : 
" l t  [the Committee] also proposes that a final article 

number 68 should be added to this chapter in order 
to take account of the fact that the Court may be 
called npon to give advjsory opinions both in conten- 
tious and in non-contentious matters. The effect would 
be that; in the former case, .the Court would apply 
the provisions relating to  contentious procedure referred 
in the previous chapters of the Statute, whereas 
those provisions would not always be applicable when 
the Court gave an opinion on a non-contentious matter. 
Thus, for example, Articles 57 and 58 should apply in 
al1 cases, but Article j r  would apply only when an 
advisory opinion was asked on a question relating to 
a dispute which had already arisen." , 

M. NAGAOKA thought that, to make good an omission 
in his draft which had been pointed out by some members 
of the Court, the words " besides the provisions of Chapter IV 
of the Statute and of this heading of the Rules " might be 
inserted before the words " the provisions of the Statute ". 
Personally, ho~vever, M. Nagaoka djd not see the ntjlity 
of this expression in Article 82. 

l Minutes, pp. 66-68. 

The PRESIDENT said that M. Nagaoka's text would then 
read : 

" When the Court is asked for an advisory opinion 
upon a ' dispute ' or a ' question ', in the terms of Article 
14 of the Covenant of the League of Nations, besides 
(en même temps que) the of Chapter I V  of 
the Statute and of this heading of the Rules, the provi- 
sions of the Statute and of the present Rules relating 
to contentious cases shalI be applied to the extent to  
which the Court recognises them to be applicable in 
each case." 

RI. ANZILOTTI did not think he could support this text, 
which would not correspond to his views. Moreover, he 
hardly thought it  possible to apply en même temps the 
provisions directly concerning advisory procedure and those 
concerning contentious procedure. The latter could be 
applied only in so far as there was no appropriate rule 
in regard to advisory procedure. 

M. NAGAOKA, in these circumstances, withdrew his pro- 
posa1 for this addition. 

The PRESIDENT said that he would like the opinion of 
the Court in regard to the adoption of M. Nagaoka's draft 
for Article 82, without the proposed addition; he would 
then ask members of the Court who voted against this 
draft to give their reasons, for the information of the 
Drafting Committee. 

He took a vote on M. Nagaoka's text (see p. 341). 
By six votes to four, the Court was in favour of this 

text.  
hl. URRUTIA said that he had voted in favour of the 

text in the hope by so doing to facilitate the adoption of 
a generally accepted wording, but the text voted upon did 
not altogether satisfy him. 

Jonkheer VAN EYSINGA again observed that, i f  the Court's 
intention was sirnply to Say in Articlc 82 of the Rules what 
Article 68 of the Statute said with reference to  the provi- 
sions in the Statute applying in contentious cases, the 
clearest method and that most in keeping with the terms 
of the Statute was simply to repeat the words of Article 68 
of the Statute, merely substituting the words " of the 
present Rules " for the words " of the Statute ", and delet- 
ing the word " further ". 

M. ANZILOTTI emphasised that the provisions of the 
Statute in regard to  contentious cases were applicable- 
though he reserved his opinion regarding the use of this 
word-under Article 68 of the Statute; that being so, was 
there any use in repeating this here ? Unlesç it was desired 
in general to indicate al1 the sources of advisory procedure, 
it would suffice to Say in the Rules that the provisions 
applying in contentious cases might be applied in advisory 
cases if the Court recognised them to be applicable. The 
Rules did not make the Statute applicable; the Statute 
was so in itself. 

Count R o s ~ w o ~ o w s ~ r ' s  objections were the same. 
Furthermore, the reference t o  Article r4 of the Covenant 
should not be at the beginning of the article, but at the 
end, where it would better represent the ideas of the Com- 
mittee of Jurists, which wished to lay stress on the distinc- 
tion which was contemplated. 

Baron ROLIN-JAEQUEMYKS thought the latter point was 
a question of drafting. Tt would, however, be desirable 
to add something to M. Nagaoka's text drawing a distinc- 
tion between rules necessariiy applicable in thc case of 
requests for an advisory opinion and rules of procedure 
which the Court considcred it appropriate to apply. They 
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rnight Say: ". . . in addition to the special provisions of 
Chapter IV of the Statute and of 'the present heading of 
the Rules concerning procedure in the case of advisory 
opinions, the Court shall apply the general rules of the 
Statute and Rules concerning contentious cases, to the 
extent to which it recognises them to be applicable ". 

The PRESIDENT asked the Court to vote upon the arnend- 
ment proposed by Baron Rolin-Jaequemyns to the text 
proposed by 31. Nagaoka for Article 82. 

Jonkheer VAN EYSINGA wished to ask Baron Rolin- 
Jaequemyns, with regard to the text proposed by him, 
whether it was really a case of special and general rules. 

Baron ROLIN-JAEQUEMYNS said that, in his view, there 
were special rules for advisory opinions in the sense that 
rules were çpecially framed in Chapter IV of the Statute 
and in Heading I I I  of the Rules for advisory opinions. 
Apart from these rules, there were rules applying to al1 
proceedings, even proceedings for advisory opinions, which 
might be regarded as general rules. That, however, was a 
question of drafting which the Drafting Committee could 
consider. The essential thing was to have a vote indicating 
a principle for the guidance of the.Committee. Personally, 
Baron Rolin-Jaequemyns would not accept M. Nagaoka's 
text without the addition he had suggested. 

The PRESIDENT asked the Court to indicate their views 
in regard to Article 82 with the wording proposed by Baron 
Rolin-Jaequem yns. 

M. GUERRERO, Vice-President, understood that, if the 
Court voted in favour of this text, it would be revised by 
the Drafting Committee. 

By six votes (one accompanied by a reservation regarding 
the use of the expression " general rules ") to three, with 
one abstention, the Court was in favour of this text. 

M. ANZILOTTI wondered whether it would not be wel1 
to have the opinion of the Court with regard to one of 
the drafts-either that of M. Frornageot or that of Jonkheer 
van Eysinga or M. Anzilotti's own-which simply said 
what their authors thought essential: namely, that the 
Court would be guided by the provisions of the Rules 
applying in contcntious cases. 

On the proposa1 of Count Rostworowski and M. Negulesco, 
the PRESIDENT first took the opinion of the Court on 
M. Fromageot's text, which was as follows: 

" In proceedings in regard to advisory opinions, the 
Court shall apply the provisions of these Rules which 
apply in contentious cases, to the extent to which it 
recognises them to be applicable according as the 
advisory opinion for which it is asked does or does 
not relate to an existing dispute." 

He said that, personally, he would vote against this text 
for the reasons he had already indicated. 

M. NAGAOKA regretted that he also would be unable to 
support this text, because it might give a reader the impres- 
sion that no real purpase was served by the inclusion of 
Article 82 in the Rules; that had been M. Nagaoka's sole , 

reason for proposing a different formula. 
By six votes to four, the Court was in favour of the text 

under discussion. 

Baron ROLIN- JAEQUEMYNS said that he had voted against 
this text because he preferred M. Anzilotti's second draft. 

The PRESIDENT invited the Court to vote on Jonkheer 
van Eysinga's draft, which was as follows: 

shall be guided by the provisions of the present Rules 
which apply in contentious cases, to the extent to 
which it recognises them to be applicable." 

M. URRUTIA wondered whether the words " applicable 
according as the case concerns a dispute or a question " 
should not be added. 

Jonkheer VAN EYSINGA did not think so; for it clearly 
appeared from the report of the 1929 Jurists' Committee 
that the purpose of Article 68 was yrecisely to establish 
the distinction between opinions on a " question " and 
those on a " dispute ". 

By six vates to four, the Court decided against the 
wording proposed by Jonkheer van Eysinga for Article 82 
of the RuIes. 

The PRESIDENT next invited the Court to vote on 
M. Anzilotti's draft. 

M. ANZILOTTI wondered whether that was necessary; 
except for the words " shall be guided ", his text was the 
same as those of Jonkheer van Eysinga and M. Frornageot. 
M. Anzilotti would not, however, object to the addition to 
this text of a phrase differentiating between opinions on a 
" dispute " or a " question ". 

M. NEGULESCO asked M. Anzilotti whether he would 
consent to add to his text the words " according as the 
opinion for which it is asked relates to a ' dispute ' or to  
a ' question '." 

M. AKZILOTTI left this to the Court. 

The PRESIDENT took the opinion of the Court upon 
M. Anzilotti's proposal : 

" In proceedings in regard to advisory opinions, the 
Court shall be guided by the provisions of these Rules 
which apply in contentious cases, to the extent to 
which it recognises them to be applicable according as 
the opinion for wbich it is asked relates to a ' dispute ' 
or to a ' question '." 

By six votes to four, the Court approved this text. 

M. NEGULESCO observed that the text of Article 82 as 
adopted in first reading had not been voted upon. Ought 
not the Court to vote upon the principles stated in that 
text ? 

The PRESTDENT said that the text referred to by 
M. NeguIesco ran as follows: 

" Subject to the provisions of Chapter IV of the 
Statute and of the present heading of the Rules, the 
Court shall be guided in the exercise of its advisory 
functions by the provisions of the present Rules apply- 
ing in contentious cases, to the extent to which it 
recognises them to be applicable according as it is 
asked for an opinion on a dispute or on a question." 

M. GUERRERO, Vice-President, said that he could accept 
this text only if the word " apply" were substituted for 
:' be guided by ". 

M. ANZILOTTI said that he would vote in favour of this 
text precisely because it contained the expression " shall 
be guided by ", which was used in Article 68 of the Statute 
and seemed to him quite appropriate here. 

Baron ROLIN-JAEQUEMYNS wanted a reference to Arti- 
cle 14 of the Covenant to be inserted in order to show the 
origin of the expression " on a dispute or on a question ". 

The PRESIDENT hoped that M. Negulesco would not 
press for an irnmediate vote on the text which he had just 

" In the exercise of its advisory functions, the Court- See p. 337. meeting of 2.111.36. 
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read and which would probably furnish the best basis for 
the drafting of a wording which would obtain the largest 
measure of support in the Court. 

M. NEGULESCO, in these circumstances, did not press 
for an immediate 'vote. 

M. NAGAOKA laid before the Court a new draft for 
Article 82 which he had prepared on the basis of Article 70 
of the Rules, relating to the Chambers: . 

" Procedure in the case of advisory opinions shall, 
subject to the relevant provisions of the Statiite and 
of these Rules, be governed by the provisions applying 
in contentious cases to  the extent to which. . . ." 

q.111.36.* 
Article 82. - Second Reading. 

' 

The PRESIVENT invited the Court to  resumc the discus- 
sion of Article 82, which had been adjourned on March 3rd. 
At the end of the meeting, M. Nagaoka had submitted a 
new text. 

M. NAGAOKA recalled that he had proposed this text in 
order to meet the wish of the President to endeavour to 
secure the greatest possible measure of support. His draft, 
which was submitted tentatively, was rnodelled on Article 70 
of the Rules. I t  read as follows: 

" Procedure in the case of advisory opinions shall, 
subject to the relevant provisions of the Statute and 
of thesc Rules, be governed by the provisions applying 
in contentious cases to the extent to  which the Court 
recognises them to be applicable in each case." 

The words " in each case " might, if thought preferable, 
be replaced by " according as the opinion for which it  is 
asked does or does not relate to an existing dispute ". 

M. ANZILOTTI would have some difficulty in accepting 
this wording. I t  said: " Procedure . . . shall . . . be gov- 
erned by the provisions. . . ." That seemed to mean that 
the provisions relating to contentious procedure applied also 
to  advisory procedure; that did nat correspond to the 
expression in the Statute according to which " the Court 
shall be guided " by these provisions. A distinction must 
be drawn betwcen the rules concerning advisory procedure, 
which were directly applicable because they were meant 
for advisory procedure, and the rules concerning conten- 
tious procedure, which applied only to the extent to  which 
the Court recognised them to be applicable. 

M. NAGAOKA would have no objection, if desired, to  
substituting the expression " shall be applied " for the 
expression " shall be governed by  ". But he still felt 
doubtful about the use of the expression " shall be guided ". 
The Statute recommended the Court to  be guided by the 
provisions applying in contentious cases, but the Court, 
following the guidance of this article of the Statute, said 
that i t  would a@ly such and such an article; this mode 
of expression seemed clearer in a set of Rules. 

M. FRO~IAGEOT, with regard to M. Nagaoka's text, 
thought that it would be better to say " in proceedings in 
regard to  advisory opinions, the Court . . ." than to  use 
the words " procedure " ; for they were not solely concerned 
here with procedure; there were also provisions relating to 
the composition of the Court, the question of judges ad hoc 
and the working of the Court. 

Again, the word " governed " seerned too positive; IastIy, 

it wouId he better to say " apply " than " be guided b y  ", 
for the reasons given by M. Nagaoka. 

For thc rest, the text proposed by M. Nagaoka was 
substantially very much the same as the Article 82 adopted 
in 1935 at the conclusion of the first reading. 

M. NAGAOICA said that he liad used the expressioii 
" procedure in connection with advisory opinions " simply 
because the heading preceding Article 82 consistcd of 
those very words. If that expression was not sufficiently 
compreliensive, i t  should also be changed in the heading. 

Jonkheer VAN EYSINGA, with regard to the word " proce- 
dure ", would also be inclined to  amend the heading of 
this part of the Rules. For instance, Article S j  of the 
draft Rules now under examination related to  judges ad 
hoc; that was a question of the composition of the Court 
rather. than of procedurc. Having altered the heading, the 
word ' procedure " could also be changed in the text of 
the article. . 

As regards substance, Jonkheer van Eysinga thought, 
like M. Fromageot, that M. Nagaoka's text went perhaps 
rather too far. He also thought that the word " governed " 

. was not very suitable. 

Baron ROLIN-JAEQUEMYNS was of the same opinion 
regarding the use of the word " governed ". Article 68 of 
the Statute said that the Court would be " guided " ;  the 
use of the word " governed " would seem to imply an 
intentional deviation from the terms of the Statute. 

Al1 things considered, Baron Rolin-Jaequemyns.had the 
impression that none of the texts proposed was preferable 
to the text adopted for ArticIe 82 in first reading; if it 
was thought necessary to retain this article, i t  would be 
better to leave it in the form adopted in that reading. 
Rut Article 82 might very well be deleted. 

hl. GUERRERO, Vice-President, did not like the expres- 
sion " subject to " in the text proposed by M. Nagaoka. 
When the expression. " subject to " (some provision) was 
used in a text, it implied some inconsistency or some 
conflict between that provision and the text in which the 
reservation was made. 

In view of the objections which M. Nagaoka's text had 
encountered, M. Guerrero felt justified in proposing the 
following wording: 

" In addition to the of Chapter IV of 
the Statute and of the present heading of the Rules, 
the Court shail, in proceedings in regard to advisory 
opinions, apply the provisions which apply in conten- 
tious cases, to  the extent to  which it recognises them 
to be applicable, according as the advisory opinion 
for which the Court is a'sked relates, in the terms of 
Article 14 of the Covenant of the League of Nations, 
to a ' dispute ' or to a ' qiiestion '." 

Count ROSTWOROW~~KI recalled that the opposition of 
certain members of the Court to  certain texts voted upon 
a t  the last meeting had seemed to bc due to the fact that, 
in the opinion of these mehbers, the texts in question 
went beyond the scope of the Rulcs and trespassed upon 
matters settled by the Statute. CouId not the judges in 
question make a concession and agree to reference being 
made in the text proposed for Article 82 both to the 
provisionsLof the Rules and to those of the Statute ? 

Personally, Count Rostworowski would be prepared to  
do so. 

'The PRESIDENT was not quite ccrtain that the members 
of the Court, who at the last meeting had voted against 
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certain texts, wanted the text of Article 82 of the Rules 
to  be very limited in scope. 

In any case, there still remained the text adopted in 
first reading for Article 82 ,  which hardly differed from 
that riow proposed by the Vice-Preçident. 

Raron ROLI~ ' - JAEQUE~~YNS observed that M. Guerrero, 
in his text, used the expression " shall apply " instead of 
" çhall be guided by ". Article 68 of the Statute, however, 
in which the latter expression was used, envisaged some- 
thing different from an " application " of the provisions 
relating to contentiouç cases. The Court must be very 
careful in its Rules not to appear to  be, to  some extent, 
going counter to the Statute. 

Baron Rolin-Jaequemyns still thought that Article 82 
was superfluous and shouId be deleted. 

M. ANZILOTTI recognised the force of Baron Rolin- 
Jaequemyds' objection. The expression " shalI apply " 
was certainly les5 emphatic than " shall be governed " ;  
but Jf. Anzilotti felt much hesitation in departing from 
the words of the Statute. 

RI. FROMAGEOT on the whole would prefer to revert to 
Article 82 as adopted in first reading. 

hl. NAGAOKA pointed out that, since the adoption of 
that artide, the revised Statute, incorporating some arti- 
cles of the RuIes, had corne into force. The circumstances, 
therefore, were different. Moreover, Article 68 of the 
Statute said: " further . . .", which meant " subject to the 
provisions of the Statute ". Article 82 of the Rules, there- 
fore, was merely a repetition of Article 68 of the Statute. 

The PRESIDENT considered that Article 82 of the Rules 
as adopted in 1935 went rather further than the Statute; 
it laid down that the Court would also be guided'by the 
provisions of the Rules applying in contentious cases. 

hl. GUERRERO, Vice-President, in order to satisfy Raron 
RoIin-Jaequemyns and M. Anzilotti, proposed to substitute 
" shall be guided by " for " shall apply " in the text which 
he had suggested. 

The PRESIDENT said that he would take a vote on the 
text as thuç amended. 

M. ANZILOTTI asked that, if this text were adopted by 
the Court, Iatitude should be left for some slight improve- 
ments in the wording. 

The REGISTRAR, in this connection, observed that the 
text read: ". . . the Court shall be guided by the provi- 
sions . . .". Should they not add "of the Statute and 
Rules " in order to  indicate what provisions were meant ? 

M. GUERRERO, Vice-President, said that he had meant 
the word " provisions " here to cover both the provisions 
of the Statute and those of the Rules. 
M. URRUTIA said that he would vote in favour of the 

Vice-President's proposal, although personally, from the 
point of vicw of drafting, he preferred a text proposed by 
M. Anzilotti (text I I ;  p. 340: meeting of 3.111.36). In 
order to enable the Court to  adopt this text by a larger 
majority, M. Urrutia said that he would abandon his 
previous contention that the text of Article 82 should 
be confined to a simple formula such as that which 
M. Fromageot had proposed. 

Baron ROLIN- JAEQUEMYNS asked whether the Court was 
going to vote on a text or on a principle. 

The PRESIDEKT said that he would take a vote on 
M. Guerrero's text with the words " shall be guided by " 

instead of " shall apply ", and subject to slight changes 
of wording if desirable. 

Raron ROLIN-JAEQUEMYXS said that, if this reservation 
meant that the Drafting Committee might take the word- 
ing of the text of M. Anzilotti alluded to by RI. Urrutia, 
he would vote against the Vice-President's proposal, in 
order to  keep open the possibility of voting on M. Anzilotti's 
text. 

The PRESIDENT put the foIiowing question to  the Court: 
" Uoes  the^ Court prefer thc following draft for 

Articlc 82 : 
" ' In addition to  the provisions of Chapter IV 

of the Statutc and of the present heading of the 
Kules, the Court shall, in proceedings in regard ta 
advisory opinions, be guided by the provisions which 
apply in contentious cases, to the extent to which 
it recopiises them to be applicable, according as 
the advisory opinion for which the Court is asked 
relates, in the terms of ArticIe 14 of the  oven na nt 
of the League of Nations, to  a ' dispute ' or to a 
' question ' ? " 

By seven votes to three, the Court answered the question 
in the affirmative. 

The PRESIDENT asked the Court whether they wished 
to vote on the text proposed by M. Anzilotti at  the previous 
meeting. 

M. URRUTIA said that what he had wanted was that 
the Drafting Committee should take the wording of that 
proposa1 into account in drafting the text. He did not, 
however, insist on a vote. 

The PRESIDENT considercd that it would be useful if 
members of the Court were to indicate by a vote whether 
they could, as a compromise, accept the text adopted for 
Article Sz in 1935; that tcxt was as follows: 

" Subject to  the provisions of the preçent heading, 
the Court shall be guided in the exercise of .its advi- 
sory functions by the provisions of the Statute of the 
Court and of thc present Rules appIying in contentious 
cases to  the extent to which it recognises them to be 
applicable according as it is asked for an advisory 
opinion on a ' dispute ' or on a ' question '." 

M. ANZILOTTI pointed out that this text referred to the 
provisions " of the Statute of the Court ". In 1935, the 
Statute had contained no provisions relating to  advisory 
procedure. 

Baron ROI-IN-JAEQUEMYNS agreed: they now had Arti- 
cle 68 of the Statute, the terms of which were explicit. 

Jonkheer VAN EYSIXGA wondered whether, in order to 
satisfy M. Anzilotti and Baron Rolin-Jaequemyns, the 
Court might not vote on the 1935 text, simply ornitting 
the words " of the Statute of the Court and ". 

The PRESIDEKT put the following question to the Court: 1 I 
" Does the Court accept as the text of Article 82 

the text adopted in 1935, subject to the deIetion in 
line 3 of the words 'of  the Statute of the Court and'  ? " 

By seven votes to three, the Court answered this question 
in the affirmative. I I 

, The PRESIDENT, who was afraid that the difference of 
opinion existing betwecn members of the Court was not 
altogether confined to questions of drafting, raised the 
question whether. before taking a h a 1  decision in regard 
to Article 82, further time should not be allowed for 
reflection. 



M. NAGAOKA, having regard to the results of the votes verbal changes, the Court would decide whether or not i t  
taken, suggested that the President should ask the Court would adopt them. . 
to choose by a vote hetween the text proposed by M. He read the text to be voted upon (see p. 346). 
Guerrero, Vice-President, and that adopted for Article 82 By eight votes to two, the Court adopted this text. 
in first reading. The article was adoprrd in second reading. 

The PRESIDENT, noting that M. Nagaoka's suggestion 
seemed to meet with the approval of the Court, put the 11.111.36.* 
foIlowinlr auestion : >4rticle 82. - Final Adoption. 

" L 

The PRESIDENT said that, in view of the discussion on 
" the prefer as the text for 82 the subject which had taken place at un earlier meeting, 

text A (i.e.. the text of M. Guerrero, Vice-President) the ~ ~ ~ f ~ i ~ ~  cornmittee proposed to delete the words 
Or ' (i.e.* the text ado~ ted  for 82 in '935 '' PTocidsLre nr . . ," from the title of the Heading I I I  
subject to  the deletion of the words in line 3 ' of the and si,pIy lo .. consitlfatifs .. (Advisory 
Statute of the Court and ') ? " 

avinions). 
By six votes to four, the Court decided in favour of l ~ h e   rafting- Cornmittee hatl also, in accordance with 

text A (that of M. Guerrero). the instructioris of the Court, revised the wording of this 
. The PRESIDENT said that, as the vote must be conclu- 
sive, he would once more take the opinion of the Court The text submitted by the Cornmittee, which was 
on M. Guerrero's text as presented by its author. If 'the virtually idcntical with that of the Rules of 11.111.36, was 
Drafting Committee felt called upon to suggest some pureIy finally adopted with slight purely verbaI modification. 

ARTICLE 83 (Article 71, Paragraph 2, old Rules) 

ADVISORY OPINIONS: APPLICATION OF ARTICLE 31 OF THE STATUTE 

2.111.35. 
See under Article 3, pp. 12-14, for discussion of Article 71, 

paragraph z (old Rules), in connection with Article 4 bis 
(Article 3 of the Rules of 11.111.36). 

7.11r.35.* 
Discussed as Article 73 bis. 

The PRESIDENT observed that this article corresponded 
to paragraph 2 of the existing Article 71, though the 
wording had been slightly changed. 

M. NEGULESCO wished some reference to  Articles 4 bis 
and 4 ter of thc draft Rulcs to be inserted in Article 73 bis. 
He said, however, that he would not ask for a vote, but 
would request the President to  place on record that the 
Court was agreed that Articles 4 bis and 4 der applied in 
the case of opinions upon a " dispute ". 

The PRESIDENT noted M. Negulesco's remarks, and 
declared Article 73 bis adopted. The text was as follows: 

" If the question upon which an advisory opinion 
is requested reIates to an existing dispute between two 
or more States or Members of the League of Nations, 
Article 31 of the Statute of the Court shall apply. 
In case of doubt, the decision shdl rest with the Court." 

IO.IV.35. 
First Reading as Article 81.' 

The article waç adopted with the text approved on 
.7.111.35. 

2.111.36. I 

See under Article 82, p. 338, for a reference to Article 85 
(Article 83 of the Rules now in force) in connection with 
Article 82. 

3.111.36,** 
The Court, on heing consultcd by the President, unani- 

* D 2 ,  A.  3,  p. 416.  
**  Ibid.. pp. 693-694. 

mously decided against the retenti011 in the revised Rules 
of Articles 83 and 84 of the draft adopted in first reading.' . 

The PRESIDENT accordingly declared these two articles 
deleted. 

Article 83 (85) 
The PRESIDENT read Article 85 (now ArticIe 83, as a 

result of the decision just taken by the Coiirt): 

" If thc question upon which an advisory opinion 
is requestcid relates to  an existing. dispute hetween two 
or more States or Members of the League of Bations, 
ArticIe 31 of the Statute of thc Court shall apply. In 
case of doiibt, the decision shall rest with the Co~irt." 

Baron ROLIN-JAEQUEMUNS wished for an cxplanation of 
the expression " in case of doubt ". 

The REGISTRAR said that thc history of this expression 
showed that it envisaged the possibility of disagreement 
on the questioii whether a request for a particular opinion 
did or did not relate to  an " existing dispute ": 

Further, the Registrar observed that, in 1929, it had been 
decided to mention " Nembers of the 1-eague of Nations " 
before " States " in the revised Statute. Perhaps the same 
should be done in this article.3 

M. NEGULESCO, at this point, wished it to be placcd on ' 

record precisely what the Court understood by the expres- 
sion " existing dispute ". The Court had aIways held that 
this expression rneant a dispute existing a t  the time when 
the question was referred to  the Court by the Council or 
Assembly. The expression had been used for the first time 
by the Committee of Juriçts of 1920, which had drafted 

D 2, A. 3,  P. 737 .  
l These draft artictes were, save for minor changes, identical with 

Articles 72 and 73 of the old Rules urhich were embodied as Ar- 
ticles 65 and 66 i i l  the revised Statute, which came into force on 
1.11.36. In connection with the deletion of Articles 83 and 84, i t  
was remarked that,  generally speaking, the Court did not include ih 
the Rules provisioris taken from the Statute. For the actual text 
of the two deleted :trticles as adopted in first reading, see D 2, A. 3.  
p. 966. 

a See Slatztt et Régle~zent de la Cour peri?aanente de Jiistice inter- 
?iationale-Elérnenls d'interprétation, p. 196. 

This suggestiori was adopted. 



Article 83 

the original Statute. I t  had been used again in 1927 in 
the amendment made in the Rules regarding the applica- 
tion of Article 31 of the Statute in the case of an advisory 
opinion relating to an existing dispute. Members of the 
Court should express their views so that there should be 
some trace in the minutes of the interpretation placed on 
the words " existing dispute ". 

The PRESIDENT was doubtful whether, seeing that the 
Court had aIready adopted a certain interpretation in 
1927,~ it was necessary for it, as now composed, to revert 
once more to the question. 

M. FRONAGEOT felt some douht as to the expediency 
of including Article 83, which concerned the application of 
Article 31 of the Statute. Article 31 of the Statute and 
Article 3 and the following articles of thc Rules which 
concerned judges ad hoc were provisions relating to con- 
tentious cases. As was observed in the report of the 1929 
Jurists' C~mrnit tee,~ this was a case whcre the provi- 
sions applying in contentious cases applied also in cases 
for advisory opinion. 

Would it not be better to delete this provision, which 
referred only to Article 31 of the Statute, without, moreover, 
mentioning the corresponding provisions of the Rules which 
aIso applied ? 

4.111.36.* 
Article 83. - Secofid Reading. 

The PRESIDENT invited the Court to proceed to consider 
Article 83. 

He recalled that, a t  the end of the previous meeting, 
M. Fromageot had proposed the deletion of this article. 

M. FROMAGEOT said that he withdrew this proposal. 
M. NEGULESCO insisted on the maintenance of the 

provision in the Rules. If it were deleted, the whole 
question of advisory opinions wouId be govemed by 
Article 82. But, under that article, it was open to the 
Court, which was simply to be guided by the provisions 
applying in contentious cases, to apply or not to apply 
the provisions of the Statute or Rules as it saw fit. If, 
therefore, Article 83 were deleted, the Court, in the case 
of an advisory opinion on a " dispute ", might conceivably 
refrain from applying Article 31 of the Statute. 

There was, rnoreover, another provision-Article 3 of 
the Rules, providing for the application of ArticIe 31 of 
the Statute-which should always apply'in the case of an 
opinion on a " dispute ". 

M. Negulesco therefare proposed to add, after the words 
". . . Article 31 of the Statute af the Court ", the words: 
" and Article 3 of the Rules i J  . 

, M. FROMAGEOT agreed with M. Negulesco. He thought 
they should Say: ". . . Article 31 of the Statute shall 
nlways apply ". That wouId he in accordance with the 
report of the 1929 Committee of Jurists, which said that 
in such cases the Court was bound to apply ArticIe 3 1 . ~  
There were, howevcr, other provisions besides Article 3 of the 
Rules whick should bc covered, such as Articles 2, 5 and 30. 

Accordingly, the article should be drafted as follows: 

"Article 31 of the Statute shaII aIways apply, as 
also the provisions of the present Rules concerning 
the application of that article." 

* D 2, A. 3, pp. 698-700. 
See E 4, p p  75-77. 

2 Prepared by Mhf. Frornageot and Politis (Minutes, p. 125) .  
Cf. Minutes, p .  125. 

The PRESIDENT did not think it essential to insert the 
word " always ". When a provision was stated in general 
terrns to be applicable, it was " always applicable ". 

M. NEGULESCO said that his insistence on a reference to 
Article 3 of the Rules in Article 83 was due to the terms 
of Article 82, which had been adopted by the Court. Since 
Article 83 provided for the application of Article 31 of the 
Statute, mention must also be made, in order to preclude 
any possible doubt, of those articles of the Rules which 
constituted the application of Article 31. 

The PRESIDENT wondered whether the same result 
would not be achieved by simply amending Article 3 to 
rcad: " Any State which considers that it possesses and 
which intends to exercise the right to nominate a judge 
under Article 31 of the Statute or under Article 83 of the 
Rules. . . ." 

By doing this, they would avoid the necessity for referring 
in Article 83-which belonged to the heading concerning 
advisory procedure-to an article relating to the stage 
preceding the procedure : namely, the constitution of the 
Court. 

The PRESIDENT asked the Court whether they desired 
-to add to Article 83, after the words " shall apply ", the 
phrase " as also the provisions of the present Rules con- 
cerning the application of that article ". 

The Court unanimously adopted this text.] 

Article 83, - Final Adoption. I 
No change was proposed by the Drafting Cornmittee.* 1 
Jonkheer VAN EYSINGA, without wishing to re-open the 

discussion, observed that, as the articles which, in the text 
adopted in first reading, had been between Articles 82 
and 83 had now been deleted, it seemed sornewhat curious 

* D 2, A.  3, P P  737-738. 
Proposal regarding a provision designed to faciiibate i n  certairz 

cases the presentation o f  their views b y  inderested parties in Advisovy 
Procedure. 

On 4.111.36, following the adoption of Article 83 in second reading, 
a proposal was made t o  facilitate the presentation of their views by 
interested organisations which could not strictly be classifïed as 
"international ". 

A request had been received for an opinion on a dispute submitted 
to the Council of the League of Nations between a Government and 
certain political'parties. Though the latter had been able to  state 
their case in writing, the Court had found it impossible to give them 
a hearing a t  the oral proceedings. 

M. GUERRERO xaised the question whether any inequality between 
parties, whoever they might be. could not be removed by means of 
a provision in the Rules. 

The PRESIDENT said that, after the case referred to, he had 
intended to propose the deletion or alteration of the adjective 
" international " qualifying " organisation " in paragraph 3 of 
Article 84 as adopted in first reading (Article 73 ( 1 1 ,  paragraph 2, 
oId Rules). That provision. however, had now become part of the 
Statute. I t  was difficult to place on the ,word " international " a 
construction wide enough to cover, a minority or political organ- 
isation. 

I t  was agreed that i t  was impossible to put a provision in the 
Rules. though opinion differed as to whether the words "inter- 
national organisation " should be construed broadly or strictly. 

In the text as " adopted in second reading ", however (see D 2, 

A. 3. p. 993). in addition to  the insertion of the phrase approved 
on 4.111.36, the final sentence of the text approved in first reading 
iç omitted, though it still appears in the text as quoted on 3.111.36 
(p. 347). There appears to be no explanation of this deletion. 



that Article 82 spoke of a " dispute ", while Article 83 used wher'eas they really meant the same thing. 
the expression " existing dispute " (" digérend acfuellement ~h~~~ being no further observations, the PRE~IDENT 
né "). The reader would wonder what the difference was, declared ~ ~ t i ~ l ~  83 finally adopted. 

ARTICLE 84 (ArficJe 71, Pavagrnfihs I alad 3, o d  Rides). 

7,1rr.35.* 
Adopted as Article 74, Paragraphs 1 am? 2.l 

The PRESIDENT opened the discussion upon each of the 
five paragraphs of this article in turn; they were al1 a d ~ p t e d . ~  

IO.Iy.35. 

See iinder Article 30, p. 77, for a reference to Article 86, 
paragraph I (Article 84 of the Rules of I I , I I I . ~ ~ ) ,  in con- 
nection with Article 31 (ArticIe 30 of the RuIes of 11.111.36). 

(Same meeting.) First Readiwg. 
The article was adopted as paragraphs r and 2 of Arti- 

d e  86. (For text adopted, çee footnote 1.) ' 

4.111.36.** ' 

Article 84. 
The PRESIDI-NT invited the Court to  examine Article 54.= 

Paragraph r. 
" r . .  Advisory opinions shall be given after deli- 

beration by the fuli Court. They shall mention the 
number of judges constituting the majority." 

M. FROMAGEOT proposed to add, after the words " Advi- 
sory opinions ", the words " on whatever subject ". 

This Article 84, which followed the provision concern- 
ing an existing dispute, applied to al1 cases, whether on 
" questions " or " disputes ". 

Further, the three words " en séance Plénière " (full) in 
' 

the first sentence should be deleted in order in the French 
text to avoid confusion with the word " audience ". 

The PRESIDENT agreed that the beginning of the para- 
graph should be altered. They might say: " Advisory 
opinions, either on a question or on a dispute, shall. . ; ." 

Count ROSTWORUWSKI proposed to change the order of 
the words, and to Say: " Les avis consultatifs sont, après 
délibération, émis par Ea Cour plénière." 

M. FROMAGEOT thought that the provision would not 
be of much use if i t  simply reproduced the exact words 
of the Statute. T t  differed from the Statute in that the 
latter referred to the method of delivery of an opinion in 
open Court (audience). Here, in the Rules, the point was 
the deliberalion. The important word was not " given ", 
but " deliberation ". 

D 2, A. 3, p. 416. 
**  I b ~ d . ,  pp. 702-703. 
l Text submitted: 
" I .  Advisory opinions shall be given after deliberation by the 

full Court. They shall mention the number of the judges constituting 
the tnajority. 

" 2. Dissenting judges may, if they so desire, attach to the opinion 
of the Court either an exposition of their individual opinion or the 
statement of'their dissent." (See the Report of the Corni68 d'Etude, 
Mar'ch 4th, 1935, pp. 926-927 of D 2, A. 3). 

The t h i ~ d  paragraph was subsequently suppressed on the coming 
into force of the revised Statute, as its terms are reproduced in 
Article 67 of that instrument. Paragraphs 4 and 5 became Article 85 
(see under that article). 

Paragraphs I and 2 of Article 86 of the draft adopted in first 
reading, which paragraphs became Article 84 on the deletion of 
Articles 83 and 84 of that draft (see under Article 83, p. 347). 

The PRESIDENT observed that the words " fuli Court " 
implied that the Chambers had no jurisdiction to give 
advisory opinions. 

The REGISTRAR was afraid that ,  there was some slight 
confusion between the notions of " séance $lénière " and 
" séance fiz~bligt~e ". In this article the expression " siance 
plénière " meant a private sitting of the Court constituted 
as laid down in Article 25 of the Statute. 

M. URRUTIA questioned whether it was necessary to 
retain the first part of the article : werha~s even the whole . . 
article might be deleted. 

The REGISTRAR said that the first paragraph had been 
included in the Rules to remove doubts wl-iich had been 
raised in regard to two points: first, could the Court give 
advisory opinions, sitting as a SpeciaI Chamber or as a 
Chamber for Summary Procedure; secondly, should the 
Court, when giving 'advisory opinions, sit with al1 its 
members-i.e., bot h ordinary and deputy judges ? 

Originally, the purpose of the paragraph had been t o '  
supply a negative answer to  both these questions. 

The PRESIDENT asked M. Urrutia whether he wished the 
opinion' of the Court taken on the deletion, which he had 
proposed, of paragraph I .  

M. URRUTIA said that Article 31 of the RuIes expressly 
referred to  advisory opinions. Moreover, it was said there 
that decisions were taken by a majority of the judges, and 
this applied not only to judgmerits but to  al1 decisions of 
the Court. 

Further, as regards the reference to judges, Article 56 
of the Statute provided that the judgment should mention 
the names of the judges participating. That article applied 
to advisory opinions, under the provision to the effect 
that rules applving in contentious cases were also to  be 
applicable in advisory proceedings. 

Accordingly, paragraph I of Article 84 seerned superfluons. 
The REGISTRAR pointed out, with regard to hl. Urrutia's 

argument for the deIetion of Article 84 based on Article 31 
of the RnIes, that the abject of the latter article was to  
lay. down that the deliberation would take place not in 
public but in private. AccordingIy, the object of the 
article, which concerned not only the full Court but also 
the Chambers, was different from that of Article 84. 

The PRESIDENT wondered whether there was not some 
advantage in retaining an article which clearly stated that 
al1 advisory opinions must be given by the full Court. 

The President invited the Court to  vote on the addition of 
the words "Quel qu'en soit E'objei" (on whatever subject), pro- 
posed by M. Fromageot, in the first line of the first paragraph. 

If it proved difficult to find a suitable English expression 
to  correspond, the Drafting Comrnittee would try to find 
some other expression conveying the same meaning. 
. M. YAGAOKA proposed: " Every advisory opinion. . . .." 

M: FROMAGEOT emphasised that it certainly seemed to 
him desirabIe to word the article in such a way as to  make 
it clcar that it applied to al1 advisory opinions, whether 
on a " qoestion " or on a " dispute ". 

M. ~ E G U L E S C O  tiiought the addition proposed by Jf. 
Fromageot unnecessary in view of the terms of Article 65 



350 Articles 84, 85 

of the Statute: " Questions on which the advisory opinion shall be given), and the maintenance of the words " e n  
of the Court is asked. . . ." This covered both opinions séance plénière " (by the full Court). 
on a " question " ($oint)  and opillions on a " dispute ". The PRESIDENT said that paragraph I of Article 84 

would therefore be worded as follows: 
5.111.36.* 

Article 84. - Second Reading. 

Paragraph I (continued) . 

" Every advisory opinion shall be given after 
deliberation by the full Court. I t  shall mention the 
number of judges constituting the majority." l 

The PRESIDENT requested the Court to resume its exam- As no observation was offered, the President declared 
ination of Article 84, paragraph I. that this paragraph was adopted. 

He recalled that M. Fromageot had made a proposa1 to 
the effect that paragraph I should be woi-ded as follows: parnprabh z.  -. ' 

" Advisory opinions, on whatever subject, shall be Paragraph waç with,,ui remnrk. 
given after deliberation by the full Court. They 
shall mention the number of judges constituting the The PRESIDENT noted that Article 84 as a whole was 
majority." adopted in second reading. 

31. FROMAGEOT said he was prepared to accept the word- 
ing proposed by M. Nagaoka at the previous meeting: 11'111'36' 

" Toztt avis  consultatif est émis " (Every advisory opinion Article 84 was finally adopted. 
\ 

ARTICLE 85 (Art ic le  74, Pavagraphs r (Second Sentence) and 2, old Ru les ) .  

7.111.35.** 
Discztssed and adopted a s  Article 74, 

Pavugraphs 4 and 5 O /  the Draft .  1 

The PRESIDENT opened the discussion upon each of the 
five paragraphs of this article in turn; they were al1 
a d ~ p t e d . ~  

In regard to paragraph 4, M. GUERRERO, Vice-President, 
once more referred to  the question alrcady raised by him 
in connection with Article 55 of the Rules, as to the 
moment a t  which the Court's decisi011 terminating a case 
was to  be regarded as finally adoptcd (at the time of the 
vote in second reading, or when the decision was read out 
in open Court). For, lie said, a difficulty might arise in 
a case where an advisory opinion had been adoptcd by a 
majority of one and where one of the judges forrning the 
majority was unable, owing to the state of his health or 
for some other reason, to attend the sitting held for the 
delivery of the opinion. In that case, if the Council of 
the League of Nations received the opinion a t  the moment 
when the Court was about to deliver it, what would happen 
if the opinion- was not regarded as validly adopted at the 
vote on the second reading ? 

The REGISTRAR said that, under Article 74, paragraph 4, 
and according to the Court's practice, the sealed package 
containing the test of the Court's opinion and dispatched 
beforehand to Geneva was opened by the Secretary-General 
of the Leaguc onIy on receipt of a telephone message 

* n 2, A. 3, P. 704. 
**  Ibid., p. 416. 

Text submitted : 

" 4. The Xegistrar shall take the necessary stcps in order to  
ensure that  the text of the advisory opinion is in the hands of the 
Secretary-General a t  the seat of the League a t  the date and hour 
fixed for the meeting held for the reading of the opinion. 

" 5 .  Signed and sealed original copies of advisory opinions shall 
be placed in the archives of the Court and of the Secretariat of the 
League. Certified copies thereof shall he transrnitted by the Kegistrar 
to States, t o  Mernbers of the I.eague and to  international organisations 
immediately concerned." (See the Report of the Comité d ' E t u d ~  
(4.~1.35): n 2, A .  3, pp. 926-927). , 

See fontnote 2 ,  p. 349. 
Article j g  of the Hules of 11.111.36. 

which was sent to hirn a t  the moment when the Court's 
opinion was about to be read in open Court. If any 
difficulty arose, this telephone message would not be sent, 
and the opinion would not be communicated to  the 
Council. 

The Registrar also earnestly requested the Court not to 
modify No. 4 of Article 74 without having got irito touch 
with the Geneva. authorities; for that paragraph confirmed 
a practice which was designed to reconcile the legitimate 
desire of the Council of the League of Nations to be the 
first to receive the opinion for which it had asked, and 
the necessity for ensuring that the Court's opinions should 
receive full publicity. 

M. URRUTTA, in regard to the same paragraph and 
without making any concrete proposal, drew the Court's 
attention to the desirability of ensuring at the second 

.reading that the provisions of the Rules in regard to the 
delivery of judgments were in harmony with Article 74 as 
proposed by the Study Committee. 

There being no other observations, the PRESIDENT 
declared Article 74 adopted. 

He also noted that the preparation of the final text of 
Articles 71 to 74 waç entrusted to  the Drafting Committee, 

I O . i V . 3 5 .  

. .  First Reading. 
The article was adopted as paragraphs 4 and 5 of Article 86 

of the draft without discussion (for text adopted, see foot- 
note I in first column). 

5.111.36.' - 
Article 85. - Second Reading.  

The PRESIDENT pointed out that this article consisted 
of the last two paragraphs of the former ArticIe 86, as 
adopted at the first reading. 

* D 2, A. 3, PP. 704-705. 
l The text  was adopted in French and the wording of the English 

text  was not correspondingly amended, but  remains " hdvisory 
opinions shall . . .". 
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M. URRUTIA drew attention to the use of thc words 
" at the seat of the League . . ." in this paragraph; he 
thought the term " League of Nations " would be better. 

The PRESIDENT thought that, as the paragraph wliich 
prcceded the present paragraph in the former text had 
been struck out, the addition proposed by hi. Urrutia 
would be necessary. 

3.1. NACAOKA asked what was the origin of the practice 
laid down in this article according to which the text of 
the advisory opinion was sent in advance to  the Secretariat, 
and was in the hands of the Secretary-General at  the hour 
fixcd for its delivery by the Court. 

The KEGISTRAR said1 that this practice represented a 
compromise between two principles, equally justifiable but 
antagonistic. The first was that, as the opinion was 
rendered to the Council at its request, it ought to  be in 
the hands of the Council before i t  was published. The 
second was that, as the Court was a Court of Justice, it 
rnust deliver its opinions in public, in the samc way as 
its judgments. 

The practice adopted provided for the despatch to 
Geneva of the text of the opinion under such conditions 
a s  would ensure that the Secretary-General should have 
comisance of it onlv at the moment when it  was delivered 
a t - ~ h e  Hague. 

Other solutions were conceivable, but it would be 
necessary, if it wcre intended to make a change, first to 
get into touch with the Secretary-General of the League, 
because this arrangement was rather in the nature of an 
agreement, which couId not be altered by a unilateral 
decision. 

As no other observation was offered, the, PRESIDENT 
declared that paragraph I was adopted. 

M. FROMAGEOT wished to propose an alteration in the 
phrase " l'avis consultatif est fait " (literally: thc advisory 
opinion shall be done). The word " rédigé" (drawn up) 
or " établi " (made) might be used instead. 

The PRESIDENT observed that the French and English 
texts of this paragraph did not correspond with each other. 
Yet the French text had not been altered in 1935. 

The REGI~TRAR thought that thc word " juif " had 
been uçed because the phrase " done in two copies " etc., 
appcared at the end of each advisory opinion. 

M. NAGAOKA asked wh'ether the cipy referred to in 
paragraph z was the same as that referred to  in paragraph I . 

The REGISTRAR explained that, to' gain time, the copy 
referred to  in paragraph 1, which was 'sent to Geneva 
before the public sitting, was a multigraphed copy; the 
copy referred to in paragraph 2 was printed, and bore the 
seal of the Court, as weIl as the written signatures of the 
Presidcnt and the Regiçtrar. 

Baron ROLIN- JAEQUEMYNS thought that the English text 
might be irnproved. At present, it contained no mention 
of the nurnber of copies in which the opinion was made. 

The PRESIDENT proposed an English text in the follow- 
ing terms : 

" A signed and senled original copy of every advis- ' 
ory opinion shdl  be placed in the archives of the 
Court and another in the archives of the League of 
Nations." 

M. FROMAGEOT submitted a French text to correspond 
with the above English text. ., 

The ERESIDENT noted that this wording did not encounter 
any objection, and declared it adopted. 

In  reply to  a question by M. Anzilotti, regarding the 
natiire of the copies of opinions sent to the States, the 
REGISTRAK explained that the copies sent to States not 
directly concerned were ordinary printed copies and not 
certified true copies. 

The PRESIDENT noted that paragraph 2 of Article 85 
would be worded as foilows: 

" One original copy, signed and sealed, of every 
advisory opinion shall be placed in the archives of 
the Court and another in those of the Secretarjat 
of the League of Nations. Certified copies thereof 
shall be transmitted by the Registrar to States, to  
Members of the League of Nations, and to interna- 
tional organisations directly concerned." 

He noted that this tcxt, and Article 85 as a whole, were 
adopted in second reading. 

I I . I I I . ~ ~ . *  
Article 8j .  - Final Adoption. 

The PRESIDENT said that, in paragraph 2, the Drafting 
Committce, in order to conform to the wording of the 
revised Statute, proposed to Say: " Members of the League 
of Nations, to States . . .". He also said that, in con- 
formity with the  wording adopted by the Court for -4rticle 75, . 
the word " duly " (" dztmsnt ") should he added in the 
first line of this paragraph. 

There being no observations, the President decIared 
Article 85 udoped finally, as thus amended. 

ARTICLE 86 (New Article). 

r1.111.36.* July 31st, 1926, and arnended on Septernber 7th, r927, 
FINAL PROVIS[ON and February Z I S ~ ,  '931, shall corne into force on 

Article 86. March . .th, 1936." 

The PRESIDEKT said that the Drafting Committee pro- He asked what steps were necessary for the putting into 
force of the Rules. , posed the following text for the final provision, which the 

Court had not vet discusscd: The REGISTXAR explained that, jf the Court did not 
wish to see a set of proofs before finally deciding, they 

" ArticEe 86. - The present Rules, which repeaI thc 
Rules adopted on. March zqth, 1922, as revised on could adopt the text of the new Rules that same day, 

after deciding when they were to come into force. As 
* 

2 ,  A. 3, PP. 738-744. 
cf. p. 350. * D 2, A. 3, P. 738. 



Article 8 1 
regards communicating them to Members of the League 
of Nations and States entitled to  appear before the Court, 
the precedents of 1926 and 1931 could be followed. 

The PRESIDENT thought that the Court's final vote 
adopiing the Rules might be taken at ,once. He reminded 
members that, once this vote had been taken, it would ' 
no longer be possible to  change the text of the articles. 

hl .  URRUTIA having asked whether the date left blank 
in the final provision should not first be fixed, the PRESIDENT 
suggested that the Court should adopt a date allowing two 
or three days for the printing of the text. 

M. ANZILOTTI thought that the chief point to be con- 
sidered was when the new text of the Rules would reach 
the various Governments; the Rules should not be put 
into force until a date by which the Governments would 
have had an opportimity of seeing them. 

The REGISTRAR, in reply to  a question from rhe President, 
said that the amendments made in 1931 had been regarded 
as amendments to a text already in force, so that the 
circumstances had been different from those in the present 
case. At al1 events, in 1931 the amendments had been 
put into force on the day on which they had been finally 
adopted by the Court. The text of the arnendments had 
then been communicated t o  all States through the ordinary 
channels. On the occasion of the revision in 1926, the 
revised Rules-.for on that occasion it  had been a question 
of revised Rules-had also been put into force on the same 
day that they had been adopted; the complete text had 
been sent direct to  States entitled to  appear before the 
Court other than Members of the League of Nations and 
to the latter through the Secretary-General of the League. 
Furthermore, hoth in 1926 and 1931, a copy had been a t  
once sent, for information, to Legations at The Hague. 
That, however, had not been regarded a s  the officia1 notific- 
ation. 

The PRESIDENT thought that, as the Court had two cases 
pending, the new Rules should be put into force as soon 
as possibIe. 

M. NAGAOKA questioned whether it was correct to apply 
the new Rules to  these two cases which had been submitted 
under the old Rules. 

The PRESIDENT considered that the changes made in 
the new Rules were not 'substantial amendments and, 
generally speaking, simply codified the Court's earlier 
practice. 

M. GUERRERO. Vice-President, suggested the date 
March zoth, to  leave the necessary margin for printing. 

M. ANZILOTTI was afraid that there was a confusion 
between the date on which the Rules would be published 
and the date on which they were ' to become applicable. 
They might Say that the Rules would be published on 
March zoth, and that they would become applicable on, 
for instance, April xsth, or aoth. 

M. FROMAGEOT thought that M. Anzilotti's suggestion 
involved certain difficulties; for instance, even a period 
extending to April 15th. or 20th. might be too short to  
enable some States to  receive the new Rules before their 
entry into force. I t  would be better simply to  mention 
the date March eoth, which would leave an ample margin 
for printing and would obviate a change in the Court's 
practice. 

M. A N Z I L O ~ I  maintained his standpoint that, in prin- 
ciple, a distinction should be drawn between the date 
af publication and the date on which the Rules would 

become applicable. The observance of rules could 
insisted on only if those concerned were given an oppo 
tunity of knowjng them. 

M. NAGAOKA would have appreciated the force O 

M. Anzilotti's observation if it had been a question O 

basic rules; but the Statute constituted the Court's basi 
charter, and that had been in force since February 1 s t  
the Rules were sirnply rules for the application of th 
Statute. 

The PRESIDENT remarked that, if the Court were 
follow out M. Anzilotti's idea, il would have to  calcula 
the time required to enable the Rules to reach the seat 
government of the most distant States, in order to fix t 
date of their' entry into force; that would involve a 
interval of six or seven weeks between their publicatio 
and entry into force. 

Count R o s ~ w o ~ o w s i c ~  asked whether the Rules woul 
bear a date. 

The REGISTRAR 
copy, bearing the 
the President and the 
archives. 
dates of entry into force, as the Court 
Rules should came into force on the 

M. NAGAOKA suggested the adoption of the followi 
wording for the final provision: " The present Ru1 
published on March 20th . . . shall enter into force O 

April aoth, 1936." 
Jonkheer VAN EYSINGA observed that, as regards 

possible transitory provision, they might simply say: " Th 
new provisions in regard t o  procedure become applicabl 
upon their entry into force." Personally, he saw no need 
however, for an article containing any transitory provi 

There remained the question of the date of entry 
force. Legaily speaking, i t  was a simple one. U 
Article 30 of the Statute: " The Court shall frame ru 
for regulating its procedure." These rules 'were frame 
once the Court had voted upon them. Accordingly, if 
vote took place that day, that was the date to be ta  
On the other hand, from a practical standpoint, Jon 
van Eysinga thought i t  reasonable not to put into 
on the same day that they were framed Rules which lai 
down how Governments were to proceed. I t  was true that 
hitherto, the Court had done so without untoward results 
As a general rule, however, Governrnents should be allowe 
time to become acquainted with new Rules before the 
came into force. Perhaps, in the present case, there were 
however, special reasons for maintaining the practic 
hitherto followed. 

give one date for the 
for their entry into force, 
after nor too close to  the 

to  work with its oId Rules, 
with the Statute ,in force. 

The REGISTRAR suggested that the date of entry intc 
force should be fixed as April 6th-i.e., the h s t  day oi~ 
the Easter vacation, The practical effect would be to leavc 
the old Rules in force until the vacation began ; when the 



Court resumed its work, the new Rules would be in force. 
This extension of the time proposed by Count Rostworowski 
would have the advantage of making it possible a t  once to 
inform al1 States, whether Members of the League or .net, 
that new Rules had been adopted, so that if any State 
intended to submit a case to the Court, i t  could procure 
the new text without waiting for it to be printed. 

M. URRUTIA observed' that, if a date were seIected with 
the idea that States should by that time be acquainted 
with the RuIes in force, that date must be so fixed that 
a11 States could receive notification beforehand; he also 
remarked, however, that, if the Rules were put into force 
at once, the situation would likewise be the same for all. 
On the other hand; a halfway rneasure-Le., the fixing 
of a date which would benefit some States a t  the expense 
of others-was out of the question. 

Count ROSTWOROWSKI thought that pxeferably the 
Court should select a fairly early aate. The new Rules 
had been framed in the interests of States for whose 
benefit they ccdified the practice of the Court, which 
was incorporated neither in the reyised Statute nor in the 
old Rules. + 

The PRE:IDENT read an extract from the minutes of 
February .16th, 1931: 

" M. URRUTIA proposed that the above question 
should be discussed [i.e. the coming into force of the 
revised Articles of the Rules of Court]. 

" The REGISTRAR explained the practice hitherto 
followed in this matter. The revised Rules were 
brought into force on the date of their adoption by 
the Court. Copies of the revised Rules were des- 
patched by courrier, on the same day, to the Secre- 
tariat a t  Geneva (where they arrived on the second 
day) for transmission to Members of the League; 
simuItaneously, copies were marked (sent) to other 
Governments admitted to appear before the Court. 
The pubIisher had orders not to place copies on sale 
tiIl the next (third) day. If the Rules were not put 
in force till al1 Govemments had received them, this 
would involve a delay of several weeks. 

" After an exchange of views, it was -agreed that 
the revised Rules should, subject to their definitive 
adoption, be brought into force on Saturday, Fe- 
bruary z 1st. 

I I  

The President observed that there had thus been an 
interval of five days between the adoption and coming 
into force of the articles adopted in 1931. 

The REGI~TRAR said that it was true that this meeting 
had taken place on February 16th, and that the amend- 
rnents had been finaily adopted only on the ~ 1 s t .  On 
the 16th, however, it had simply been decided that the 
amendments wouId come into force on the date of their 
adoption, and that date had at  the same time been fixed 
as February z ~ ç t ,  on which day the final vote had in fact 
been taken. 

The PRESIDENT was concerned solely with the portion 
of the Rules relating to the working of the Court; the 
remainder merely codified practice. As the revised Statute, 
which was now .in force, and the existing Rules were 
inconsistent, the President desired to curtail as far as 
possible the period during which this inconsistency would 

He proposed that the Court should successively decide 
the two foIlowing questions: 

(1) The date to be selected for the final vote upon 
the new Rules; 

( 2 )  The date of their coming into force. 
When these two points had been decided, the Court 

would he in a position to fil1 in the bIank space left in the 
final ~rovision of Article 86. 

Baron ROLIN-JAEQUEMYNS agreed to an immediate vote 
upon the adoption of the new Rules if their coming into 
force was to be postponed until later; but if it was decided 
that they were to come into force in five days, he did not 
see why the date of the adoption of the Rules and that 
of their entry into force should not coincide. 

M. FROMAGEOT asked whether there would be any objec- 
tion to the Rules being adopted that day and coming into 
force at  once. They might Say : " The present 'Rules, which 
are adopted this eleventh day of March, 1936, repeal the 
previous Rules and enter into force at once.'' 

The PRESIDBNT, before taking the opinion of the Court 
on this proposal, asked the Registrar whether it involved 
any practical objections. 

The REGISTRAR indicated the steps that would have to 
be taken by the Registry, but said that these did not involvé 
any practical objection. 

The PRESIDENT, hefore taking a vote, observed that 
the 1922 Rules and the 1926 Rules contained the words: 
" Done at  The Hague . . .", above the signatures of the 
President and the Registrar. Why had these words been 
omitted from the 1931 edition ? 

The REGISTRAR explained that a distinction had been 
drawn between the revision of 1926 and the amendments 
made in 1927 and r93r. This distinction had been drawn 
because a general revision had already been envisaged 
in 1931. That b'eing so, it had been impossible to put 
" Done this zrst day of February rg31 ", because the 
Rules were stiIl the RuIes of 1926, ihough 'amended in 
respect of certain articles. The sentence in question had 
therefore been intentionally omitted. 

M. FROMAGEQT had no objection to inserting' the date 
of 'adoption after the final provision and to Say: " Done 
and adopted this 11th day of March. . . ." What was 
important was to state that they came into force at  .once. 

M. NAGAOKA wondered whether it was necessary to 
retain the expression " shall come into force ". If they 
simply said: " The present Rules, which are adopted by 
the Court this 11th day of March, replace the Rules adopted 
on . . .", it would be sufficientIy clear that the new RuIes 
came into force at once. 

Baron ROLIN-JAEQUEMYNS observed that al1 discussion 
regarding the question of entry into force could be avoided 
by sirnply saying: " adopted on . . .". 
M. NAGAOKA explained that, if the Court adopted the 

wording proposed by Baron Rolin-Jaequemyns, the ques- 
tion of the date of entry into force would be automaticaily 
settled and the Rules would come into force on the date 
of their adoption. 

The PRESIDENT said that the court must in any case 
decide the two following points: 

(ri The date on which the final vote would be 
taken ; 
(2) The date of the entry into force of the new 

Rules. continue. 



Article 86. Fmal Vo, 

He wouId first take a vote on the following question: 

" Does the Court decide at once to  proceed to the 
final vote upon the adoption of the new Rules ? " 

The Court unanimously answered the question in the 
affirmative. 

The PRESIDEKT said that, as the Court had decided .to 
hold the final vote at once, the terms of the final provision 
must be settled. I t  might be worded as follows: 

" The present Rules, which repeal the Rules adopted 
on March zqth, 1922, as revised on July 3rst, 1926, 
and amended on . . . , etc., shalI come into force on 
March co th, 1936." 

Baron ROLIN-JAEQUEMYNS, who thouglit that the Court 
were agreed to take the date March  th, proposed to 
Say: " They have been adopted this 11th day of March 
1936 ''* without adding an yt hing as regards their coining 
into force. 

hl. URRUTIA suggested the following wording: 

" The present Rules, which are adopted this 11th 
day of March 1936, repeal the Rules adopted on . . . , 
revised on . . . , and amended on . . .". 

M. ANZILOTTI gathered that the question of allowing a 
certain time for Governments to becorne acquainted with 
the text of the new Rules would not be put. 

Thc PRESIDENT considered that he should first put the 
following question to the Court: 

" Doeç the Court drcide to replace the texi siibrnitted 
by the Drafting Committee for the final provision by 
the following : 

" ' The present Rules, which are adopted this 
11th day of March 1936, reyeal the Rules adopted 
on March 24th, 1922, as revised on July 3rst, 1926, 
and amended on September ?th, 1927, and Febru- 
ary z ~ s t ,  1931 ' ? " 

Jonkheer VAN EYSINGA, in explanation of his vote, said 
that he was not sure if it was wise to Say nothing as to 
the date of the coming into force of the Rules. Legally, 
it was perhaps correct to Say that silence implied ihat that 
date was the date of the adoption of the Rules by the 
Court. But since, under many legislative systems-which 
exercised some influence on the minds of the perçons who 
would have to apply the Rules-it was the practice to 
allow an interval of time before a legislative measure came 

into force, it might be better to include a clause concernin 
the entry into force in the final provision. 

M. GUERRERO, Vice-President, - thought that, at the en 
of this provision, they might put: ". . . shall come int 
force as from the date of their adoption "; and ther 
" Done and adopted a t  The Hague. . . ." However, k 
saw no objection to saying simply that the Court adopte 
the Rules; once the new Rules were adopted, i t  followe 
that they replaced the earlier Rules. . 

M. UHRUTIA observed that there were also provisior 
concerning the working O£ the Court in the Rules. If tt 
RuIes could not come into force until a certain time ha 
elapsed, the operation of al1 these provisions would k 

FINAL VOTE 

suspended. 
Count ROSTWOROWSI<I, in order to  reconcile the opposin 

standpoints, proposed to add, after the word " repeal : 

the words " as from this date ". Without refer~ing t 
their entry into force: it wouId be stated that, as froi 
the date of the adoption of the new Rules, the old Rult 
would be repeaIed. 

The PRESIDENT put the foIlowing question to the Cour. 
" Does the Court decide to substitute the followir 

text for that proposed by the Drafting Committee f(  
the final provision: 

" ' The present Rules, which are adopted th 
11th day of hfarch 1936, repeal, as from this dat 
the Rules adopted on March zqth, 1922, as revis€ 
on July 31st, 1926, and amended on September 7tl 
1927, and February z ~ s t ,  rg31 ' ? " 

By seven votes to  three, the Court answered the questic 
in the affirmative. 

Jonkheer VAN EYSINGA suggested that it should t 
recordcd in the minutes that the Court considered that 
transitory provision was unnecessary; he observed th 
the question had been raised, but that no one had bec 
desirous of inserting a provision of this kind. 

The PRESIDENT said that this would be recorded in tt 
minutes. 

Jonkhccr VAN EYSINGA asked whether the words " I 
Court " should not be added after " The present Rules 
in the English text. 

The PRESIDENT agreed. 
The .English text of the final provision was adopted, ; 

thus amended. 

JudiciaI Year 1936, 45th Meeting ( I I . I I I . ~ ~ ) . *  

Revision of the Rules. - Final Vote. 

The PRESIDEKT said that he wouId now ask the Court 
to proceed to the final vote on the Rules. . 

M. ANZILOTTI, explaining that he would be obligcd to 
vote against the new Rules, wished to accompany his vote 
hy the following statement, which he desired to be recorded 
in the minutes : 

" To my regret, 1 am obliged to vote against the 
adoption of the revised Rules. In several articles of 
these Rules, the provision to  the effect that a function 
belonging to the Court may be exercised by the Pre- 

sident ' if the Court is not sitting '-that is to say, 
it is not .in fact assembled-has been retained. 

" This delegation of powers, however, althougk 
may have been fulIy justified under the old Statut 
appears to, me scarcely consistent with the revist 
Statute, which lays down that ' the Court shall rema 
permanently in session ' (Article 23, paragraph 1) ar 
which, though it does not oblige judges to reside ; 

The Hague, does obIige them ' to hold themselv, 
perrnanently at the disposal of the Court ' (Article 2 
paragraph 3)-which evidently means that they mu 
proceed to The Hague ditectly the Court has son 
duty to perform. 

" 1 also find it  impossible to  attach any importana 
to the fact that the expression ' by the Court (a 
should it not be sitting, by the President) ' occurs 



Final Vote 

Article G6 of the revised Statute, an article which is 
sirnply taken word for word from Article 73 of the old 
Rules of Court. For it  is obvious that this expression, 
which has thus inadvertently slippcd into Article 66, 
cannot be taken as a basis for the intcrpretation of 
Article 23 of the Statute; rather should the words used 
in Article 66 be construed on thc basis of .Irticle 23 
of the Statute. 

" l n  these circumstances, I cannot help thinking 
that the articles of the revised Rules which authorise 
the President, when ' the Court is not sitting', to 
perform certain functions which normally belong to 
the Court, are inconsistent with Article 23 of the 
Statute in force." 

Jonkheer VAN EYSINGA, who aIso felt obliged to vote 
against the new Rules, wished to rnake the following statc- 
ment for inclusion in the minutes: 

" To rny regret, 1 am unable to vote for the adoption 
of the revised Rules, because on an important point 
connected with the working of the Court theÿ are not, 
in my opinion, consistent with the revised Statute. 
1 refer to Article 23 of the Statute. 

" UntiI February ~ s t ,  1936, that article provided 
that there should be+one ordinary session every year. 
I t  also provided that the President might summon an 
extraordinary session whenever necessary. 

" Ilihile i t  is true that, even under the Statute before 
revision, it was certainly the duty of judges to hold 
themselves at the Court's disposa1 not only for the 
ordinary session, but also for extraordinary çeisions 
(see, for instance, the minutes of the Committec of 
Jurists of 1929, p. 28), i t  is also true that some judges 
from overseas did not always attend extraordinary 
sessions during the colder part of the year; their places 
were then taken by deputy-judges, with the result 
that the Permanent Court had been composed in one 
way for the ordinary sessions and in quite a different 
way for extraordinary sessions (Luc. cit., p. 28). 

" Article 23 of the Statute has been amended, inter 
aliu, to obviate this unsatisfactory state of affairs. 

" The new article lays down that, instead of an 
ordinary session and, if need be, extraordinary sessions, 
there shaIl be, not two ordinary sessions, as was also 
suggested in the 1929 Committee of Jurists, but a 

. 

judicial year extending over the whole calentlar year 
apart from the judicial vacations. Article 23, in fact, 
provides that thc Court ' shall rernain permanently in 
session ' (' reste tot~jours  en fonctions ' j  except during 
the judicial vacations, the dates and duration of which 
shall be fixed by the Court. And even during the 
judicial vacations, members of the Court are bound 
to hold themselves permanently at the disposa1 of the 
Court, unless on regular leave (those members whose 
homes are situated a t  more than five days. normal 
journey from The Hague) or prevented from at tending 
by illness or other serious reasons duly explained to 
the President. 

" Though the statute, apart from what jç laid down 
in Article 22. in the case of the President, does not Say 
that membcrs of the Court must have their permanent 
residence a t  the seat of the Court, the latitude left 
them in this respect cannot affect the obligations laid 
down in Article 23 of the Statute. 

" I t  follows that, under Article 23 of the reviscd 
Statute, the Court ' shall remairi permankntly in 
session '-' reste toujours ept fonctions '-must ulwuys be 

able to  jz~nction, except during the judicial vacations, 
and that, even during these vacations, the President 
can convene members of- the Court if need be. 

" The calendar year is accordingly divided into two 
portions: the permanent session and the judicial vaca- 
tions. Every day of the year falls into one of these 
two ~ ~ r t i o n s .  Tertiztm nofi datur. 

" In my view, quitc inconsistently with this, the 
reviscd Rules, in a large number of articles, introduce 
a third pcriod into the calendar year-namely, the 
period ' tvhen the Court is not sitting '. It appears 
from a large number of votes rejecting the proposal 
to  substitute for these words the words ' during the 
judicial vacations ', that the period ' when the Court 
is not sitting ' is not regarded by the majority of the 
Court as identical with the judiciaI vacations. Appar- 
ently, the majority rnean these words to cover the 
case whcre, at  some time during the permanent session, 
the Court having nothing to do, members of the Court 
return to  their homes, which need not be in The Hague. 
Should some action on the part of the Court be ncces- 
sary in such circumstances, the latter, they hold, is 
at  liberty to delegate its powers to the President by 
rneans of the Rules. 1 must confess that 1 consider 
the numerous articles in the revised Rules wiiich 
delegate powers of the Court to  thc President ' if the 
Çourt is not sitting ' inconsistent with Article 23 of 
the revised Statute, ~vhich lays down that the Court 
will be permanently in session except during the 
judicial vacations and that, even during these vacations, 
the Court may be convened by the President in case 
of urgency. 

" II has been contended that, in an article of the 
revised Statute itself-Article 66-the expression 
' should it [the Court] not be sitting ' occurs twice. 
With regard to this, it is to be notcd that Article 66 
of the revised Statute incorporates in the Statute 
Article 73 of the existing RuIes of Court, which as 
such will now cease to  exist. Before the new Statute 
had corne into force, the words ' if the Court is not 
sitting ' were quite fittingly used in the Riiles; for, 
under the Statute before its revision, whenever neither 
an ordinary nor an extraordinary session was in pro- 
gress, the Court was not sitting. Now that Article 2 3  
of the Statute has been amended and simply lays 
down that the Court will be in permanent session 
apart from the judicial vacations, the words ' should 
it  [the Court] not be sitting ' in Article 66 of the revised 
Statuie must be construed in the light of the revised 
Statute as a whoIe and particularly of Article 23; 
these words can now refer only to the periods of the 
judicial vacations; they certainly cannot refer to  
periods throughout the year which have been abolished 
by Article 23 of the Statute." 

The PRESIDENT took note of thesc two statements, which 
lvould be recorded in the minutes. 

He put the following question to the Court: 

" Does the Court adopt as its Rules, within the 
rneaning of Article 30 of the Statute, the draft Rules 
dated March n t h ,  1936 ? " 

By eight votes to two, the Court answered the question 
in the affirmative. 

In  reply to a question put by Count Rostworowski, the 
PRESIDENT said that an original copy of the new Rules, 
duly signed, sealed and dated, would be placed in the 
Court's archives. 



RESOLUTION CONCERNING THE COURT'S PRACTICE (20.11.31): 

DISCUSSION AND MODIFICATION 

Resolution concerning the Court's Practice. 

The PRESIDENT proposed that the Court should amend 
the Reçolution of February aoth, 1931,~ by deleting the 
second paragraph, because that paragraph concerned 
matters which were now dealt with by a provision in the 
Rules of March ~ r t h ,  1936 (Article 52). 

He noted that the Court agreed to this. 

Count R o s ~ w o ~ o w s ~ ~  proposed that the resolution on 
practice should be supplemented by a paragraph to the 
effect that judgments and advisory opinions were adopted 
after tsvo readings and that separate opinions, if any, were 
communicated to  the Court before the second reading. 

M. URRUTIA ïvondered whether it would not be bettcr 
to  leave things as they were, without adopting fixed rules. 
Would t h e r ~  not be a danger of re-opening the discussion 
as to the moment whcn the terms of a judgrnent were to  
be regarded as finally settled ? 

The PRESIDENT agreed with M. Urrutia that the Court 
should avoid tying its hands. He hoped, however, to be 
abIe a t  the afternoon meeting to  submit a text which would 
satisfy both Count Roçtworowski and M. Urrutia. 

17.111.36.** 

Resolution concerning the Court's Practice. 

Baron ROLIN-JAEQUEBIYKS objected that 
worded, wouId absolutely preclude a judge 
a dissenting opinion after the second reading 
judgment; he suggested the addition of the 
as possible " (" azilnnt qzle possible ") in 
the tcxt more flexible. . 

After a discussion in which al1 the judges took part 
M. GUERREKO, Vice-Presidcnt, submittcd an arnended text 
which-aftcr some further alterations had been acccpted 
was given the following form: 

" 8. - A preliminary draft of the decision is circul- 
ated to the judges, who may submit amendments ir 
writing. When t hese amendments have bcen received, 
the Committee submits a draft decision for discussior 
by the Court. 

" Judges who wish to delivcr a separatc or dissent- 
ing opinion shall hand in the text thcreof after thc 
adoption of the draft dccision in first reading an? 
before the .draft of the dccision as prcpared for secon? 
reading has been circulated."' 

Baron ROLIN-JAEQUEMYNS said that the amended 
did not meet his objection; nevertheless, he would not 
against it. 

M. AXZILO~TI was prepared to  accept the amended 
provided that it mas recorded in the minutes that 
text did not imply any modification of the Court's 

I t  was decided accordingly. 

The PRESIDENT submitted drafts of two paragraphs which 
he had dra~vn up with the assistancc of some of the members 
of the Couit, to repIace paragraph g (8, following the deletion 
of the old paragraph 2) of the Resolution of February zoth, 
1931. 

The first of these drafts was as follows: 
" 8. - Tlie draft decision is circulatcd t o  the mem- 

bers of the Court, who may submit amendments to 
it in writing. When these amendments have been 
received, the Committee submits a revised text for 
discussion by the Court. 

" Judges who wish to submit a separate or dissent- 
ing opinion shalI hand in the text thereof after the 
draft decision has been adopted at the first reading. 

" The tirne-limit for the submission of separate or 
dissentmg opinions is fixed in such a way that their 
submission coincides with the submission of the draft 
decision prepared for the second reading." 

The President observed that the above text was based 
on the Court's Resolution of February 17th, 1928 (see E 4, 
p. 291, English text; p. 284, French text). He thought 
that i t  gave a truer description of what took place than 
was found in the Resolution of Febmary 2oth, 1931. 

M. URRUTIA feared that the fixing of a definite time- 
limit-as was done in the third sub-paragraph of the 
draft-\vas inconsistent with the opinion that the Court 
had already formed to the effect ' that a judge was free 
to change his opinion up to the last moment before the 
delivery of the judgment. 

* D 2, A.  3 ,  p. 748. 
**  Ibid, ,  pp. 748-750. 
l See D 2, A.  2, p.  300 (document 44). 

Drnjt Pnragraplz 9 O/ the Resolutiotz. l 
The PRESIDENT opened the discussion on the 

which was worded as follows : 

" g. - Members of the Court who have 
in the fina1 vote on the draft of a 
opinion must also be present at the 
which the judgment or opinion is read." 

He observed that sudi a clause would strengthen 
President's hand in .dealing with requests by judgcs t 
leavc The Hague before the delivery of the Court's decisio 
in a case under examination. 

M.  GUERRERO, Vice-President, was convinced that i t  wa: 
the general desirc of the Court that jndges should not gc 
away beforc the conclusion of a case thatwas under cxani- 
ination. He thcrefore proposed, in place of the wordç 
" must also be present at . . ." (" devront assister égalernent 
à . . .") to Say: " are bound, unless prevented by ill- 
health, to be present . . ." (" sont tenzcs, sauf empêc/ierizent 
pottr came de nzaladie, d'assister R . . ."). 

M. FROMAGEOT suggested that the texi should first make 
rcference to  the clause in ArticIe 27 of the Rules, relating 
to reasons for absencc (" empêchements "1, and should then 
go on to state that " judges may not fail to be present 
a t  . . ." (" las juges ne  peuvent pas se dispenser d'assister 
ù . . ."). 

Jonkheer VAN EYSINGA considered that the paragraph 
should not have a mandatory form, nor appear to impose 
an obligation, but should mereIy constitute a record of the 
Corirt's existing practice in the matter. I t  might be 
worded as follows: " The judgcs who have taken part in 
the final vote on the draft decision wiil also be present . . ." 
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(" assistent également "). He, however, doubted whether 
such a clause should be inserted in the resolution on practice, 

, for it rather tended to modify earIier practice. 
The PRESIDENT referred to a number of cases in which 

j ~ d g e s , ~  after taking part in thc deliberations, had left 
The Hague before the Court's decision was delivered (or 
even finally adopted), and had nevertheless been allowed 
to subjoin statcments to it to thc effect that they agreed 
(or disagreed) with the finding. Such a practice was, he 
thought, irregular and should not continue. 

M. URRUTIA hcld that judges were already hound, 
urider the revised Stalute, permanently to remain at the 
Court's disposal, and that therefore no resolution was 
needed to prevent them frorn Ieaving before the case 
was concl~~ded. 

M. ANZILOTTI said that the irregularity that had occurred 
in the cases referred to by the President consisted, not in 
the departure of a judge before the conclusion of the 
case, but in the appending of his opinion to the decision. 

M. Anzilottj considered, like Jonkheer van Eysinga, 
that the draft paragraph should not be included in the 

Resolution, the object of which was to codify the Court's 
practice. 

The PRESIDENT said that, in that case, it would suffice 
io record in the minutes that, in the Court's opinion, a 
judge who was not present at the public sitting held for 
the delivery of a decision could not append to it a state- 
ment mentioning, together with the fact that hc had taken 
part in all, or part of, the deliberations, what his opinion 
on the case was. 

It  was decided accordingly. 
M. NAGAQI~A asked whether the resolution on the Court's 

practice would be printcd and included in the new edition 
of the Statutc and Rules. This would be useful for practicai 
purposes. 

The REGISTRAR recalled the reasons for which, in 1931. 
it had been decided that the resolution should not be 
publistied; these reasons seerncd now to have lost most of 
their force. 

Alter discussion, i i  was decided that the new resolution 
should be printed as a separate pamphlet and not as an 
integral part of the  new edition of the Statute and Ru1es.l 

ARTICLE 31 OF THE STATUTE 

(Question of Its ~nter~retation in connection with the Question of the Possibility of the Nomination of a Judge 
b L  ad hoc *' of a Nationality other than that of the State nominating Him and the Consequent Possibility of there 

being more than One Judge of the Same Nationality on the Bench.) 

In connection with the discussion of Article 30 of the old 
Rules (29 of the Kules in force), the Court considered the 
question whether a non-national might be nominated hy a 
State entitled to appoint a judge under Article 31 of the 
Statute. The point had heen discussed on an earlier occa- 
sion, but had been adjourned until the time came for a 
. general revision of the ru le^.^ In the draft Rules preparcd 

* Abridged: for full discussion see D 2 ,  A. 3, pp. 17-23. 
See, inter alia. Publicatioîls o f  the Court, A 7,  I I ,  13; B 2 and 

3, 4, 7; A/B 61. 63.  
a Extracts from minute Xo. 74 of the 25th Session, held on 

JuIy 9th. 1932: 
" (c) A+pointn~eiil O/ Jltdges ad hoc: Avticles JI of the Slutule and 

7 1  O/  the Rules : 
" Sir CECIL WURST, referring to his proposa1 and draft article . . . 

said that . . . it seemed contrary to the spirit of the Statute-in 
particular, of Article IO, paragraph 2-that two judges of the same 
nationality should sit on theBench. Moreover, the terms of Article 31, 
paragraph 2, of the Statute appeared to imply that the judge ad hoc 
should aiways be a national of the appointing State. . . . 

" M. SCH~CKING agreed that the presence of two judges of the 
same nationality on the Rench \vas contrary to the spirit of the 
Statute; but that the judge ad hoc must be chosen from among the 
nationals of the appointing State (" parmi ses nationaux ") would 
be going beyond the requirements of the Statute: small States could 
not alaays find a suitable national; and the Statute nowhere forbade 
them to choose a foreigner. 

" M. FROMAGEOT explained that the system of ad hoc judges had 
been adopted, after exhaustive debates, not simply to provide an 
additionat judge on the Bench, but in order that the Court might 
be informed of local circumstances, and might avoid, in its decision, 
expressions liable to wound national susceptibilities. These advan- 
tages would be lost if the judge were chosen from a third State. The 
right of a party to appoint a judge ad hoc was not subject to the 
Court's authorisation; but the Court could consider whether in a 
particular case the conditions t o  which the exercise of that riglit 
was subject were fulfilled; if they were not, the Court could deliver 
an order dedaring the appointment inadmissible, but not without 
Iiearing arguments on the point. 

" AT. VAN EYSIKGA was also of opinion that it was necessary to 

hy the Co-ordination Commission for the Court's considera- 
tion, a neutral expression had in cvery case been used to 
avoid prejudging the question. 

The Court proceeded to discuss whether the question 
should be settled while revising the Rules or left open so 
as not to  preclude its decision in a concrete case after 
hearing the parties. 

M. GUERRERO, Vice-President, considered that it was 
- 

The Resolution was subsequentty printed in D I ,  4th edition, 
zg40, p. 62. 

avoid having two judges of the sarne nationality on the Bench. How. 
ever, in requiring the judge ad hoc alivays to  be a national of the 
appointing State, the draft article seemed to run counter to the 
Statute. For instance. Article 31, paragraph 5, when specifying the 
other articles of the Statute to be observed jn appointing ad hoc 
judges, included Article 2,  which contained the words: " regardless 
of their nationality "; on the contrary, i t  made no mention of 
Article IO. 

" M. URRUT~A supported the draft article, which he regarded as 
rightly interpreting Article 31, paragraph 2. of the Statute; thus, 
paragraph 2 of tha t  article required a State to chaose a deputy-judge 
of its own nationaIity, " if there be one ". It was true that. under 
Article 4, Arbitration Groups were not obliged to nominate their 
own nationals. Sut he thought the intention was that they should 
do so. As regards M. van Eysinga's remarks, he observed that 
Articte 2 of the Statute was concerned with elections by the Assem- 
bly. 

" Count ROSTW~ROWSKI believed that the mention of Article.;! in 
Article J I  of the Statute had reference exclusively to the qualifications 
of judges, as set forth in Article 2 .  and not to the words " regardless 
of their nationality " in the latter article. 

" The REGISTRAR, invited by the President to  indicate the histoiy 
of the article and the Court's practice in applying it. said that,  as he . 
had had no opportunity of reading the matter up, he rniist speak 
from memory. He had. however, before hirn one of the sources of 
information on this subject-namely, the report of M. de Lapradelle 
on the work of the 1920 Junsts' Committee. Accordhg to this 
report, there urere two distinct grounds for the introduction of the 
system of judges ad hoc, besides the avoidance of injuring national 
susceptibilities by inopportune draftings, vis. to enable the Court 
to hear the arguments of a State till the last moment of the deliber- . 



Article jr of the statut$ 

the duty of the Court to  interpret the Statute in a rnatter 
concerning the functioning of the Court and proposed the 
following rule: a State should be entitIed to appoint a 
judge ad hoc of a nationality othcr than its own, provided 
that this did not result in there being two judges of the 
same nationality upon the Rench. This solution, he con- 
sidered. combined res~ec t  for the interests of ~ a r t i e s  with 
a, proper interpretation of the Statute, which laid down 
that al1 judges must be of different nationalities. In reply 
to the observation that, though the Statute had been 
revised in 1929, the question had not been decided and 
that it would be wiser for the Court: not to  go further than 
those responsiblc for the revision of the Statute, M. Guerrero 
remarked that the problem had become apparent only after 
one or two cases had shown a gap in the Rules. 

MM. URRUTIA and ANZILOTTI observed that there were 
some articles of the Statute-relating to  procedure-which 
the Court could interpret in its Rules, but, as regards 
articles concerning the actual organisation of the Court 
and affecting the rights of States coming before it ,  the 
situation was quitc different. The point a t  issue was a 
right of Governments upon which the Court migbt have 
to pass in a specific case. Did ArticIe 30 of the Statute 
empower the Court to decide that question i ~ z  abstracto ? 
. Jonkheer VAN EYSINCA recaIled that, on tliree occasions, 
the Court had accepted a judge ad hoc who was not a 
national of the State nominating him. A practice had to 
some extent been established. 

ation; and to reassure public opinion in the States concerned as to 
the irnpartiality of the Court. 

" As regards the régime provided for by Article gr ,  i t  was, according 
to the intentions of the authors, as follow~: (1) if there was a deputy- 
judge of the nationality of the State concerned, that State was obliged 
to appoint this judge; ( 2 )  if there was none, it  should appoint one 
of the candidates nominated under Article 5 and appearing on the 
list provided for in Article 4 ;  (3) in order to avoid hardghip in case 
the State concerned had none of its nationals on the list but desired 
to appoint a national, a n  opportunity of going outside this list was 
afforded by the word " preferably ", which had been inserted for 
this purpose. 

" As to practice, the Registrar recalled the correspondence which 
had taken place between the President and a certain Government 
when the Iatter, though possessing a deputy-judge of its nationatity, 
desired to appoint another person judge ad hoc *. He further recalled 
that the Court had been very liberal in allowing States to appoint 
other nationals than those appearing on the list; this, however, \vas 
no argument for the interpretation of Article 31. 

" A decision of the Court in case of doubt was specialty provided 
for only where several parties were in the same interest, and where 
therefore a conflict between the parties waç passible. In  ather cases, 
the question whether a judge ad hoc fulfilled the required conditions 
( e . g . ,  as to incompatibility of functions) would no doubt have t o  be 
dealt with by the Court as an internal question, in the same way 
as an)' question concerning the application of Articles 16, 17 and 24 
of the Statute. 

" BI. ANZ~LOTTI said the draft article raisecl trvo distinct questions: 
the limitation of a party's choice, by obliging i t  to appoint a national; 
and the question whether .e appointment of a judge ad hoc could 
be challenged and made the subject of argument. Hitherto-rightly - 
or wrongly-the Court had regarded its composition as an exclusively 
internal matter. Vhether the draft was in keeping with the Statute 
therefore appeared to him an open question, and it  was certainly 
a delicate point which should not be decided hsstily. 

" As to the merits, M. Anzilotti agreed with M. Urrutia that there 
no relation between Article 31 and the articIes governing elections 

to the Assembly, whether Article z or Article IO. He further believed 
the presumption in Article 31 to be that the party would choose a 
national; he however admitted that the two interpretations were 
possible. 

" Jonkheer VAN EYSINGA . . .  in regard to Count Rostworowski's 
remark. observed that Article gr, paragraph 5 ,  spoke of tlie " con- 
ditions required by Article 2 . .  .", not of the " qualifications ". 
Refore deciding, it would be necessary to study the whole problem 
with great care, including the dificult and complex question raised 

See E 6. pp. 283, 2 8 5 ;  C 16-111, p. Bog. , 

M. FROMAGEOT said that i t  would be dificult in a con 1 
crete case to give a ruling without the decision appearin 
to  be of a persona1 nature; on the other hand, doubt 
be felt whether the Court liad powcr to decide the questio 
of the nationality of a judge ad hoc. There was 
consideration that some countries would have difficultv i 
nominating a judge of their own nationality; on the othe 
hand again, there was the possibility of irregularities. 

Jonkheer VAN EYÇINGA said that there was the dange 
that, if the Court decided the question, a State migli 
contend that the dccision was zcltra vires and the ru1 
therefore of no effect. 

M. FROMAGEOT thought it  would be possible, whe 
examining Articles 4 bis and 4 ter 1 and the 
governing the nomination of judges ad hoc, to 
means of preventing irregularities without 
libcrty of Governments by a too absolutc rule. 

M. ANZILOTTI asked whether M. Guerrero, in contendin 
that there must not be two judges of the same nationalit 
upon the Bench, was founding himseIf on Article IO, 
graph 2 ,  of the Statute. He tbought that clause had 
totally different object in view. 

M. GUERRERO said he had in mind the general rule tha 
the Court was composed of a number of judges of differen 
nationality. 

The PRESIDENT said there was an intimate connectio 
bctwcen this question and M. Fromageot's amendment t 
in the Jurists' Coinmittee in 1929, namely, the right of a Dominio 
to appoint an ad hoc judge, if there was already a British judge O 

the Rench. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

" The PRESIDENT said that Sir Cecil Hurst's proposa1 appeared t 
raise many points which were not ripe for a decision. 
fore seetn wjser to postpone a decision. If the prohlem arose i 
practice before Octobcr, he would, in that case, see 
ultiinate decision mas not cornpromised. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

" BE. SCH~CKIXG agreerl with the President 
study. A narrow interpretation of ArticIe 
rassing to smali or backward States, which 
compelled to select aas judges persons unable t o  collaborate useiull 
with the Court. 

" The REGISTRÀR gave some further information as to the origir 
of Article 31 frorn the minutes of the Jurists' Cornmittee of 1920. 
The first proposal. made by M. Adatci, was that only nationals should 
be eligihie as judges ad hoc. This text %-as replaced by a draft which 
did not contain such a condition. The latter draft having been adopted 
as a basis for the discussion, A I .  Adatci had suggested a limitation 
of the choice to the list of candidates nominated by the Arbitration 
Groups: this proposa1 was adopted subject to the insertion, proposed 
by M. Hsgerup, of " if possible ", which eventually became " pre- 
ferably ". 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

" M. F R O ~ ~ A G E O T  suggesled, as a provisional solution. that. if a 
case in point presented itself du~ing the vacation, the President should 
unofficially inform the Government concerned that the Court felt a 
certain interest (un certain intdrêt) in the jutlge ad hoc being a national 
of the appointing State. 

" Sir CECIL HURST said that. in regard to M. van Eysinga's remark, 
he did not agree that there was any relation between this question 
and that of ad hoc judges for the Dominions. But there was clearly 
a division of opinion both on the merits of his proposa1 anfi also 
in regard to  its urgency; it would therefore be better t o  accept 
M. Fromageot's suggestion, and adjourn a decision until October, 
or until the Court undertook the revision of the Rules. 

" The PRESIDENT said he was prepared to act on RI. Fromageot' 
suggestion, though he could not, of course. absoluteIy guarantee tha 
it  would prove effective. I n  reply to an observation hy Baron Rolin 
Jaequemyns, he added that any suggestioti he might make to 
Government would not be presented as the attitude of the Court. 

" This course was agreed to." 
l See under Article 3 of the Rules, p. 9. 
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nurnberrd 4 bis and 4 der in the Co-ordination Commission's 
rep0rt.l 

At the next meeting, on 18,v.34,* the question was 
further considered. 

M. GUERXERO explained that, in arriving at the conclu- 
sion that i t  was not desirable to  have two judges of the 
same nationality on the Hench, lie founded hiniself on the 
general interpretation of the Statute and on the whoIe 
idea of arbitration, which was to  establish a genuine equi- 
librium between the parties. 

M. URRUTIA believed that the intention of the reviçed 
text of Article 31 was to extend the field of application of 
the institution of national jndges and that the abolition of 
deputy-judges had been only a secondary reason. 

M. FROMAGEOT thought that the discussion in the Jurists' 
Committee had turned solely on the principle of a State's 
right to have a national judge and not on the right to  be 
represented by a foreigner. 

Count R O S T ~ O R O ~ S K I  said that the right of a State to  
select as judge ad hoc a person not of its own nationality 
had already been admitted by the Court. The question 
now was whether a State might select as judge a person 
of a nationality already represented in the Court. In 
regard tu that, hc proposed that the President or the Court 
should be empowered t o  caIl the attention of the State 
,concerned to the difficulty arising out of such an appoint- 
ment. Article 24 of the Statute made it possible for the 
President or the Court to intervene, but only after the ' 

appointment had been made. 

M. ~ Z N Z I L O T T ~  said that the'court must either Jay down 
a rule or si~riply express a wish. If they adopted the firçt 
course, tliere was a danger of going beyond the Court's 
powers. 

M. SCH~CKING said that, from the standpoint of positive 
law, he doubtcd whether the Court could altogether prevent 
thc possibility of therc being two or more judges of the 
same nationality in a particular case. That being so, i t  
would be wiser to continue the practice hitlierto foIlowed- 
namely, to  inform a State about to appoint a judge ad hoc 
that doubts were felt in the Court as to  the possibiIity of 
appointing a person of a nationality already represented. 

Baron KOLIN-  JAEQUEMYNS thought there was nothing in 
' the Statute to prevent the insertion in the Rules of a clause 
of the kind proposed by M. Guerrero. Article 31 obliged 
the Court to apply Article 24 of the Statute and the Iatter 
enabIed the Court and the President to decide that a judge 
should not be admitted. 

M. ANZILOTTI said that Article 24 provided for,a part- 
icular case and it was better not to  go beyond its strict 
meaning. I t  would be going too far tu seek the basis of 
a general rule in Article 24. 

The REGISTRAR said that Article 24 had originally been 
intended to take the place of the ruIes in regard to the 
disqualification of a judge, which rules it  had been decided 
in 1920 not to incIude in the Statute. And, in the practice 
of the Court, it had been recognised in principle that the 
article was concerned with purely persona1 considerations 
such as were the most frequent causes of disqualification. 

The PRESIDENT submitted the following question to  the 

* Abridged: for full discussion see D z, A. 3, pp. 26-31. 
1 See under Article 3 of the Rules, p. 9. 

Court which was designed to formulate M. Guerrero's pro- 
posa1 : 

" 1s the Court in favour of inserting in the Rules a 
' clause making it  possible to appoint a judge under 

Article 31 of the Statute who is not a national of the 
State exercising the right of appointment, providing 
always that the person so appointed does not belong 
to the same nationality as any other titular judge of 
the Court." 

The Court, by seven votes to  five, answered thc question 
in the negative. 

M. FROMAGEOT wondered if a vote rnight not be taken 
on the desirability of including in the Rules a clause 
enabling the attention of States concerned in a case to  be 
dra~vn to the difficulties which might be occasioned to the 
Court-not the parties-by the nomination of a judge of 
the same nationality as one already on the Bench. 

I t  was observed thai  this suggestion was embodied in 
Article 4 bis, paragraph 3, of the Co-ordination Commis- 
sion's text .l 

Count ROSTWOROWSKI observed that Article 24 of the 
Statute which was referred to  in Article 31-the article 
cited in paragraph 3 of Afticle 4 bis-o'nly provided for 
the situation which would arise after the appointment of 
a judge ad hoc, whereas his own proposa1 had a preventive 
intention. 

The PRESIDENT accordingIy proposed that the Court 
should vote on the following question: 

" 1s the Court in favour of inserting a clause in the 
Rules making it  possible for the President, before the 
appointment of a judge ad hoc has become definitive, 
to draw the attention of the State concerned to the 
difficulties which might be caused by the appointment 
of a person of the same nationality as a,judge on the 
Bench ? " 

The R E G ~ S T R A R  -said that the, Court had in practice 
established a rule somewhat similar to that which was now 
contemplated-namely, the rule that a diplomat accredited 
to  The Hague could not act as a judge ad hoc. This rule 
had on several occasions rendered it necessary to make 
unofficial representations, sometimes af ter the appoint ment 
had actually been made, sometimes when only an intention 
of making such an appointment had been tentatively put 
fonvard. 

The PRESIDENT asked the Court to vote. The question 
was answered in the negative by eight votes to four. 

M .  FROMAGEOT thought that this negative answer rniist 
be taken to mean that it was impossibIe for the President, 
when applying Article 31 of the Statute, to. refy on Ar- 
ticle 24. 

M. ANZILOTTI said that Article 24 did not appear to be 
in any way connected with the question of nationality. 

M. GUERRERO recalled that several judges, though stating 
that they agreed that whenever possible the sitting of a 
judge ad hoc of the same nationality as one of the judges 
already on the Bench should be prevented, had said that 
nevertheless they would vote against the motion. They 
ought now to explain the reason why the propasal had 
been rejected. 

The PRESIDENT doubted whether it was desirable that 
observations made or individual opinions expressed by 
judges in favour of a particular interpretation of Article j r  

1 See under Article 3. p. 9. 
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of the Statute should ùe set down in the Minutes relating 
to the revision of the Rules. 

Jonkheer V A N  EYSIXGA wondered whethw the agreement 
which had becn shown with M. Fromageot's observations 
would not suffice. 

M.  ANZILOTTI thought that the Minutes should show 
that members of the Court were in point of fact agreed 
that it was desirable that there should not be two judges 
of the sanie nationality in thc Court; tliat the Court would 
be disposed, if neccssary, to  convey this to a State; but 
that, having regard to  the ternis of the Statute, it would 
go no further. 

M. GUERRERO said the Court had been checked by a 
doubt with regard to the interprctation of the Statute. 

r l r l ' ide  31, Paragraplz 4 ,  o j  the Revised Statute. 

A discussion took place on thc above clause. 

M.  ANZII,OTTI had submitted some observations ' con- 
cerning this paragraph which Iays down that, in certain 
cases, the President muçt ask one or two tnembers of th$ 
Court to give up their seats in a Chamber to other members 
of the nationality of the parties or to  judges specially 
appointed by the parties. In order to protect thc President 
from any possibility of criticism in the cxecution of this 
power, hl. Anzilotti suggested that the principles which 
should govern the President's choice should be fixed. Hc 
proposed alternative ways of doing this: 

(a) The adoption of a definite rule according tu 
which thc President would in each case determine 
which judge or judges hc would ask to give up their 
seats; for example, the drawing of lots or the order of 
scniority of the members of the Chamber. This would 
climinate any arbitrary element and conseqiicntly any 
possibIe criticisrn. It  would, how-ever, also eliminate 
the exercise by the President of any discretion. 

(6) A flexible rule which would not deprive the 
President of a measure of discretion, but wouId deter- 
mine how he should exercise it. The criterion might 
be the principle laid down in Article 9 of the Statute 
which is expressly applied to  the Special Chambers of 
Articles 26 and 27 of the Statute: the President, in 

rnaking his choice, should bear in mind the representa 
tion of the main forms of civilisation and the principa 
legs1 systerns of the world. 

In the discussion, the REGISTRAR remarked that the ruk. 
according to which a judge ad hoc took the place of a titular 
judge who would be invited by the President to  retirc 
already existed in Articles z6 and 27 of the 1920 Statute 
It had been extended t o  the Chamber for Summary Pro- 
cedure, and it was as a result of this that the clause: 
concerning the prescnce of judges ad hoc in the ch am bers^ 
had been grouped together in Article 31, paragraph 4, O:' 

the Statute. 

M. AXZILOTTI pointed out that the revised Statut 
further than Articles 26 and 27 of the old Statute, 
merely redressed the balance in case one only of the 
had a judge of its nationality in a Chamber. He sa1 
the primary question was whether the Court consider 
that it should lay down some kind of rule for the Presi 
to protect him from criticism to which he rnight be exp 
if  given discretionary power. If the Court answered 
questioil in the affirmative, it could then decide whe 
.to adopt a rigid criterion or a flexibIe ruIe. M. AnziIott 
reason for ruising the question was the concern with whi 
he rcgarded the possibility of altering the composition 
a Chamber for a particular case. 

The P n ~ s r n e i r ~  thought the essentiaI ohject was t 
assure the good functioning of the Court. The fixing of 
precise rule wliich would fetter the Presidcnt's discretio 
would be cnntrary t o  this principle. 

Other members of the Court, while recognising t 
importance of If. Anzilotti's observations, supyorted t 
President's opinion for a constitutional reason: the Statu 
gave the President discretionary powers and these cou1 
not bc restricted by the Rules.' 

M. FRO~IAGEOT agreed that the selection whjch th 
President had to make called for great ~ruden'ce, but thcre 
was nothing to prevent tiis consulting the other members 
of the Court-it was, in fact, hiç duty as President to do so. 1 

M. AKZILOTTI having said that he did not press for a 
decision, t he ,  PRESIDENT thought that, in these circum- 
stances, it would suffice to note that, having regard to the 
provisions of the Statute, the Court did not feel able to 
take the course proposed. 

PROPOSAL OF A NEW ARTICLE TO FOLLOW ARTICLE 5 OF THE RULES AND 
DESIGNED TO APPLY ARTICLE 16 OF THE STATUTE AS IN FORCE SINGE 1.11.36 

On ro.111.36,** the above proposal was made by M. Anzi- 
lotti. Though the matter was a delicate one, which in the 
last resort was one for a judge's conscience, M ANZILOTTI 
thouglit it desirable that the Rules should show that the 
Court had appreciated the new tcxt of Article 16 of thc 
Statute and had considered how that article should be 
applied. Though Article 24 of the Statute dealt with a 
different contingency, hc took it as a guide in drafting a 
new rule. The provision he proposed was as follows: 

" For the application of Article 16 of the Statute9 
if a member of the Court feels doubt as to the com- 
riatibility of some filnction or occupation of his with 

* Abridged: for full discussion see D 2.  A .  3, pp. 5 1 9 - 5 2 1 ~  
**  For full discussion, see D 2, A. 3, pp. 710-713 and 715-723.  

D 2 ,  A. 3,  p. 981 .  

his capscity as a member of the Court, he shall so 
inforrn the President. 

" If the Prcsident considers that a memher of the 
Court is esercising a function or engaging in an occupa- 
tion incompatible with his capacity as a member of 
the Court, he shall give hirn notice accordingly. 

" In either case, the President may, after going inta 
the matter with the judge concerned, bring it  before 
the Court." 

ils a result of suggestions made, tlie words " as to the 
compatibility of some function or occupation of his " were 
replaced by " as to the compatibility of certain f~inction: 
or occupations ". 

The interprctation of the phrase " occupation of a pro- 
fessional nature " in Article 16 of the Statute was discussed 



Proposed New eirti.de 

I t  was held that it was a remunerative occupation which 
provided the person concerned with a livelihood and in 
which he was continually engaged. Article .16 also covered 
political or administrative functions; its intention was to 
prevent the resulting dependence on a Governmeiit. 

M. KEGULESCO said that the meaning of Article 16 
clearly emerged from the discussions in the Committee of 
Jurists of 19zg.l That article of the Statute, in conjunction 

l Several references to, and quotations from, the proceedings in 
this Comrnittee concerning Article 16 of the Statutc u-ere made 
during the discussion; it therefore seems desirahle to reproduce the 
relevant Minutes: 

" Article 16. 

" M. FROMAGEOT pointed out that this article dealt with the 
question of the disabilities.of judges. He proposed the acceptance 
of the following principle: 

" ' The members of the Permanent Court shall devote them- 
selves exclusively to this high function and may not exercise 
any other functions. I t  shall not, however, be incompatible 
with this provision for them to be members of the Permanent 
Court of Arbitration under the Convention of rgo7 or t o  sit as 
arbitrators under the Éerms of a suhmission to arbitration or a 
convention.' . 

" The second sentence of the first paragraph sbould be deleted in 
consequence of the abolition of the deputy-judges. . 

" The CHA~RMAN thought that there was an objection to the 
proposa1 to allow a judge to serve on the Permanent Court of Arbi- 
tration, since it was possible that a case which had been sulirnitted 
to tliat Court miglit later came before the Permanent Court of Inter- 
national Justice as the result of an appeal. 

" M. POLITIS observed that it  would hardly be possible for a judge 
who had already heard a case in the Permanent Court of Arbitration 
t o  sit as a judge in the Permanent Court of International justice 
for the hearing of the same case. 

" Mr. ROOT thought that M. Fromageot's proposais might give 
rise to a somewhat dangerous situation. The Committee had itlready 
agreed upon certain new restrictions to the conduct of those who 
accepted election to judgeships in the Permanent Court, the intention 
of those restrictions being that the judges should devote theinselves 
entirely t o  the Court's worlr as, indeed, they might very properly 
be expected t o  do. Rioreover, i t  had been agreed that the judges 
should be in a, position to reach The Hague a t  very short notice, and 
that the duration of their vacations should be decided by the Court. 

" Though Mr. Koot had nothing against the above provisions, lie 
had accepted the111 with some apprehensàon, which \vas renewed by 
the addition now proposed by M. Fromageot; he feared that, taken 
altogether, the particular limitations which it was proposed to impose 
on the judges of the Court would deprive the Court of many men 
whose services it most needed. The original provision had been quite 
clear, but the additional words proposing a test applicable to the 
conscience of those persons who ivere asked to serve on the Court 
--and the judges would naturally apply that test in the broadest 
possible way-might have the effect that many men, when asked 
to accept a judgeship, would Say that they could not thus exclude 
themselves from al1 the activities of life. l n  Mr. Koot's opinion. the 
Court needed men of that calibre more than they needed a position 
in the Court. Supposing it were desired to find an American to take 
Mr. Hughes' place in the Court, Mr. Root feared that the kind of 
man who would be willing and competent to serve wouId think that, 
in accepting these restrictions on his liberty, he was returning to a 
state of tutelage resembling that of a schoolboy. 

" M. FROMAGEOT fully appreciated the wisdom of Mr. Root's 
observations. He thought that perhaps thé principle, as he had 
formulated it, went further than the idea he had in mind. He had 
not meant to suggest that the judges should he entirely excIuded 
from al1 other activities, but he considered it inadmissible that, when. 
a man had accepted a judgeship, he should continue to follow in his 
own country another profession such. for example. as that of lawyer. 
These remarks also applied to education. i f  a professor, appointed 
as a judge, were a t  liberty to continue lecturing and to develop in 
this way his views and his doctrines, his decisions would be prejudiced 
in advance. It  would he known that in such-and-such a case he would 
decide in such-and-such a way. His impartiality and his independence 
would be cornpromised. To be a magistrate or an educationist were 
two different forms of activity. Both were worthy of respect. A 
choice might be made between the two, but the two offices must ~ 

not be held a t  the same tirne. 
" The CHAIRMAN asked whether a man who had written a book 

with Article 18, formed a complete system; M. Anzilotti's 
proposal çeemed superfluo~is. 

M. ANZILOTTI said that his proposa1 simply laid down a 
rule for the application of Article 16 of the Statute and, 
since the latter said that " any doubt on this point is 
settled by the decision of the Court ",- indicatcd in what 
circumstances the Court wouId be calIed upon to give a 
decision. 

on international law was to be excluded from the list of candidates. 
" M. FROMACEOT thought it  waS dificult to compare this case with 

the others, since the writing of a book did not amount to a pro- 
fessional occupation. When a man had been appointed a judge of 
the Permanent Court, his only profession should he that of judge 
of the Court. 

" The CHAIRMAN enquired whether the judge would be allowed to 
deaI with the business of the League of Nations. 

" h,f. FROMAGEOT said that M. Gaus had drawn his attention to 
the case of conciliation commissions. I t  would be dangerous to allow 
a judge af the Court to serve on a conciliation commission if the cases 
submitted to those commissions had later to corne before the Court. 
A judge's independence was the basis of his impartiality; if he were 
not cornpletely and obviousty independent, hjs impartiality might 
be compromised. 

" M. Fromageot had alrea,dy cited the case of the legal profession, 
which - was a perfectly respectabIe profession, bot which did not 
appear to him to be compatible with the holding of a judgeship in 
the Permanent Court. He was, however, in the Committee's hands; 
i f  the Cornmittee thought that the remedy was worse than the evil, 
it must obviously reject it. 

" Dr. RUNDSTEIN did not think that it  could be held that  it was 
incompatible for a judge to hold an honorary professorship a t  a 
university. If, for instance, a judge had previously been a professor, 
there should be no obstacle to his giving lectures on the work of the 
Coud. Eùrtlierniore, the services of an lionorary professor were not 
remunerated. 

" Mr. ROOT said that he did nol so much object to any particular 
wording in M. Fromageot's proposal as to the inclusion in it of any- 
thing that might seem to carry with it  a feeling of suspicion or distrust 
that the people who were to be asked to render this service of a judge 
of the Court needed to be treated Iike chiIdren and instructerl in 
their duties. The kind of man required for the Court might perhaps 
unconsciously resent the idea that he could not be trusted to conduct 
himself in accordance with the requirements of his office. 

" M. Fromageot's proposa1 might therefore perhaps require redraft- 
ing in order to obviate any indication that the judges might not 
abide by the standards of conduct expected of them. 

" M. URRUTIA thought that the changes of, system which had 
already been adopted wouid suffice. I t  would be found, in practice, 
that a judge would be obliged to devote the whole of his time. except 
his holidays, to the work of the Court. M. Urrutia held the same 
views as Mr. Root. Any modification in the present system whereby 
residence a t  The -Hague would be obligatory would entai1 more 
serious disadvantages than the possible advantages to be anticipated. 
In the view of the large volume of business which the Court might 
in future expect, it would be quite impossible for a judge to bind 
himself to the exercise of any other profession such as that of teaching. 
' " M. Urrutia had been greatly jmpressed by Mr. Root's observations 

and reminded the Committee that, a t  the time when the Statute was 
first drawn up. there had been a very livety discussion on this 
particutar question both in the First Committee of the Assembly 
and in the Assembly itself. That showed how difficult the question 
was to solve. M. Urrutia would therefore prefer to  leave things as  
they ivere, and he considered that the Comrnittee should content 
itself with the changes it liad already made. 

" M. HUBER thought that the question of incompatibilities should 
be considered from two different aspects: first, that of the nature 
of the activity of the judges of the Court and, secondly, that of the 
actual facts. As regarded the first point, therc were obviously certain 
posts wliich were, as such, incompatible with the holding of a judge- 
ship. Thus, the Statute had laid down that no ordinary member 
of the Court might exercise any political or executive function. 

" As regarded the second aspect, however, there were circumstances 
which rnight malre the cxercise of a function whicli, in itself, was 
compatible with that of a judgeship on the Permanent Court incorn- 
patible in fact. For instance, a judge who conscientiously discharged 
his duties to the Court rnight possibly not have time to carry on any 
other form of activity, and, that being so, N. Huber agreed with 
>Ir. Root that the question might be ieit to the conscience of the 



The PRESIDENT said that M. AnziIotti's proposal ,was 
intended to make clear how Article 16 would be applied, 
for it was difficult to ripprchenci the precise meaning of 
" occupations of a professional nature " in that article. 
The Court was a corporate body and it  was desirahlc and 
evcn nccessary that sonie degree of contact should be 
established among its mcmbers to ensure the adoption of 
hornogeneous views rcgarding functions and occupatio~is to  

individual jutIges. He understood that  blr. Root thought that  the 
Committee shouid not define too precisely, the things rvhich a judge 
might or might not do, since the question would be found to  solve 
itself owing to the fact t ha t  a mernher u~ould he rcquired to  spend 
most of his time a t  The Hague, and hence wouId not be free for 
other work. 

" As t o  the  question of a judge serving on a Court of Arbitration, 
it was true that  there was not necessarily any incornpatibilitp in such 
service from n moral point of vieiv, but  arbitration cases usually 
dernanded much time, and the rvork of the Court should come before 
any other functions, wliether compatible or  incompatible with that  
worb. 

" M. POLITIS thought that  the Conimittee must devote i t s  most 
serious attention to  this question, which was of capital importance, 
and \vhich involved both the credit of the Court and the prestige 
of international justice. As Iiis professor of law had freqiiently said, 
justicc must not only be just, i t  must also appear jiist. 

" I t  had bcen said thaf'confidence must be reposed in the judges. 
.There rvere tivo observations to  make in tha t  connection. Ln those 
countries where justice had been organised ior centuries, traditions 
had grolvn up, and the judges knerv tha t  there v a s  a strict obtigation 
upon them not to  take part in any activity which might be incom- 
patible with their magistracy either in fact or morally. No sucli 
traditions existed in regard to  internationat justice. That.  however, 
was not the only difference. In  the national courts of justice. the 
magistrate or judge had a career beEore him. I n  international justice, 
how~ever, tha t  stage had not yet been reached. The appointments 
iverc only temporary, although they might of course be renewed. 
The result Ras tha t  an  appointment to  the Permanent Court might 
be offered to a man who was in the fuH course of his social or national 
activity. Such a man would serve for nine years at the Court, and 
on the expiration of that  period he might find i t  impossible to  take 
up  again the position hc had previously.occupied in his own .country. 
The ideal position of course would be to  place the international 
judges on a footing of equality with the national judges and to  make 
their appointments for life. That, however, was impossible in existing 
circumstances. It would necessitate a radical amendment in Article 13. 

" M. FROMAGEOT observed that  such an amendinent affected also 
the observations he had made regarding Article 1.5. 

" hl. POLITIS agreed. Continuing, he wished to  make two proposals 
to meet the difficulties to  which he had draivn attention. First, the 
period of appointment should be increasecl frorn nine to  twelve 
years, with the hope that.  in future, i t  would be found possible to  
go even further and t o  appoint the  international judges for life. The 
adoption of a twelve-year period aould do rnuch to  remedy the present 
situation, since, after serving txvelve years on the Permanent Court, 
the great majority of the judges would have arrived at t he  period 
of life a t  which they would wish t o  retire from active work. Secondly, 
he would propose that  judges should be given a pension xvhich would 
carry with i t  an  assurance that  they urould be able to  keep up the 
honourable position they had earned when they retired to  their 
o\vn countries. 

" If these proposals ixTere accepted, the  material position of the 
judges would be assured. and i t  would tlien be quite logical t o  intro- 
duce in Article 16 a provision to  the effect that  a judgc should exercise 
no other profession or occupation than that  of a judge of the Court. 
Meanwhile, i t  rnight be possible to  make a stipulation that,  i n  the 
exercise of any profession or any function, the judges of the Court 
should not be called upon to  give opinions which might in any  way 
be connected with the business of the Court. 

" &Ir. ROOT suggested an addition to  RI. Frornageot's proposal so 
that it nould read : 

" ' Members of tlie Court niay not exercise any political or 
administrative function or other professional employment.' 

" 31. FROVAGEOT readily accepted &TT. Root's amendment. 
" M. ITO asked for an  explanation. When a national group had to  

recommencl a candidate for a judgeship, i t  naturally attempted t o  
find the man who had the best chances of being elected. Such a man 
would probahly be one whose services would always be wanted in  
bis home country. If ,  therefore, the conditions as t o  disability were 
made tao severe, the national groups would have great difficulty in  

be regarded as inconsistent with the Statute,, It waç la 
far c r i  from the uniforrnity of application ainled at  
Article IG in saying that any doubt was to be decided 
the Court to the pcnal provisions of -4rticle 18 of the 
RI. Anzilotti's proposal would ençlire this uniformity 
application. 

M. GUERRERO agreed that Articlc 16 of the Statute 
difficult to interpet.  I t  therefore seemed difficult to 1 

nominating a. man ivho otlierwise could be employed in kiis O 

country. RI.  Tto therefore consiciered M. Fromageot's first clraft 
be too severe, and he was glad to note that  he had accept 
Mr. Root's amendment. 

" There was another case, hoivever, to be considered: su 
candidate was a mernber of an  extra-parliamentary or extra 
mental commission; such n. function could not he described as 
or administrative in the strict sense of the term. \\'ould the 
of such functions exclude a candidate from the possibility of el 
The national groups a t  any rate might possibly f 
as t o  the utility of putting forir.ard his name. RI. I t o  therefore thoug 
i t  inadvisahle to  make any hard-and-fast rule, but that  i t  wouId 
hetter t o  leave the  matter t o  the  conscience of the individ~ 
judgc. 

" Jonkheer VAN EYSINGA thought i t  necessary to  bear in 
the observation which had been made by &Ir. Root and whic 
led to  the amendment xvhich M. lTromageot had accepted. T 
difîiculty had been greatly lessened by  the fact t ha t  the Cornmi 
had aIready accepted an amendment to  Article 23 by whicb 
judges u-ould be obliged to  devote the whole of their time, exce 
their vacations, to their work a t  The Hague. If the Comrnitt 
accepted Mr. Root's amendment to BI. Fromageot's tcxt,  doubt 
cases, one of which had been mentioned by hl .  I to,  might ncverth 
less arise. In this connection, M. van Eysinga would point out tha 
in the second paragraph of Article 16 as a t  present drafted. the 
was a provision stating tha t  doubtful cases ivere t o  be settled by 
decisipn of the Coirrt. 

" 1\1. van Eysinga wondered whether certain decisions had alrea 
been takcn in such cases by the Court. Without wishing to go in 
details. hc i5-ould ask the President of the Court whether he cou 
give any general information on the point. Did 
the Court think that,  in the varioris cases that  had O 

Court had reached an  entirely satisfactory result f r  
view of the provision that  memhcrs should not carry 
ations which rniglit hamper their worli a s  judges ? If 
answer were in the affirmative. the Cornmittee ivoul 
liberty of action, since i t  would be seen that ,  in those 
which had arisen, the Coiirt had succeeded in settli 
factorily. 

" BI. AKZILOTTI was unible to Say that  the application of 
existing system had, so far as he knew, given rise to  any difficul 
or disadvantages. The case had never yet occurred where a ju 
had rcfused to  discharge his duties on the ground of other pro 
sionai occupations. 

" 31. RAESTAD reverted to  the point made 
regard to  the assimilation of national and ' 

There would always be a great difference in 
categories of judges, as long as the  individu 
exist. I n  thc present state of the world, i t  was 
that  the judges must represent the  different 
Hence it \vas desirable for judges to  preserve, 
their connections rvith their country of origin; 
rvay or  another. a man was best able, as a rule, 
nection ivith his country. T t  was probably in 
maintain a Court cornposed of judges who retai 
with their home country that  the limited term 
been originally adopted. 

" hl. Raestad considereù that  there was every reason for thinkin 
that  in practice the  question would settle itself, and tha t  therefo 
there was no need to  make any change in the article (except t 
suppress the reference to  the deputy-judges). especially in view 
the new system which the Cornmittee had already adopted as regard 
the composition and working of the Court. 

" M. FROMAGEOT then submitted the following proposai for t h  
redrafting of Article 16: 

" Article 16, pai.agvaph 1: 
" I. Add the following words a t  the end of the first sentence4 

' ?ZOY engage in any other occupation of a pvofessiona~ nature '. 
" 2. Delete the  second sentence. 



Profiosed New Article 16 rt 

down a rule' for its application. The proposa1 before the 
Court would, however, morc or less result in conferring on 
the President power to construe that article. Thc obliga- 
tions accepted by members of the Court did not compel 
them to break all ties with tlieir own country or renounce 
any right to persona1 freedom. There ïvere certain activ- 
ities in which a judge was entitled to  engage which, without 
placing hini in a position of dependence on any Govern- 
ment, tvould serve the cause of Face. If a judge considered 
that he could engage in such an occupation without inter- 
fering witli the working of the Court, M. Gilerrero did not 
tkink it possible to compel him by the Rulcs to consalt 
the President as to whether such an occupation was con- 
sistent ~vitli his functions as a judge. 

Later, a t  the same meeting, the discussion was con- 
tinued. As the result of an observation hy Baron KOLIK- 
JAEQUEMYXS, wbo u~ished it to be made clcar that only 
hesitations felt by a rnember of the Court on his own account 
were in question, the first paragraph was amended to 
read ". . . with his capacity (avec sa qualité) as a ~nember 
of the Court ". 

M. URRUTIA regarded paragraph I as confirming that 
~Zrticlc 16 of the Statute concerned an obligation, the 
apprcciation of which was, in the first place, a rnatter for 
the conscience of n jiidge. I t  n7as for the individual inernbcr 
to  appreciatc whether to  submit any uncertainty felt hy 
him to the President. No sort of control was provided 
and the provision would therefore be purcly theoretical. 

. . 
Ihe PRESIDENT took a vote on paragrapli I of tlic 

proposal. 

The reçult showcd five votes for and five againçt. 

In these circiirnstances, M. ANZILOTTI withdrew his 
proposal. 

The second paragraph would, he said, meet with even 
more objection than the first and the first would be of no 
use without thc sccond. 

Jonkheer VAN EYSINGA then recalled a memorandum 
and proposal in the same connection which he had circul- 
ated. His proposa1 was for the insertion in the Rules of 
the foUowing provision : 

" For the application of Article 16 of the Statute, 
each member of the Court shall inform the Court of 

al1 hiç occupations other than that of 'member of the 
Court. " 

Since the coming into force of the revised Statute, in 
addition to political or administrative functions, any other 
occupations of a professionaI nature had become inco~n- 
patible with membership of the Court, and any doubt on 
the point was to  he scttled by the Court. The conscience 
of mernbcrs would be an excellent guide, but the Statute 
envisaged doubtful cases. Besides doubt felt by a judge 
himself, who could submit the matter to the Court, doubt 
might be felt by another judge or by some authority out- 
side the Court, such as the Assembly of the League of 
Nations. The matter woiiId then becorne delicate. A 
preventive control would avert the raising of such doubts 
and that was the object of his proposal. The list of occu- 
pations received from each judge would he considered by* 
the Court and any doubtful cases discussed. The general 
and automatic character of the control would eliminate the 
element of delicacy. 

M. NEGULESCO considered that the proposa1 went 
further than Article 16 of the Statute, as it spoke of " occu- 
pations "- without the words " of a professional nature ". 
There had been no intention of precluding a judge from 
engaging in intellectual activities. Again, whereas the 
system in the revised Statute was complete, since steps could 
be taken under Article 18 against a judge who accepted 
a fimction incompatible with. his position, Jonkheer van 
Eysinga's proposa1 made no provision for constraint. 

Jonkheer VAN EYSING.~ said he had omitted the words 
"of a professional nature " in order to allow the Court to  
separate doubtful cases from the reçt. As regards the 
enforcement of Article 16, he pointed out that, under that 
article, " any doubt . . . is settled by . . . the Court ". 
Article 18 of the Statute was the last resort. 

M. GUERRERO considered the supervision and control 
proposed invidious and unworthy of the Court. 

The PRESIDENT said he would have prefcrred hl. Anzilotti's 
proposal, but, that having been withdrawn, he would vote 
for that of Jonkheer van Eysinga. His view was that, in view 
of al1 the discussion which had taken place and would be 
reproduced, i t  would be better to have some provision 
concerning incompatibilities. 

He put the question whether the Court adopted the 
draft proposed by Jonkheer van Eysinga. 

The Court answered in the negative by seven votes 
to three and the proposed article was thus rejected. 
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PREAMBLE 
The Court, 
By virtue of ArticIe 30 of its Statute, 
Adopts the present Rules: 

CHAPTER 1 - THE COURT 

Heading 1 .  - Constitution of the Court. 

SECTION A - JUÜGES AND ASSESSORS 

Article I. 
Subject t o  the provisions of Article 14 of the Statute, the term of office 

of judges and deputy-judges shall commence on January 1st of the year 
following their election. 

Article 2. 

Judges and deputy-judges elected at an carlier session of the Assembiy 
and of the Council of the League of Nations shall take precedence respect- 
ively over judges and deputy-judges elected at a subsequent scssion. 
Judges and deputy-judges elected during the same session shaLI take pre- 
cedence according to age. Judgeç shall take precedence over deputy- 
judges. 

[Not modified.] 

CHAPTER 1 - THE COURT 

Heading 1 .  - Constitution of the CO.J 

SECTION A - JUDGES AND ASSESSOR:; 

Article I. 

[Not modified.] 

[No modification in paragraphs I to  4.1 

Article 2. 

irt . 



RULES OF COURT RULES OF COURT 

adopted on March 24th, 1922, as adopted on March l l t h ,  1936. 
revised on July 31st, 1926, and 
amended on September 7th, 1927, TABLE 

and February S l s t ,  1931. I'RE.~MBLE Urrittcn Proceedings. (Articles 39- 
46.) * * * Oral Proceedings. (Articles 47-60.} 

[Not motified.] 

CHAPTER 1 - THE COURT 

Heading 1. - Constitution of the Court. 

[Not modified.] 

Article 2. 

[No modification in paragraphs I to 3.1 

HBADING 1 

CONSTITUTION A N D  WOXKING 
o r  THE COURT 

Section I .  - Co~tst i t i~t ion of the Coztrt. 
Judges and Technical Assessors. 

(Articles 1-8.) 
The Presidency. (Articles 9-13.) 
The Registry. (Articles 14-23.) 
The Spccial Chambers and the 

Charnbcr for Suminary Proce- 
dure. (Articlc 24.)  

'Section 2 .  - W o ~ k i î ~ g  of the Court. 
(Articles 25-30.) 

HEADlNG I I  

CONTENTIOUS PROCEDURE 
(Article J I . )  

Section I .  - Procedtr~e before Ihe Jzdl 
Court. 

1. Ge?~eval Rules. 
Institution of Proceedings. (Ar- 

ticles 32-36.) 
Preliminary Measures. (tirticles 

37-38.) 

I I .  Occnsio~zal Rules. 
Interim Protection. (Article GI . )  
Preliminary Objections. (Article 

U n . )  
Counter-daims. (.Article 63.) 
Intervention. (Articles 64-66.) 
Appeals to  the Court. (Article 67.) 
Settlemerit and Discontinuance. 

(Articles 68-6g.) 

Secliow 2. - Proceduve before the 
Special Chufilbers and the Chamber 
for Sic~mtnavy I'rocedztve. (Articles 
70-73.) 

Sectioî? 3. = Jttdgments. (Articles 74- 
77.) 

Section 4. - Requests for the Revision 
or Intevpretatiolz oj  a Jzdglnelzt. (Ar- 
ticles 78-81 .) 

HEADlNG III 

ADVISORY OPINIONS 
(Articles 82-85.) 

FINAL PROVISION (Article 86.) 

PREAMBLE 
The Court, 

. Having regard to the Statute annexed ta the Protocol of De- 
cember 16th, 1920, and the amepdments to this Statute annexed to 
the Protocol of September 14th, 1929, in force as from February 
rst, 1936; - Having regard to Article 30 of this Statute; 

Adopts the present RuIes: 

Heading 1. - Constitution and Working of the Court. 

SECTION 1 - CONSTITUTION OF THE COURT 
JUDGES AND TECHNICAL ASSESSORS 

Article I . ~  1. 

The term of office of members of the Court shall begin to run on 
January 1st of the year following their election, except in the case 
of an election under Article 14 of the Statutc, in whjch case the term 
of officc shall begin on the date of election. 

Article S .  

I. h,Ti.lembers of the Court elected at an earlier session of the As- 2, paras. r 
scmhly and of the Council of the League of Nations çhall take prece- and 2 .  

dence ovcr rnembers elected at a subsequent session. Members elected 
rluring the slime session shall take precedence according to age. 
Judges nominated undcr tlrticle 31 of the Statute of the Court from 
outside the Court shnll take precedence after the other judges in 
order of age. 

The nurnbers given in the margin are those of the corresponding articles 
of the 1931 Kules. 



National judges chosen from outside the Court, under the terms of 
Article 31 of the Statute, shall take preredence after deputy-judges in 
order of age. 

The list of deputy-judges shall bc prepared in accordance with these 
principles. 

The Vice-President shall take iiis seat on the right of the President. 
The other mcmbcrs of the Court shall take their seats to the right and 
left of the President in the order laid down above. 

Article 3. 

Nevertheless the retiring President, whate 
be his seniority according 
shall take his seat on the 
Vice-President taking in 
left. This rule, however, 
privileges or the powers conferred 
or Rulcs of Court upon the 
judge. 

Article 3. 
Ueputy-judges whose presence is necessary shall he summoned in the 

order laid down in the list referred to in the preceding article, that is to 
say, each of them will be summoned iii rotation throughout the list. 

Shoiild a depiity-judge he so far from the seat of the Court that, in the 
opinion of the President, a summons would not reach him in siifficient 
time, the deputy-judge next on the list shall he surnmoned-; nevcrthcless, 
the judze to whoni the surnmons should have been addressed shall be called 
upon, if possible, on the riext occasion tha.t the presence of a depilty- 
jÜdge is iequired. 

A deputy-judge wlio has bcgnn a case shall be summoned again, if 
necessary out of his tiirn, in order to  continue to  sit in the case until it is [Paragraph 3 deleted.] 
finished. 

Should a dcputy-judge be summoned to take his scat in a particular 
case as a national judge, under the terms cf Article 31 of the Statute, 
such summons shall not be rcgarded as coming within the terms of the 
present article. 

Article 4. Article 4 .  I 
In cases in which one or more parties are entitIed to choose a judge In cases in which one or more parties are ntitled 

ad hoc of their riationality, the full Court mny sit with a nurtiber of judgeç to  choosc a judge ad hoc of their nationality, he  full 
exceeding eleven. Court may sit with a number of judges excee ing tha 

number of regular jutiges fixed by the Statut . 
When the Court has satisfied itself, in accordance with Article 31 of 

the Statute, that there are sevcral parties in the same interest and that 
none of them has a judge of its nationality upon the bench, the Court 
shall invite them, within a pcriod to be fixed by the Court, to  select by 1 
common agreement a deputy-judge of the nationality of one of the par- [Paragraphs z and 3 not modified.] 
ties, should there be one; or, should there not be one, a judge chosen in 1 
accordance with the principles of the above-mentioned article. 

Should the parties bave failed to notify the Court of their selection 
or choice when the timc-limit expires, they shall be regarded as having 
renounced the right conferred upon them by Article 31. 

Article 5 .  
Before entering upon his duties, each member of the Court or judge 

summoned to complete the Court, under the terms of Article 31 of the 
Statute, shaI1 make the following solemn declaration in accordance with 
Article zo of the Statute: [Not modified.] 

" I solemnly declare that 1 will exercise al1 rny powerç and duties as 
a judge honourably and faithfully, impartially and conscientiously." 

h special public sitting of the Court may, if necessary, be convened 
for this purpose. 

Article 5.  



The Vice-Presidcnt shall take his seat on the right 2. The Vice-President shall take liis scat on the right of the 2, para. 4.  
of the Presiclent. The other members of the Court President. The other judges shall take their seats on the lett and 
shall take their scats on the left and right of the right of the I'residcnt iii the order laid down abovc. 
President in the order laid down abovc. 

[Last paragraph omit ted.] 

Article 3. 

[Paragraphs I and 2 not modified.] 

Shou1d.a deputy-judge he summoned to take his 
seat in a particular case as a national judge, under the 
terms of Article 31 of the Statute or of Article 71 of 
the Rules, such summons shall not be regarded as 
coming within the terms of the present article. 

Article 4. 

[Not modified.] 

Article 5. 

[Not modified.] 

Article 3. 
I .  Any State which considers that i t  possesses and which intends - 

to exercise th6 right to nominate a judge under Article 31 of the 
Statute of the Court shall so notify the Court by the date fixed for 
the Ming of the hIemoria1. The name of t h e  yerson chosen to sit 
as judge shalI be iiidicated, either with the notification above men- 
tioned, or within a period to be fixed by the Prisident. These noti- 
fications shall be communicated to the other parties and they may 
submit their views to the Court within a period to be fixed by the 
President. If any doubt or objection should arisc, the decision shall 
rest with the Court, if necessary after hearing the parties. 

z. If, on rcceipt of one or more notifications under the terms of 4, paras. 2 

the preceding paragraph, the Coiirt finds that there are several parties and 3 .  
in the same interest and that none of them has a judge of its nationality 
upon the Bench, it shall fix a period within which these parties, 
acting in concert, may nominate a judge under Article 31 of the 
Statute. If, at  the expiration of this time-limit, no notification of a 
nomination by thern has been made, ttiey shslI be regarded as having 
renounced the right conferred upon tiiem by Article 31 of the Statute. 

Article 4. 4. para. I .  

Where one or more parties are entitled to nominate a judge under 
Article 31 of the Statute, the full Court may sit with a number of 
judges exceeding the nùmber of members of the Court fixed by the 
Statute. 

Article 5. 
5 .  

1. The declaration to  be made by every judge in accordance with 
Article 20 of the Statute of the Court shall be worded as follows: 

" I solemnly declare that 1 will exercise al1 my powers and 
duties as a judge honoirrably and faithfully, irnpartiaIly and 
conscientiously." 

2 .  This deciaralion shall be made at the firçt public si t f ing of the 
Court a t  which the judge is present after his election or nomination. 
A special public sitting of the Court may be held for this purpose. 



At the public inaugura1 sitting held after a new election of the wholc 
Court, the required declaration shall be made first by the I'resident, 
secondly by the Vice-President, and then by the rernaining jildges in 
the order laid down in Article 2. 

Article 6. 

For the purpoçe of applying Article 18 of the Statute, the President, 
or if necessary the Vice-President, shall convenc the judges and deputy- 
judges. The member affected shall tic allowed to furnish explnnations. 
When he has done so, the qiiestion shall be discussed and a vote dia11 be 
taken, the member in question not being present. If t11e members present 
are unanimously ngreed, the Regjstrar shall issue the notification prescribed 
in thc above-mentioned article. 

- 
Article 7. 

The President shaI1 take steps to  obtain al1 information which might 
be helpful to the Court in selccting technical assessors in each case. \irith 
regard to the questions referred to in Article 26 of the Statute, he shall, 
in particular, consult the Governing Body of the International Labour 
Office. 

The assessors shall be appointed by  an absolute majority of votes, 
either by the Court or by the special Chamber which has to deal with the 
case in question. 

Article 8. 

Asçeççors shail make the foIlowing solernri declaration a i  the firijt sitting 
of the Court at  which they are present: 

" 1 solemnly declare that 1 will exercise my duties and powers 
as an assessor honourably and faithfully, impartially and conscien- 
tiousIy, and that 1 will scrupulously observe al1 the provisions of 
the Statute and of the Rules of Court." 

Article g .  

The election of the President and Vice-President shall take place at 
the end of the ordinary session immediately before the normal terinination 
of the period of office of the retiring President and Vice-President. 

After a new election of the whole Court, the eIection of the President 
and Vice-President shall take place at the comrncncement of the following 
session. The President and Vice-President elected iii these circumstances 
shall take up their duties on the day of tlieir election. They shdl remain in 
office until the end of the second year after the year of their election. 

[Not modified.] 

[Not modified.] 

Article 6 .  

Article 8. 

[Not modified.] 

[Not modified.] 

Should the President or the Vice-President cease to belong to the Court 
before the expiration of their normal term of office, an election shall be 
held for the purpoçe of appointing a substitute for the unexpired portion 
of their term of office. If necessary, an extraordinary session of the Court 
may be convened for this purpose. 

The elections referred to in the prcsent article shall take place by secret 
ballot. The candidate obtaining an absolute majority of votes shall be 
declared elected. 



Article 6. 

[Not modified.] 

Article 7. 

[Not rnodified.] 

Article 8. 

p o t  modified.] 

1936 

3. At the public inaugural sitting held after a new election of 
the whole Court, the required declaration shall be made first by the 
President, next by the Vice-President, and then by the remaining 
judges in the order laid down in Article a of the present Rules. 

Article 6. 6.  

For the purpose of appIying Article 18 of the Statute of the Court, 
the President, or if necessary the Vice-President, shall convene the 
members of the Court. The member affected shall be allowed to 
furnish explanations. When he has done so, the question shall be 
discussed and a vote shall be taken, the member in question not 
being present. If the members present are unanirnous, the Registrsr 
shall issue the notification prescribed in the above-mentioned article. 

Article 7. 

I. The President shall take steps to obtain al1 relevant information 7, para. I .  

with a view to the selection of the technical assessors to, be appointed 
in a case. For cases falling under Article 26 of the Statute of the 
Court, he shall consult the Governing Body of the International 
Labour Office. 

2 .  Assessors shall be appointed by an absoIute majority of votes 7. para. 2 .  

by the full Coort or by the Chamber which has to  deal with the case 
in question, as the case may be. 

3. A request for assessors to be attached to the Court under 35, 3, para. 2. 

Article 27, paragraph 2 ,  of,the Statute must a t  latest be submitted 
with the first document of the written proceedings. Such a request 
shalI be complied with if the parties are in agreement. If the parties 
are not in agreement, the decision rests with the full Court or with 
the Chamber, as the case may be. 

Before taking up their duties, assessors shall make the following 
solemn declaration at a public sitting: 

" 1 solemnly declare that 1 wiIl exercise my duties and powers 
as an assesor honourably and faithfully, impartially and con- 
scientiously, and that 1 will scrupulously observe ail the 

, provisions of the Statute and of the Rules of Court." 

Article 9 .  

The election of the President and the Vice-President 
shall take place in the last quarter of the last year 
of office of the retiring President and Vice-President. 

[Paragraph 2 not modified.] 

Should the President or the Vice-President cease 
to belong to the Court before the expiration of their 
normal tcrm of office, an election shall be held for the 
purpose of appointing a substitute for the unexpired 
portion of their term of office. 

[Paragraph 4 not modified.] 

Article 9. 

r.  The President and the Vice-President shall be elected in the 
last quarter of the last year of office of the retiring President and 
Vice-President. They shall take up their duties on the following 
January 1st. 

2 .  After a new election of the whole Court, the election of the 
President and of the Vice-President shall take place at the commence- 
ment of the following year. The President and Vice-President 
elected in these circumstances shall take up their duties on the date 
of their election. They shall remain in office until the end of the second 
year after the year of their election. 

3. Should the President or the Vice-President cease to belong 
to the Court before the expiration of his normal term of office, an 
election shall be held for the purpose of appointing a successor for 
the unexpired portion of his term of office. 

4. The elections referred to in the present article shall take place 
by secret ballot. The candidate obtaining an absolute rnajority of 
votes shall be declared elected. 



The President shall direct the work and administration of the Court; [Nat modified.l 
he shall preside at the meetings of the full Court. t 

Article I I .  

The Vice-President shalI take the place of the President, should the 
latter be unable to be present, or, should he cease to hoId office, untiI [Not modified.] 
the new President has bcen appointed by the Court. 

Article 1 2 .  

The President shall reside within a radius of ten kilometres from the 
Peace Palace at The Hague. [Not modified .] 

The main annual vacation of the President shall not exceed three 
months. 

Article I 3. 

After a new election of the whole Court and until such time as the 
President and Vice-President have been elected, the judge who takes 
precedence according to the order laid down in Article 2 shall perform 
the duties of President. 

The same principle shall be applied should both the President and the 
Vice-President be unable to be present, or should both appointments 
be vacant at the same time. . 

Article IO. 

Article I I  

Article 12. 

Article 13. 

[Paragraph I not modified.] 

The rnembers of the Chambers constituted by virtue of Articles 26, 
27 and 29 of the Statute shaII be appointed at a meeting of the full Court 
by an absolute majority of votes, regard being had for the-purposes of [Not modified.] 
this selection to any preference expresscd by the judges, so far as the 
provisions of Article g of the Statute permit. 

The same principle shall be applied should 
President and the Vice-President be unablr 
present, or should both appointments be 
the same time. Whenever, according to the 
force, the functions of President should be 
by a national of one of the parties to the su.t, 
shall pass, for the purposes of ttie case in 
in the order of seniority established by the 
Court, to the first judge not similarlv situatec.. 

koth the 
to be 

varant at 
yules in 

e:rercised 
they 

qiestion, 
Rules of 



Article 10. Article IO. IO. 

mot  modified.] 

Article X I .  

[Not modified.] 

Article I I .  

The Vice-President shall take the place of the Pre- The Vice-President shall take the place of the President, if the 
sident, should the latter be unable to  fulfil his duties, latter is unable to  fulfil his duties. In the event of the President 
or, should he cease to hold office, until the new Pre- ceasing to  tiold office, the same rule shall aypIy until his successor 
sident has been appointed by the Court. has been appointed by the Court. 

The discharge of the duties of the President shall 
always be assured at the seat of'the Court, either by 
the President himself or by the Vice-President. 

If at  the same time both the President and the Vice- 
President are unable to fulfil their duties, or if both 
appointments are vacant at the same time, the duties 
of President are discharged by the oldest among the 
judges who bave been longest on the bench. 

After a new election of the whole Court, and untiI 
the election of the President and the Vice-President, 
the duties of President are discharged by the oldest 
judge. 

Article 13. 

If the President is a national of one of the parties 
to the case, the functions of President pass in respect 
of that case to the Vice-President, or if he is similarly 
prevented frorn presiding, to  the oldest among the 
judges who have been longest on the bench and who 
i s  notfor  the same reason prevented from presiding. 

SECTION C - T I ~ E  CHAMBERS 

- Article 14. 

[Paragraphs r and 2 not modified.] 

II. 

Article 12.  I L .  

1. The discharge of the duties of the President shaIl always 
be assured at the seat of the Court, either by the President himself 
or by the Vice-President. 
2. If at the same time hoth the President and the'vice-President 

are unablc to fulfil their duties, or if both appointments are vacant 
ai the same tirne, the duties of President shall be discharged by the 
oldest among the members of the Court who have been longest on 
the Bench. 

3. After a new election of the whoIe Court, and untiI the election 
of the President and the Vice-President, the duties of President shall 
be discharged by the oldest member of the Court. 

Article 13. 

I. If the President is a national of one of the parties to a case 13.  
brought before the Court, he will hand over his functions as President 
in respect of that case. The same rule applies to the Vice-President 
or to  any mcmber of the Court who might be callcd on to act as 
President . 

2. If, after a new election of 'the whole Court, the newly elected - 
President sits, under Article r j  of the Statute of the Court, in order 
to finish a case which he had begun during his preceding terrn of office 
as judge, the duties of President, in respect of such case, shall be 
discharged by the member of the Court who presidcd when the case 
was last under examination, unless the latter is unable to sit, in which 
case the former Vice-President or the oldest among the members of 
the Court who have been longest on the Bench shall discharge the 
duties of President. 

3. If, owing to the expiry of a President's period of office, a new - 
President is elected, and if the Court sits after the end of the said 
period in order to  finish a case which it  had begun to examine during 
that  period, the former President shall retain the functions of Presi- 
dent in respect of that case. Should he be unable to fulfil his duties, 
his place shalI be taken by the newly elected President. 



The substitutes mentioned in Articles 26 and 27 of the Statute shall 
be appointed in the same rnxnner. Two judges shall also be chosen to 
replace any mernber of the Chamber for Summary Procedure who may 
be unable to sit. 

The election shall take place at the end of the ordinary session of the 
Court, and the period of appointment of the members elected shall 
commence on January 1st of the following year. 

Nevertheless, after a new election of tlie whole Court, the election 
shall take place at the beginning of the following session. .The period of 
appointment shall commence on the date of election and shall terminate, 
in the case of the Chamber referred to  in Article 29 of the Statute, at  
the end of the same year and, in the case of the Chambers referred to  
in Articles 26 and 27 of the Statute, at  the end of the second year after 
the year of election. 

The Presidents of the Chambers shall be appointed at a sitting of the 
fuI1 Court. Nevertheless, the President of the Court shall, ex o$cio, preside 
over any Chamber of which he may be elected a member; similarly, the 
Vice-President of the Court shalI, ex oficio, preside aver any Chamber 
of which he may be elected a member, provided that the President is not 
also a member. 

Article 15. 

The special Chambers for Labour cases and for Communications and 
Transit cases rnay not sit with a greater nurnber than five judges. 

Except as provided in the second paragraph of the preceding article, 
the composition of the Chamber for Surnmary Procedure may not be 
altered. 

Deputy-judges shall not be summoned to complete the special Chambers 
or the Chamber for Summary Procedure, unless sufficient judges are not 
available to complete the number required. 

Article 17. 
The Court shall select its Registrar from amongst candidates proposed 

by members of the Court. 
The election shall be by secret ballot and by a majority of votes. In 

the event of an equality of vqtes, the President shall have a casting vote. 
The Registrar shall be elected for a term of seven years commencing 

on January 1st of the year following that in which the election takes 
place. He may be re-elected. 

Should the Registrar cease to hold his office before the expiration of 
the term above mentioned, an election shall be held for the purpose of 
appointing a successor. 

Article 15. 

[Not modified.] 

Article 16. 

[Not modified.] 

[Paragraphs I to  3 not rnodified.] 

Shoiild the ~e$s t r a r  cease to hold his 
the expiration of the term above 
tion shall be held for the 
successor. Each election 
seven years. 

The Court shall appoint a Deputy-Registrar 
assist the Registrar, to act as Registrar in his a 
and, in the event of his ceasing to hoId the 
to perform its duties until a new Registrar sha.1 
been appointed. The Deputy-Registrar shall 
pointed in the same way as the Registrar. 

to 
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The election shall take place in the Iast quarter of 
the year, and the period of appointment of the 
members elected shall commence on January 1st 
of the following year, 

[Paragraphs 4 and 5 not modified.] 

Article 15. 

[Not modihed.] 

Article 16. 

[Not modified.] 

Article 17. Article 14. 17. 

The Coirrt shall select its Registrar from amongst 
candidates proposed by members of the Court. The 
latter shall receive adequate notice of the date on ' which the list of candidates will be closed so as t? 
enable nominations and information concerning the 
nationals of distant countries to  be received in suf- 

1 1  ficicnt time. 
Nominations must give the necessary particulars 

regarding age, nationality, university degrees and 
linguistic attainments of candidates, as also regarding 
their judicial and diplomatic qualifications; their 
experience in connection with the work of the League 
of Nations and their present profession. 

The election shall be by secret ballot and by an 
absolute majority of votes. 

[Paragraph 3 not modified.] 
Should the Registrar cease to hold his officc before 

the expiration of the term above rnentioned, an 
election shaIl be held for the purpose of appointing 
a successor. Such election shall be for a full term of 
seven years. 

The Court shall appoint a Dcputy-Registrar fo assist 
the Registrar, to act as Registrar in his absence, and, 
in the event of his ceasing to hold the office, to perform 
its duties until a new Kegistrar shall have been 
appointed. The Depnty-Registrar shall be appointed 
under the same conditions and in the same way as 
the Registrar. 

I. The Court shall select its Registrar from amongst candidates 
proposed by members of the Court. The latter shall receive adequate 
notice of the date on which the list of candidates will be closed so as 
to enabIe. nominations and information concerning the nationals of 
distant coyntries to be received in sufficient time. 

2. Nominations must give the necessary particulars regarding 
age, nationality, university degrees and linguistic attainments of 
candidates, as aIso regarding their judicial and diplomatic qualifica- 
tions, their experience in connection with the work of the League of 
Nations and their present profession. 

3. The election shall be by secret ballot and by an absolute 
majority of votes. 

4, The Registrar shall be elected for a term of seven years 
reckoned from January 1st of the year foliowing that in which the 
election takes place. He may be re-elected. 

5.  Should the Registrar cease to hold his office before the expira- 
tion of the term above mentioned, an election shall be held for the 
purpose of appointing a successor. Such election shall be for a t e m  
of seven years. 

6 .  The Court shall appoint a Deputy-Registrar to assist the 
Registrar, tu act as Registrar in his absence and, in' the event of his 
ceasing to hold the office, to perform the duties until a new Registrar 
çhall have been appointed. The Deputy-Registrar shall he appointed 
under the same conditions and in the same way as the Registrar. 



Article 18. Article r8, 

Before taking up his duties, the Registrar shall make the following 
declaration at a meeting of the full Court: 

" I solemnly declare that I will perform the duties conferred upon [Paragraph I and declaration not modifif 
me as Registrar of the Permanent Court of International Justice 
in al1 loyalty, discretion and good conscience." 

The other members of the Registry shall ~nake  a similar declaration The Deputy-Registrar shall make a simila decla- 
before the President, the Registrar being present. ration in the same conditions. t 

Article 19. Article 19. 
The Registrar shall reside within a radius of ten kilometres from the The Registrar and the Deputy-Registrar sh 

Peace Palace at The Hague. within a radius of ten kilometres from 
Palace at The Hague. 

The main annual vacation of the Registrar sha11 not exceed two months. [Pacagraph 2 not modified.) 

Article 20. 

The staff of the Registry shall be appointed by the court on propoçals 
submitted by the Registrar. 

ArticEe 21. 

The Regulations for the Staff of the Registry shall be adopted by the 
President on the proposa1 of the Registrar, subject to subsequent approval 
by the Court; 

Article zo. ' I 
The officials of the Registry, other than the 

Registrar, shall be appointed by the Court 
posals submitted by the Registrar . 

On taking up their duties, such officials sh 
the following declaration before the 
Registrar being present : 

" I solemnly declare that 1 will 
duties confcrred upon me as officia1 
manent Court of International 
1oyaIt y, discretion and good 

Article 21. I I 
[Not modified.] 

The Coul--t shall determine or modify the organisstion of the Registry The Court sliall determine or modify thc 
upon p~oposals submitted by the Registrar. On the proposal of the of the Registry upon proposals 
Registrar, the President shall appoint the member of the Registry who Registrar. On the proposa1 of the 
is to act for the Registrar in his absence or, in the event of his ceasing to Registrar, as the 
hold his office, until a successor has bcen appointed. not in session, the President, 

of the Registry who is to 
Registrar, ~hou ld  both 
Registrar be unable to 
appointments be 
successor to the 

Article 23. 

The registers kept in the archives shall be so arranged as to give partic- 
ulars with regard to the following points amongst others: 

Article 23. 

( For each case or question, al1 documents pertaining to it and al1 
action taken with regard to it in chronologicaI order; al1 such [Not modified.] 
documents shall bear the same file number and shall be num- 
bered consecu tively within the file ; 

(2) Al1 decisions of the Court in chronological order, with refer- 
ences to the respective files; 



[Not modified.] 

Article 19. 
The Registrar is entitled to two months' holiday 

in each year. 

Arkicle 20. 

[No t rnodified.] 

Article 21 

The Court shall determine or modify the organisa- 
tion of the Registry upon proposais submitted by the 
Registrar. 

The Regulations for the staff of the Registry shall 
be drawn up having regard to the organisation decided 
upon by the Court and to the provisions of the Regul- 
ations for the staff of the Secretariat of thc League of 
Nations, to which they shall, a s  far as possible, 
conform. They shall be adopted by the President, 
on the proposa1 of the Registrar, subject to subse- 
quent approval by the Court. 

Article 2 2 .  

On the proposa1 of the Registrar or Deputy-Re- 
gistrar, as the case may be, the Court, or, if it is not 
sitting, the President, shall appoint the officia1 of 
the Reg-istry who is to act as substitute for the 
Registrar, should both the Registrar and Deputy- 
Registrar be unable to be present, or, should both 
appointments be vacant at the same time, until a 
successor ta the Registrar has been appointed. 

Article 23. 

[Not rnodified.] 

I. Before taking up his duties, the Registrar shali make the 
following declaration at a meeting of the full Court: 

" 1 solemnly declare that I wiII perform the duties conferred 
upon me as Registrar of the Permanent Court of International 
Justice in al1 loyalty, discretion and good conscience." 

z .  The Deputy-Registrai shall make a sirnilar declaration in the 
same conditihns. 

Article 16. 19. 

The Registrar is entitled to two months' holiday in each year. 

Article 17. 20. 

I. The officials of the Registry, other than the Deputy-Registrar, 
shall be appointed by the Court on proposals submitted by the 
Registrar. 

2. On taking up their duties, such officials shall make the followhg 
declaration before the President, the Registrar being present: 

" 1 solemnly declare that 1 wil1 perform the duties conferred 
upon me as an officia1 of the Permanent Court of International 
Justice in ail Ioyalty, discretion and good conscience." 

Article 18. 21. 

I. The Court shall determine or modify the organisation of the 
Registry upon proposals submitted by the Registrar. 

2. The Regulations for the staff of the Registry shall be drawn 
up having regard to the organisation decided upon by the Court and 
to the provisions of the Regulations for the staff of the Secretariat 
of the League of Nations; to which they shall, as far as possible, 
conforrn. They shall be adopted by the President on the proposa1 of 
the Registrar, subject to subsequent approval by the Court. 

Article 19. 22. 

In case both the Registrar and the Deputy-Registrar are unable 
to be present, or in case both appointments are vacant at the s m e  
time, the President, on the proposal of the Registrar or the Deputy- 
Registrar, as the case may be, shaU. appoint the officia1 of the Registry 
who is to act as substitute for the Registrar until a successor to the 
Registrar has been appointed. 

Article 20. 

I. The General List of cases submitted to the Court for decision 28. para. r .  
or foi advisory opinion shall be preparcd and kept up to date hy 
the Registrar on the instructions and subject to the authority of 
the President. Cases shall be entered in the list and numbered 
successively according to the date of the receipt of the document 
bringing the case before the Court. 
z. The General List shall contain the foIlowing headings: 

I. Number in list, 
II. Short title. . III. Date of registration. 

IV. Registration number. 
V. File number in the archives. 

VI. Nature of case. 
VII. Parties. 

VIII. Interventions. 
IX. Method of submission. 
X. Date of document institnting proceedings. 

XI. Tirne-limits for filing documents in the writ ten proceeding;. 
XII, Prolongation, if any, of time-limits. 

X I I I .  Date of termination of the written proceedings. 
XIV. Postponements. 



(3) Al1 advisory opinions given by the Court in chronological order, 
with references to the respective files ; 

(4) All notifications and similar communications sent out by the 
Court, with references to the respective files. 

Indexes kept in the archives shall comprise: 

(1) A card index of names with necessary references; 
( 2 )  A card index of subject-matter with like references. 

Article 24. 
During hours to  be fixed by tlie President, the Registrar shall receive 

any documents and reply to  any enquiries, subject to the provisions of 
Article 38 of the present Rules and t o  the observance of professional 
secrecy. 

Article 25. 

The Registrar shall be the channel for al1 communications to and from 
the Court. 

The Registrar shall ensure that the date. of despatch and receipt of al1 
communications and notifications niay readily be verified. Communica- 
tions and notifications çent by post shall be re~istered. Coinmunications 
addressed to the official representatives or to the agents of the parties shall 
be considered as having been àddressed to the parties thernselves. The date 
of receipt shall lie noted on al1 documents received by the Registrar, and 
a receipt bearing this date and the number under which the document has 
been registered shall be given to the sendes, if a request to  that  effect be 
made. 

Article 26. 
The Registrar shall be responsible for the archives, the accounts and 

al1 administrative work. He shall have the custody of the seals and stamps 
of the Court. He shall himself be present at al1 meetings of the full Court 
and either he, or a person appointed to represent him with the approval 
of the Court, shaIl be present at al1 sittings of the various Chambers; he 
shall be responsible for drawing up the minutes of the  meetings. 

He shall further undertake al1 duties which may be laid upon him by 
the present Rules. 

The duties of the Registry shaI1 be set forth in detail in a List of Instruc- 
tions to  be subrnitted by the Registrar to the President for his approval. 

Article 24. 

The Registrar shaU be the channe1 for al1 
- nications to and from the Court. 

The Registrar shall reply to any enquiries CO 

its activities, including enquiries from th 
subject, however, to the of Artic e 42 of 
the present Rules and to the observance of profes- 
sional secrecy. I 

Article 25. 1 
The Registry shsll ensure that the date of 

and receipt of al1 communications and 
may readily be verified. 
fications sent by post shall 
tions addressed to the 
the agents of the parties 
been addressed to the 
of reccipt shall be noted on al1 docixmentç eceived 
by the Registrar, and a receipt bearing t 's date 
and the number under which the document h s Eeen 
registered shall be given to the sender, if a equest 
to that effect be made. 

. i 
Article 26. 

The Registrar shall be responsible for the 

have the custo-dy of the seals and stamps of 

He shall further undertake al1 
laid upon him by the present Rules. 



Article 24. 

[Not modified.] 

Article 25. 

[Not modified.] 

Article 26. 

[Not modified.] 

XV. - ~ a t e  of the beginning of the hearing (date of the first 
public sitting) . 

XVI. Observations. 
XVII. References to earlier or subsequent cases. 

XVIII. Result (nature and date). 
XIX. Removal from the list (nature and date). 
XX. References to  publications of the Court relating to the case. 

3. The General List shall also contain a space for notes, if any, - 
and spaces for the inscription, above the initials of the President and 
of the Registrar, of the dates of the entry of the case, of its result, or 
of its removal from the Iist, as the case may be. 

Article zr. 
I. The Registrar çhall be the channel foi al1 communications to 24. para. 1 .  

and from the Court. 
2. The Registrar shall ensure that the date of despatch and 25. 

receipt of al1 communications and notifications may readily be verified. 
Communications and notifications sent by post shall be registered. 
Communications addressed to  the agents of the parties shalI be 
considered as having been addressed to  the parties themselves. The 
date of receipt shall be noted on al1 documents received by the 
Registrar,. and a reccipt bearing this date and the number under 
which the document has becn registered shall be given to the sender. 

3. The Registrar shall, subject to the obligations of secrecy z4,para. 2. 

attaching to tiis official duties, reply to all enquiries concerning the 
work of the Court, including enquiries frorn the Press. 

4. The Registrar shallpubIish in thc Press al1 necessary infor- 43. 
mation as to  the date and hour fixed for public sittings. 

Article 22 .  65.  

A collection of the judgments and advisory opinions of the Court, 
as also of such orders as the Court may decide to include therein, 
shall be printed and published under the responsibility of the 
Registrar. 

Article 23.  26. 

I. The Registrar shall be rcsponçible for the archives, the accounts 
and al1 administrative work. He shall have the custody of the seaIs 
and stamps of thc Court. The Registrar or the Deputy-Kegistrar shall 
be present a t  al1 sittings of the full Court and at sittings of the Special 
Chambers and of the Chamber for Summary Procedure. The Registrar 
shaI1 be responsible for drawing up the minutes of the meetings. 

2. He shall undertake, in addition, a l  duties which may be laid 
upon him by the prcsent Riiles. 

3. The duties of the Registry shall be set forth in detail in aIist  
of instructions submitted by the Registrar to  the President and 
approved by him. 

THE SPECIAL CHAMBERS 
AND THE CHAMBER FOR SUM~IARY PROCED,URE 

Article 24. 

I .  The members. of the Chambers constituted by virtue of 14, paras. i 

Articles 26, 27 and 29 of the. Statute of the Court and also the and 2. 

substitute members shall be appointed at a meeting of the full Court 
. by secret ballot and by an absolute majority of votes. 

2. The election shall take place in the last quarter of the year r4, para. 3. 
and the period of appointment of the persons elected shall commence 
on January 1st of the foIlowing year. 

3. - Nevertheless, after a new eIection of the whole Court, the 14, para. 4. 
election shaIl. take place a t  the beginning of the following year. 
The period of appointment shall commence on the date of election 
and shall terminate, in the case of the Chamber referred to in Article 29 
of the Statute, at  the end of the same year and, in the case of the 
Chambers referred to  in Articles 26 and 27 of the Stri.tute, a i  the end 
of the. second year after the year of eIection. 



Heading 2. - Working of the Court. Heading 2. - Working of the Cou 

. Article 27. Article 27. 
In the year following a new election of the whole Court, the ordinary 

annual session shall commence on the fifteenth of January. 
If the day fixed for the opening of a session is regarded as a holiday [ so t  modfied.1 

at the place where the Court is sitting, the session shdl  be opened on 
the working-day following. 

Article 28. 
The list of cases shall he prepared and kept up to date by the Registrar 

under the responsibility of the President. The list for each session .shaIl 
contain .al1 questions submitted to  the Coiirt for an advisory opinion and 
al1 cases in regard to  wliich the written proceedings are concluded, in the 
order in which the documents siibmitting each question or case have 
been received hy the Registrar. If, in the course of a session, a question [Not modified.] 
is submitted to ihc Court or the written proceedings in regard to any 
caçc arc concladed, the Court shall decide whether such question or case 
shall be added to the list for that session. 

The Registrar shaI1 prepare and keep up to date extracts from the 
above list showing the cases to  be dealt with by the respective Chambers. 

The Registrar çhall also prepare and keep a list of cases for revision. 



Heading 2.  - Working of the Court. 

- Article 27. 
I. 'l'he ordinary session of the Court opens on 

February 1st in each year. 
2 .  Thc scssion continues until the session list 

referred to in Article 28 is finished. The President de- 
clares the session closed when the agenda is exhausted. 

3. The President may summon an extraordinary 
session of the Court whenever he thinks it desirable, 
as, for instance, when a case submitted to the Court 
is ready for hearing or tn deal with urgent administra- 
tive matters. 

4. Judges are bound to be prescnt at the ordinary 
session of the Court and nt al1 sessions to which they 
are suinmoned by the President, unless they are on 
leave or are preventecl by illncss or other serious 
reasons duly explained to the President and com- 
municated by him to the Court. 

Deputy-judges arc bound to be present at al1 sessions 
to which thev are summoned by the President unless 
they arc prevented by some reason duly explained to 
the President and communicated by him to the Court. 

5. Judges whose homes are situated at more than 
five days' normal journey from The Hague and who 
by reason of the fulfilment of their duties in the Court 
are obliged to live away from their own country are 
entitled in the course of each period of three years of 
drity to  leave for six months in addition to the time 
spent on travelling. 

The order in which these, Ieaves are to be taken 
shall be laid down in a list drawn up by the Court 
according to the seniority in age of the persons 
entitled. This order can only be departed from for 
serious reasons duly admitted by the Court. 

The number af judges on leave at any one time must 
not exceed two. 

The President and the Vice-President must not 
take their leave at the same time. 

6. [Old paragraph 2 not rnodified.] 

Article 28. 
The general list of cases submitted to thc Court for 

decision or for advisory opinion shall be prepared and 
kept up to  date by the Registrar on the instructions 
and subject to  the authority of the President. Cases 
shall be entered in the list and numbered successively 
according to the date of the receipt of the document 
submitting the case to the Court. 

For each session of the Court a session list shall be 
prepared in the same way, indicating the contentious 
cases and the cases for advisory opinion which are 
ready for hearing, whether submitted to the full 
Court or to the Special Chambers or the Chamber for 

4. The Presidents of the Chambers shall be appointed a t  a sitting 141 Para. 5. 
of the fiill Court. Nevertheless, the President of the Court shall 
preside ex ogicio over any Chamber of which he rnay be elected a 
member; similarly, the Vice-President of tlie Court shall preside 
ex oflcio over any Chamber of which he may be elected a mernber and 
of which the President of the Court js not a mernber. 

5 .  The Chambers referred to in Articles 26, 27 and 29 of the '5, Para. 1. 
Statute of the Court may not sit with a greater number than five . 

judges. 

SECT~ON 2 - WORKING O F  THE COURT 

Article 25. 

I. The judicial year shall hegin on January 1st in each year. cf. 27, 1 .  

2. I n  the absence of a special resolution hy the Court, the dates - 
and duration of the judicial vacations are fixed as follows: (a)  from 
Uecember 18th to ' j a n u a r ~  7th; (a) from the Sunday before Easter 
to the second Sunday after Easter; (c) from july 15th to Septem- 
ber 15th. 

3. In case of urgency, the President can always conveae the c f  27.  3- 
members of the Court during the periods mentioned in the preceding 
paragraph. 

4. The public holidays which are customary at the place where 27, 6. 
the Court is sitting will be observed by the Court. 

Article 26. 
I. The order in which the leaves provided for in Article 23, 27, 5, para. 2 .  

paragraph 2, of the Statiite of the Court are to be taken shall be laid 
' 

down in a list drawn up by the Court for each period of three years. 
This order can only be departed from for çerious reasons duly adrnitted 
by the Court. - 

2 .  The number of members of the Court on leave' at  any one 27. 5. paras. 3 
time- must not exceed two. The President and the Vice-President and 4. 

must not take their leavc a t  the same tirne. 

Article 27. 
Members of the Court who are prevented by illness or other serious 27,  4. para. 1 .  

reasons from attending a sitting of the Court to which they have 
been summoned by the President shall notify the President, who 
will inform the Court. 

Article 28, 
I. The date and hour of sittings of the full Court shall be fixed 29. 

by the Preçident of the Court. 
2. The date and liour of sittings of the Chambers referred to  in - 

Articles 26, 27 and 29 of the Statute of the Court shall be fixed by 
the Piesidents of the Chambers respectively. The first sittjng, how- 
ever, of a Chamber in any particular case is fixed by the President 
of the Court. 

Article 29. 
' If a sitting of the full Court has been co~ivened and it is found 30. 
that there is no quorum, the President shall adjourn the sitting 
until a quorum has been obtained. Judges nominated under Article 31 . 
of the Statuté shall not be taken into account for the calculation of 
the quorum. 

Article 30. 
I. The Court shall sit in private t o  deliberate upon disputes 3' .  para. r .  

which are subrnitted to  it and upon advisory opinions which it  is 
asked to give. 

2. During the deliberations referred to in the preceding para- 3 ' ,  para. 2 .  

graph, only persons authorised to take part therein and the Registrar 
or his substitute shaI1 be present. No other person shall be admitted 
except by virtue of a special decision taken by the Court. 

3. Every judge who is present at the deliberations shall state his 31, para- 3.  
opinion together with the reasons on which it is based. 



Article 29. 
During the sessions, the dates and hours of sittings shall be fixed by 

the President . 
Article 30. 

If at  any sitting of,the full Court i t  is impossible to obtain the pre- 
scribed quorum, the Court shall adjourn until the quorum is obtained. 

Artkle 31. 
The Court shall sit in private to deliberate upon the decision of any 

case or on the reply to any question submitted to it. 

During the deliberation referred to in the preceding paragraph, only 
persons authorised to take part in the deliberation and the Registrar 
shall be present. No other person shall be admitted except by virtue of a 
special decision taken by the Court, having regard to exceptional cir- 
cumstances. 

Every member of the Court who is present at the deliberation shall 
state his opinion together with the reasons on which it is based. 

The decision of the Court shall be based upon the concliisions adopted 
after final discussion by a majority of the members. 

Any member of the Court may request that a question which is to he 
voted upon shall be drawn up in precise terms in both the officia1 lan- 
guageç and distributed to the Court, A request to this effect shall be 
complied with. 

Article 29. 

[Not modified.] 

Avticle 30. 
If at any sitiing of the full Court it is imp< 

obtain the prescribed quorum, the Court shal: 
until the quorum is obtained. Judges ad 
not be taken into account for the calculatic 
quorum. 

Article 31. 
The Court shall sit in private to deliberate 

decision of any case or upon any advisory 
also, when dealing with any administrative 

During the deliberation referred to in the 1 
paragraph, only persons authorised to take pi 
deliberation and the Registrar or, in his abs 
Deputy-Registrar, shall be present. No othi 
shail be admitted except by virtue of a specia 
taken by the Court, having regard to ex 
circumst ances. 

[Paragraph 3 not modified.] 

The decision of the Court shall be based 
conclusions adopted after final discussion by 
ity of the members voting in an order inver 
order of precedence established by Article 

[Paragraph 5 not modified.] 

No detailed minutes shall be prepared of t t  
private meetings for deliberation upon judg 
advisory opinions; such minutes, which a 
considered as confidential, shall record only 
ject of the debates, votes taken, with the 
those voting for and against a motion, ai 
nients exoresslv made for insertion in the 

Subject to a contrary decision by the C 
same procedure shall apply to private met 
deliberation upon administrative matters. 

.ilfter the final vote taken on a judgment or 
opinion, any judge who desires t o  set forth 
vidual opinion must do so in accordance with 
of the Statute. 
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Summarv Procedure. Cases shall be entered in the 
order which they occupy in the general list, but sub- 
ject t o  the priority resulting from Article 57 or 
accorded by tlie Court to a particular case in excep- 
tional circumstances. 

When the list includes no cases other than those 
subrnitted to the Special Chambers or the Chamber 
for Summary Procedure, the session shall only con- 
tinue as a session of the Special Chamber or of thc 
Chamber for Summarv Procednre, as the case rnay be. 

If in the course of the session a case submitted to  
the Court, either for decision or for an advisory opinion, 
becornes ready for hearing, i t  shall be eritered in the 
session Iist, unless the Court decides to  the contrary. 

Adjournrnents which are applied for in cases which 
are subrnitted to the Court for dccision or for advisory 
opinion and are ready for hearing may be granted 
by the Court in case of need. If the Court is not 
sitting, adjaurnments rnay in such cases be granted 
by the President. 

[Not modified.] 

4. Any judge may request that a question which is to be voted 31. para. 5. 
upon shall be drawn up in precise terms in hoth the officia1 Ianguages 
and distributed to the Court. Effect shall be given to any such request. 

5. The decision of thc Court shall be hased upon the conclusions 3 1 ,  para. q, 

adopted after final discussion by a rnajority of the judgcs voting 
in an order inverse to the order laid down by Articlc 2 of the present 
Rules. 

6. No detailed minutes shall be prepared of the private meetings 31, para. 6. 
of the Court for deliberation upon judgments or advisory opinions; 
the minutes of these meetings are to  be considered as confidential 
and shaIl record only the subject of the debates, the votes taken, the 
names of those vating for and agninst a motion and statcments 
exprcssiy made for insertion in the minutes. 
7. After the final vote taken on a judgment or advisory opinion, 31, para. 8. 

any judge wlio dcsires to sct forth his individual opinion must do so 
in accordance with Article 57 of the  Statute. 

8. Unless otherwise dccided by the Coiirt, paragraphs 2, 4 and 5 ,,, para. 7. 
of tliis article shall apply to deliberations hy the Court in private 
upon any administrative matter.' 

Article 30. 

[Not modified.] 



c~~~~~~ II - PROCEDURE CHAPTER II - PROCEDURE 1 
Heading 1 .  -- Contentious Procedure. Heading 1.  - Contentious Procedu e .  I ' 

Article 32. 

The rules contained irnder this heading sfiall in no way preclude the 
adoption by the Court of such other rules as may be jointly proposed by 
the parties concerned, due regard being paid to the particular circiim- 
stances of each case. 

Article 33. 

The Court çhalI fix time-limits in each case by assigning a definite date 
for the completion of the various acts of procedure, having regard as 
far as possible to any agreement between the parties. 

The Court rnay extend time-limits which it lias fixed. I t  may likewise 
decide in certain circumstances that any proceeding taken after the expira- 
tion of a time-limit shall be considered as valid. 

If the Court is not sitting, the powers conferred upon it by this article 
shall be exercised by the.President, subject to any subsequent decision 
of the Court. 

Avticle 34. 

Al1 documents of the written proceedings çubrnit ted to the Court shall 
be accompanied by not less than thirty printed copies certified correct. 
The President rnay order additionai copies to  be supplied. 

Article 32. 

[Not modified.] 

Article 34. 

The original5 of al1 
ceedings submitted to 
the agent or agents 

The original 

Article 35. 
When a case is brought before t hë  Court by means of a special agree- 

ment, the latter, or the document notifying the Court of the agreement, 
shall mention the addresses selected a t  the seat of the Court to which 
notices and communications intended for the respective parties are to 
be sent. 

In all other cases in which the Court has jurisdiction, the application 
shall include, in addition to an indication of the subject of the dispute 
and the names of the parties concerned, a succinct statement of facts, 
an indication of the claim and the address selected a t  the seat of the Court 
to  which notices and communications are to be sent. 

Should proceedings be instituted by means of an application, the First 
document sent in reply thereto shall mention the address selected at the 
seat of the Court to which subsequent notices and communications in 
regard to  the case are to  be sent. 

Should the notice of a special agreement, or the application, contain 
a request that the case be referred to one of the special Chambers rnen- 
tioned in Articles 26 or 27 of the Statute, such request shall be complied 
with, provided that the parties are in agreement. 

Article 35. 

1. When a case is brought before the C urt by 
means of a special agreement, the latter, or th docu- 
ment notifying the Court of the agreemen , shaI1 
mention : ! 

intended for the 

In al1 other cases in which the 
the application, in addition to 
subject of the dispute and 
coficerned, a succinct 
indication of the claim, shaI1 include : 

(a) The name or names of the agent or 
appointed for the purposes of the case; 

( b )  The permanent addresses a t  the seat 

agents 

of the 
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1931 

CHAPTEK [I - PROCEDURE 

1936 

Heading II. - Contentious Procedure. 

Heading 1. - Contentious Procedure. Article 31. 

The rules contained in Sections I, i and 4 ~f this Heading shall 32. 

not preclude the adoption by the Court of particulnr modifications 
SECTION A - GENERAL PROVISIONS or additions proposed jointly by the parties and considered by the 

Court to be appropriate to the case and in the circumstances. 

[Not modified.] 

Article 33. 

[Not modified.] 

Article 34.  

INot rnodified. J 

SECTION 1 - PROCEBURE REFORE THE 1;~i.I. COURT 

1 - GENERAL. HUI.RÇ 

Article 35. 

[Not modified.] 

Article 32. 

I. When a case is brought before the Court by means of a special - 
agreement, Article 40, paragraph I, of the Statute of the Court 
shall apply. 

2. When a case is brought before the Court by means of an appIica- 35, I ,  para. 2. 

tion, the application must, as laid down in Article 40, paragraph r ,  
of the Statute, indicate the party making it, the party against whom 
the claim is brought and the subject of the dispute. I t  must also, 
as far as possible, specify the provision on which the applicant~founds 
the jurisdiction of the Court, state the precise nature of the clairn 
and give a succinct statement of the facts and grounds on which the 
clairn is based, these facts and grounds being developed in the 
Mernorial, to which the evidence will be annexed. 

3. The original of an application shall be signed either by the - 
agent of the party submitting it, or by the diplomatic representative 
of that party at The Hague, or by a duly authorised person. If the 
document bears the signature of a person other than the diplomatic 
representative of that party at The Hague, the signature must be 



Similarly, a request to the effect that technical asseçsors be attached 
to the Court, in accordance with Article 27 of the Ststute, or that the 
case be referred to  the Chamber for Summary Procedure, shall also be should proceedings be institutcd by 
granted; cornpliance with the latter request is, however, subject to the application, the first document in reply 
condition that the case does not refer to any of the questions indicated in shall likcwise mention the name O,. 
Articles 26 and 27 of the Statute. agent or agents and the addresses a t  t 

Court. 
Whenever possible, the agents should 

seat of the Court pending the trial and 
of the case. 

2. The declaralion provided for in 
of the Council of the League of Nation 
1922 (Annex l), shall, when it is r 
Article 35 of the Statute, be filed wit 
not later than the time fixed for the 
first document of the written procedure. 

3. Should the notice of a special ag 
application, contain a request that the case 
to one of the special Chambers mentioned in 
and 27 of the Statute, such reques 
with, provided that the parties ar 

and 27 of the Statute. 

Article 36. Article 36. 
The Registrar shall forthwith communicate to al1 members of the Court [Paragraph 1 rlot modified.1 

special agreements or applications which have been notified to  him. He shall also transmit them through the 
provided for in the Statute or by special 
as the case may .be, to  al1 Members of 
Nations and to ali States not members 
entitled to  appear before the Court. 

l See opposite page 



lcgalised by this diplomatic representative or by the competent 
authority of the Government concerned. 

Article 33. 

I. When a case is brought before the Court by means of an 
application, the Registrar shall transmit forthwith to  the .party 
against whom the claim is brought a copy of the application certified 
by hirn to  be correct. 

2. When a case is brought before the Court by means of a spccial 
agreement filed by one only of the parties, the Registrar shall notify 
forthwith the other party that it has been so filed. 

Article 34. 36. 

r. The Registrar shall transmit forthwith to  al1 the members of 
the Court copies of special agreements or applications submitting 
a case to the Court. 
2. He shall also transmit through the channels indicated in the 

Statute of the Court or in a special arrangement, as the case may 
be, copies to Members of the League of Nations and to States entitled 
to appear before the Court. 

Article 35. 

{Not modified.] 

I. When a case is brought before the Court by means of a special 35. 1, para:~. 
agreement, the appointmcnt of the agent or agents of the party or 
parties lodging the special agreement shall be notified at the same 
time as the special agreement is filed. If the special agreement is 
filed by one only of the parties, the otlier party shall, when acknow- . 
ledging reccipt of the communication announcing the filing of the 
special agreement, or faiiing this, as soon as possible, inform the Court 
of the name of its agent. 
z. When a case'is brought before the Court by means of an 35, I, para. 2. 

application, thc application, or thc covering letter, shall state the 
namc of the agent of the applicant Governmcnt. 

3. The party agzinst whom the application is directed and to 35, I ,  para. 3. 
whom it js communicated shall, when acknowledging receipt of the 
communication, or failing this, as soon as possible, inforrn the Court 
of the narne of its agent. 

4. Applicaf ions to intervene under Article 64 of the present Rules, - 
interventions under Article 66 and requests under Article 78 for the 
revision, or under Article 79 for the interpretation, of a judgment, 

, shall similarly be accompanied by the appointment of an agent. 
5 .  The appointment of an agent must be accompanied by a 35, 1. paras. 

mention of his permanent address at the seat of the Court to which 2. 3.  

al1 communications as to the case are to be sent. 

Article 36. 35, 2. 

The declaration provided for in the ResoIution of the Council of 
the League of Nations dated May .17th, ~gzz ' ,  shall be filed with the 
Registry at the same time as the notification of the appointment 
of the agent. 

1 Annex to Avticle 36. 

The Council of the League of Nations, in virtue of the powers conferred 
upon it by Article 35, paragraph z. of the Statute ~f the Permanent Court of 
International Justice, and subject t o  the provisions of that  article, 

RESOLVBS : 
I. The Permanent Court of International Justice shall be open to  a State 

which is not a Member of the League of Nations or  mentioned in the Annex 
to  the Covenant of the League. upon the following condition, namely: t ha t  such 
State shall previously have deposited with the Registrar of the Court a decla- 
ration by +vhich.it accepts the jurisdiction of the Court. in accordance with the 
Covenant of the  League of Nations. and with the terms and subject t o  the 
conditions of the Statute and Rules af the Court. and undertakes to  cany out 



Article 37. Article 37. 
Should the parties agree that the proceedings shall be conducted in 

French or in English, the documents constituting the written procedure 
shall be submitted only in the language adopted by the parties. 

In the absence of an agreement with regard to  the language to be 
employed, documents shall be subrnitted in French or in Eiiglish. 

Should the use of a langiiage other tl-iaii French or English be author- [ ~ ~ t  moc~ifiec~.! 
ised, a transIatioii into French or into English shall be attached to the 
original of each document submitted. A 

The Registrar shall not bc bound to make translations of documents 
submitted in accordancc with the above rules. 

In  the case of voIumiiious documents, the Court, or the President if tlie 
Court is not sitting, may, at the request of the party coiicerned, sanction 
the submission of translations of portions of documents only. 

Article 38. '4 rtz'cle 35. 

The Court, or the President, if the Court is not sitting, may, after hear- When proceedings are begun by means of a7 
ing the parties, order the Registrar to  hold the Case and Coiinter-Cascs cation, any preliminary objection shall be fiIt:d 
of each suit at  the disposa1 of the Government of any State which is entitled the filing of the Case by the applicsnt and wi 
to appear before the Court. time fixed for the Ming of the Counter-Case. 

The document submitting the objection 
tain a statement of facts and of law on which 
is based, a statement of concIusions and a lis: 
documents in support; thesc documents 
attached; it shall mention the evidence 
party may desirc to produce. 

Upon rcceipt by the Registrar of the document 
mitting the objection, the Court, or the 
the Court is not çitting, shall fix the tirne withi 
the party against whom the plea is directi:d 
submit a written statement of its observations 
conclusions; documents in support shall be 
and evidence which it is proposed to produ:e 
be mentioned. 
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Prelimi~tary Menszsres. 

Article 37. 

. I. In every case submitted to the Court, the President açcer- - 
tains the views of the parties with regard to questions connected 
with the procedure; for ihis purpose he may summon the agents to  a 
meeting as soon as they have been appointed. 
z. In thc light of the information obtained by the President, - 

the Court wiIl make the neccssary orders to determine, inter alia, 
the number and order of the documents of the written proceedings 
and the time-limits within which they must be presented. 

3. In the making of an order under the foregoing paragraph, any - 
agreement between the parties is to be taken into account so far as 
possible. 

4. The Court rnay extend time-Iimitç which have been fixed. 33,  para. 2. 

I t  may aIso, in special circumstanceç and after giving the agent 
of the opposing party an opportunity of submitting liis vieivs, decidc 
that a procceding taken after the expiration of a time-limit shall be 
considered as valid. 

5.  If the Court is not sitting and without prejudice to  any subçe- 33. ilara. 3. 
quent decisiori of the Court, its powerç under this article shall be 
exercised by the President. 

Article 38. 

Time-limits çhall be fixed by assigning a definite date for the 33. para. r .  
completion of the various acts of procedure. 

Article 37. 

Writ ten Proceedings. 

Article 39. 37- 

I. Should the parties agree that the proceedings shall be conducted 
wholly in French, or wholly in English, the documents of the written 
proceedings shall be submitted only in the language adopted by the 
parties. ' 

2. In the absence of an agreement with regard to the language 
to be employed, the documents shall be submitted in French or in 
English. 

Article 38. 

[ ~ o t  modified.] 

in fi111 good faith the decision or decisions of the Court and not t o  resort to war 
against a State complying therewith. 

2. Such declaration rnay be either particular or general. 
A particular declaration is one accepting the jurisdiction of the Court in 

respect only of a particular dispute or disputes irhich have already arisen. 
A general declaratioii is one accepting the jurisdiction generally in respect 

of al1 disputes or of a particular class or classes of disputes xvhich have already 
arisen or which rnay arise in the fgture. 

A State iii making such a general declaration rnay accept the jurisdiction of 
the Court as compulsory, ipso jacta, and without special convention. in confor- 
mity rvith Article 36 of the Statute of the Court; but such acceptance rnay not, 
without special convention, be relied upon vis-&vis Members of the League 
or States mentioned in the Annex to  the Covenant whicli have signed or may 
hereafter sign the " optional clause " provided for by the Additional Protocol 
of Uecember 16th. 1920. 

3. The original declarations made under the terms of this Resolution shall 
be kept in the custody of the Registrar of the Court, in accordance with the 
practice of the Court. Certified true copies thereof shall be transmitted. in 
accordance with the practice of the Court, t o  al1 filembers of the League of 
Nations, and States mentioned in the Annex to  the Covenant, and to such 
other States as the Court rnay determine. and to  the Secretary-General of the 
1,eague of Nations. 

4. The Council of the League of Nations reserves the right t o  rescind or amend 
this Resolution by a Resolution which shall he communicated to the Court; 
and on the receipt of such cammunication and to  the extent determined by the 
new Resolution, existing declarations shall cease to  be effective except in regard 
to  disputes which are already before the Court. 

5. A11 questions as to  the validity or  the effect of a dedaration made under 
the terms of this Resolution shall be decided by the Court. 

[In D r ,  3rd edition 1936, this Resolution is not printed below the relevant 
article, as in previous editions of t ha t  publication, but following the Rules. 
A footnote to  Article 36 indicates the page where it is t o  be f0und.j 



Article 39. 

Unless otherwise decided by 
proceedings shalI be oral. The 
graphs 4 and 5 of Article 69 of 

In cases in lvhich proceedings have been instituted by means of a 
special agreement, the folIowing documents may he presented in the 
order stated below, provided that no agreement to  the contrary has been 
concluded between the parties: 

A Case, submitted by each party within the sarne limit of time; 
A Counter-Case, submitted by each party within the same Iimit of time; [Not modified.] 
A Reply, subrnitted by ea.ch party within the same Iimit of time. 

When proceedings are instituted by means of ari application, failing 
any agreement to the contrary between the parties, the documents shall 
be presented in the order stated bclow: 

The Case by the applicant; 
The Counter-Case by the respondent ; 
The Reply by the applicant ; 
The Rejoinder by the respondent. 

Article 40. 

Article 39. I - 

Article 40. 

Cases shall contain : l l 
(1) A statement of the facts on which the claim is based; 
(2) A statement of law; 
(3) A statement of conclusions; 
(4) h list of the documents in support; these documents shall be 

attached to the Case. 

Counter-Cases shall contain : [Not modified.] I l 
(1) The affirmation or contestation of the facts stated in the Case; 
(2) A statement of additional facts, if any; 
(3) .4 statement of law; 
(4) Conclusions bascd on the facts statcd; these conclusions may 

include counter-claims, in so far as the latter corne within the 
jurisdiction of the Court; 

(5) A list of the documents in support; these documents shall be 
attached to the Counter-Case. 

Article qr. Article 41. I I 
Upon the termination of the written proceedings, the President shall 

fix a date for the commencement of the oral proceedings. 
[Not modified.] 

Article 42. Article 42. I I 
The Registrar shall forward to each of the members of the Court, a copy The Registrar shall forward to  each of the 

of al1 documents in the case as he receives them. of the Court, and to the parties, a copy or 
al1 documents in the case as he receives them. 

- 

The Court, or the President if the Court is 
may, after hearing the parties, order 
to hold the Cases and 
the disposai of the Government of 
entitled to appear before the Court. 



Article 39. 

[Not modified.] 

[Not modified.] 

Article 41. 

Upon the tcrmination of the written proceedings, 
the Court, or the President, if the Court is not sitting, 
shall fix a date for the commencement of the oral 
proceedings. 

Article -42. t 

3. Should the use of a language other than French or English 
be authorised, a translation into French or into English shaIl be 
attached to the original of cach document submitted. 

4. The Registrar shall not bc bound to  make translations of the 
documents of thc written proceedings.' 

1. The original of cvery document of the written proceedings 34, paras. 1 

sliall be sigiied by the agent and filed with the Court accompanied and '. 
by fifty printed copies bearing the signature of the agent in print. 

2. When a copy of a document of the written proceedings is - 
communicated to  the other party under Article 43, paragraph 4, 
of the Statute of thc Court, the Registrar shall certify that it is a 
correct copy of the original filed with the Court. 

3. Al1 documents of the written proceedings shall be dated. - 
When a document has to be filed by a certain date, it is the date of ' 

the receipt of the document by the Kegistry which will be regarded 
by the Court as the material date. 

4. If the Registrar a t  the request of the agent of a party arranges - 
for the printing, a t  the cost of the Government which this agent 
represents, of a document which it is intended to file with the Court, 
the text must be transmitted to the Registry in sufficient time to  
enable the printed document to  be filed before the expiry of any 
time-limit which may apply to  it. 

5 .  When, under this article, a document has to be filed in a number 34, para. 3 .  
of copies fixed in advance, the President may require additional 
copies to be supplied. 

6 .  The correction of a slip or error in a document which has been - 
filed is permissible a t  any time with the consent of the other party, 
or by leave of the President. 

Article 41. 39. 

I. If proceedings are instituted by means of a special agree- 
ment, the following documents may, subject to  Article 37, para- 
graphs 2 and 3, of the present Rules, be presented in the order stated 
below : 

A Memorial, by each party within th& çame time-limit; 
h Counter-hlemorial, by eaCh party within the same time-limit; 
A Reply, by each party within the same tirne-limit. 

2. I f  proceedings are instituted by means of an application, 
the documents shall, subject to Article 37, paragraphs 2 and 3, of 
the present Rules, be presentcd in the ordér stated below: 

The MemoriaI by the applicant; 
The Counter-Mernorial by the respondent ; 
The Reply by the applicant; 
The Kejoinder by the respondent. . 

Article 42. 40 

I. A Memorial shaI1 contain: a statement of the facts on which 
the claim is baseci, a statement of law, and the submissions. 

[Paragraphs I and z not modified.] 2. A Countcr-Nemorial shall contain: the admission or denial 
of the facts stated in the Mcmorial; any additional facts, if necessary; 
observations concerning the statement of law in the hlernorial, a 
statement of law in answer thereto, and the submissions. 

I. A copy of every document in support of the arguments set 40, para. 1, 

In the same way, the Court or the President may, forth thcrein must lie attached to the Memorial or Counter-Mernorial; 4, and 
para. a ,  with the consent of the parties, authorise the docu- a list of such documents shall be given aftcr the submissions. If, on xo. 5. 

ments of the written proceedings in regard to a account of the length of a document, extracts only are attached, the 
particular case to be made accessible to the puhlic document itself or a complete copy of  it must, if possible, and unless 
before the terniination of the case. the document has been published and is of a public character, be ~ 



III - ORAL PROCEEDINGS III. ORAL PROCEEDINGS 

Aiticle 43. Article 43. 

In  the case of a public sitting, the Registrar shall publjsh in the Press [Nat modified,] 
ali necessary information as to the date and hoor fixed. 

Article M. Article #. 

The Registrar çhaI1 arrange for the interpretation from French into 
English and from English into French of al1 statements, questions and 
answers which the Court may direct to  be so interpreted. [Not modified.] 

Whenever a language other thaii French or English is ernployed, either 
under the termç of the third paragraph of Articlc 39 of the Statute or in a 
particular instance, the necessary arrangements for translation into one 
of the two officia1 languages shall be made by the party concerned. In  
the case of witneises or experts who appear a t  the instance of the Court, 
these arrangements shall he made by the Registrar. 

Article 45. Article 45. 
The Court çhall determine in each case whether the representatives [ ~ ~ t  modified.~ 

of the parties çhall address the Court bcfore or after the production of 



communicated to  the Registrar for the use of the Court and of the 
other party. 

2. Any document filed as an annex which is in a language other 37, para. 5. 
than French or EngIish, must be accornpanied by a translation into 
one of the officia1 languages of the Court. Nevertheless, in the case 
of lengthy documents, translations of extracts rnay be submitted, 
subject, however, to any subsequent decision by the Court, or, if i t  is 
not sitting, by the President. 

3. Paragraphs I and 2 of the present article shall apply also to - ' 

the other documents of the written proceedings. 

Article 44. 
r.  The Reg-istrar shall forward to the judges and tu the parties 42. 

copies of all the documents in the case, as and when he receives them. 
2. The Court, or the President if the Court is not sitting, may, 

after obtaining the views of the parties, decide that the Registrar 
shall hold the documents of the written proceedings in a particular 
case at the disposa1 of the Government of any Mernber of the League 
of Nations or State which is entitled io appear before the Court. 

3. The Court, or the President, if the Court is not sitting, may, 
with the consent of the parties, authorise the documents of the wriiten 
proceedings in regard to a particular case to be itlade accessible to the 
public before the termination of the case. 

Article 45. 
Upon the termination of the written proceedings, the case is - 

ready for hearing. 
Article 46. 

r. Subject to the priority resultiiig from Article 61 of the present 28, para. 2. 
Kulcs, cases submitted to the Court wi!l be taken in the order in 
which they becorne ready for hearing. When several cases are ready 

. for hearing, the order in which they will be takcn is deterrnined by 
the position which they occupy in the General List. 
2. Nevertheless, the Court may, in special circumstances, decide 28. para. 2. 

to take a case in priority to other cases which are ready for hearing 
and which precede it in the General List. 

3. If the parties to a case which iç ready for hearing are agreed in 28, para. 5. 
asking for the case to be put after other cases which are ready for 
hearing and which follow it i ~ i  the General List, the President rnay 
grant such an adjournment: if the parties are not in agreement, the 
President decides whether or not to  submit the question to the Court. 

III - ORAL PROCEEDINGS 

Article 43. 

[Not rnodified.] 

Article 44. 

Article 45. 

[Not rnodified .] 

Oral Proceedings. 

Article 47. 

I. When a case is ready for hearing, the dateifor the commence- 41. 

ment of the oral proceedings shall be fixed by the Court, or by the 
Presidcnt if the Court is .net sitting. 

2. I f  occasion should arise, the Court or the President, if the - 
Court is not sitting, rnay decidc that the commencement or continu- 
ance of the hearings shalI be postponcd. 

I. Except as provicled in the following paragraph, no new docu- - 
ment rnay be submitted to the Court after the termination of the 
written procecdings Save with .the consent of the othcr party. The 
party desiring to produce the new document shall file the original or 
a certificd copy thereof with the Registry, whicli will be responsible 
for communicating it  to the other party and will inform the Court. 
The other party shaII be heId to have given its conserit if it does not 
Iodge an objection to the production of the document. 

2 .  If this consent is not givcn, the Court, after hearing the parties. 



the clriderice; the parties shall, however, retain the right to comment on 
the evidence given. 

Article 46. 

The order in which the agents, advocates or counsel, shall be called 
upon to speak shall be determined by the Court, failing an agreerncnt 
betwecn the parties on the subject. 

Article 47. 
111 sufficicnt timc before the opening of the oral proccedings, eacli party 

shall inform thc Court and the other parties of al1 evidencc which it inteiids 
to producc, together with the names, cliristian names, description and 
residence of witnesses whom it  desircs to be heard. 

I t  shall further give a general indication of the point or points to which 
the evidence is to refer. 

Article 48. 
The Court may, subject to  the provisions of Articlc 44 of the Statute, 

invite the parties to cal1 witnesses, or may cal1 for the production of any 
other evidence on points of fact in regard to  which the parties are not in 
agreement. 

Article 49. 
The Court, or the President should thc Court not be sitting, shall, a t  

the request of one of the parties or on i t ç  own initiative, take the necessary 
steps for the examination of witnesses out of Court. 

Arficle 50, 
Each witness shall make the following solemn declaration before giving 

his evidence in Court : 

" 1 solemnly declare upon- my honour and conscience that 1 will 
speak the truth, the whole truth and nothing but the truth." 

Article gr. 
Witnesses shall be examined by the representatives of the parties under 

the control of the President. Questions may be put to them by the President 
and afterwards by the judges. 

Article 52. 
The indemnities of witnesses who appear at the instance of the Court 

shall be paid out of the funds of the Court. 

Article 53. 

Any report or record of an enquiry carried out at the request of the 
Court, under the terms of Article 50 of the Statute, and reports furnished 
to the Court by experts, in accordance with the same article, shall be 
forthwith communicated to the  parties. 

Article 54.  
A record shalI be made of the evidence taken. The portion containing 

the evidence of each witncss shall be read over tu him and approved 
by him. 

As regards the remainder of the oral proceedings, the Court shall decide 
in each case whether verbatim records of al1 or certain portions of them 
shaIl be prepared for its own use. 

Article 55. 
The minutes mentioncd in Article 47 of the Statute shatl in particular 

include : 

(1) The names of the judges; 

Article 46. 

Arficle 47. 

[Bot modificd.] 

[Kot modified.] 

[Not rnodified.] 

[Not modified.] 

Article 48. 

Article 49. 

[Not modified.] 

Article 5 2 .  

[Not modified.] 

Article 53. 

[Not modified.] 

Article 55. 
[Paragraph I not modifkd.] 

4 rticle 54. 
A verbatim record shall be made of the ori.1 

ceedings, including the evidence taken, undlx 
supervision of the  Registrar. 

The report of the evidence of each witness 
read to him in order that, subject to the direc1:ion 
the Court, any mistakes may be corrected. 

The report of statements made by agents, 
or counsel, shall be communicated to them fo:- 
correction or revision,.subject to  the direction 
Court. . 
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Article 46. 

[Not rnodified.]' 

Article 47. 

[Not modifieri.] 

Article 48. 

[Not modified.] 

[Not modified.] 

[Not modified.] 

Article qg. 

Article 50. 

[Not modified.] 

Article 5 2 .  

[Not modified.] 

Article 53. 

[Not modified.] 

Article 54. 

[Not modified.] 

Article 55. 
[Not modified.] 

rnay either refuse to  allow the production or rnay sanction the produc- 
tion of the new document. If the Court sanctions the production of 
the new document, an opportunity shall be given to the other party 
of commencing upon i t . 

Article 49. 
I. In sufficient time before the opening of the oral proceedings, 47, Paras. 1 

each party çbalI inform the Court and, through thc Registry, the a"d 2 .  

other parties, of the nameç, christian names, description and residence 
of witnesses and experts whom it  desires to  be heard. I t  shall further 
give a general indication of the point or points to  which the evidence 
is to refer. 

2. Similarly, and subjek to Article 48 of these Rules and to the - 
preceding paragraph of this artide, each party sha l  indicate al1 other 
evidence which it intends to  produce or which it intends to  request 
the Court to take, including any request for the holding of an expert 
enquiry. 

Article 50. 45. 

The Court shall determine whether the parties shalI address the 
Court before or after the production of the evidence; the parties shall, 
however, retain the right to comment on the evidence given. 

Article gr. 44. 

The order in which the agents, counsel or advocates shall be 
called upon to speak shall be determined by the Court, unless there 
is an agreement between the parties on the subject. 

Article '52. - 

I. During the hearing, khich is under the control of the President, 
the latter, either in the name of the Court or on his own behalf, 
rnay put questions to  the parties or rnay ask thern for explanations. 

2. Similady, each of the judges may put questions to the parties 
+ or ask for explanations; nevertheless, he shall first apprise the 

President . 
3, The parties shall be free to answer at once or at a later date. 

. Article 53. 
I. Witnesses and experts shall be examined by the agents, counsel 51 .  

or advocates of the parties under the control of the President. 
Questions rnay be put to them by the President and by the judges. 
2. Each witness shall make the following solemn declaration 50. 

before giving his evidence in Court: 
" 1 solemnly dcclarè upon my honour and conscience that 1 will 

speak the truth, the whole truth and nothing but the truth." 

3. ~ a c h  expert shall rnake the following solemn declaration - 
before making his statement in Court: 

" 1 solernnly declare upon my honour and conscience that 
my, statement will be in accordance with my sincere belief." 

Article 54. 
I 

48. 

The Court rnay invite the parties to  cal1 witnesses or experts, 
or rnay cd1 for the production of any other evidence on points of 
fact in regard to which the parties arc not in agreement If need. 
be, the Court shail apply the provisions of Article 4 of the Statute 
of the Court. 

Article 55. 52.  

The indemnities of witnesses or experts who appcar at the instance 
of the Court shall be paid out of the funds of the Court. 

Article 56. 49. 

The Court, or the President should the Court not be sitting, shall, 
at the request of one of the parties or an jts own initiative, take 



( 2 )  The names of the agents, advocates and counsel; 
(3) The names, christian names, description and rcsidence of witnesses 

heard ; 
, (4) A specification of other evidence produced; 

(5) Any declarations made by the parties; 
(6) AI1 decisions taken by the Court cluring the hearing. 

The minutes of public sittings shall be prir 
published. 

Article 56. Article 56. 
Before the oral proceedings arc concluded, cach party may present his The party in whose favour an order for the 1 

bill of costs. of costs has been made rnay present his bill 
after judgment has been delivered. 

:d and 
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Article 56 

[Not modified.] 

the necessary steps for the examination of witnesses or experts 
otherwise than before the Court ilself. 

I. If the  Corirt considers it necessnry to arrange for an enquiry - 
or an expert repart, it shall issue an order to  tliis effect, after duly 
hearing the parties, stating the subjcct of the enquiry or expert 
report, and setting out the nurnber and appointment of the persons 
to hold the enquiry or of the experts and the formalities to be observed. 

2 .  Any report or record of an enquirÿ and any expert report shall 53. 
be communicated to the parties. 

Article 58. 

I. In the absence of any decision to the contrary by the Court, 44, para. 1. 

or by the President if the Court is not sitting at the time when the 
decision has to bc made, speeches or statements made before the 
Court in one of the officia1 languages shall be translated into the other 
ofici:il language; the same rnle shall apply in regard to  questions and 
answers. The Registrar shaI1 make the necessary arrangements for 
this purpose. 

z .  Whenever a language other than French or English is employed 44, para. 2. 

with the authorisation of the Court, the nccessary arrangements for 
a translation into one of the two officia1 languages shall be made by 
the party concerned; the evidence of witnesses and the statements 
of experts shall, kowever, be translated under the  çilpervision of the 
Court. ' In the case of witnesses or cxperts who appear at the instance 
of the Court, arrangements for translatioi~ shall be made by the 
Registry. 

3. The persons making the translations referred to in the preceding - 
paragraph shall make the following solernn declaration in Court: 

" 1 solemnly declare upon my honour and conscience that my 
translation will be a complete and faithful rendering of what 1 
am called upoii to translate." 

Article 59. 55 

I. The minutes mentioncd in Article 47 of the Statute of the 
Court shall include : 

The narnes of the j udges present ; 
The names of the agents, counsel or advocates present; 
The names, christian names, description and residence of 

witnesses and experts heard; 
A statement of the evidence produced at the hearing; 
Declarations made on behalf of tlie parties; 
A brief mention of questions put to the parties by the President 

or by the judges; 
Any decisions delivered or announced by the Court during 

the hearing. . 

z. The minutes of public çittings shall be printed and published. 

Article 60. 54, 

I. In  respect of each hearing held by the Court, a shorthand 
notc shall be made under the supervision of the Registrar of the 
oral proceedings, including the evidcnce takrn, and shall be appended 

- to  the minutes reierred to in Article 59 of thc present Kules. This 
note, unless otherwise decided by tlie Court, sha11 'contain any 
interpretations from one officia1 language to  the other made in Court 
by the interpreters. 

z .  The report of the evidence of each witness or expert shall 
be read to him in order that, under the supervision of thc Court, any 
mistakes rnay be corrected. 

3.  Reports of speeches or declarations made by agents, counsel 
or advocates shall be communicated to thcm for correction or revision, 
under the supervision of the Court. 



Article 57 
When the Court is not sitting, any measures for the preservation in 

the meantime of the respective rights of the parties shall be indicated 
by the President. 

Any refusa1 by the parties to conform to the suggestions of the Court 
or of the President, with regard to sitch measurcs. shall be placed on 
record. 



Article 57. 
An application made to the Court by one or both 

. of the parties; for the indication of interim measures 
of protection, shall have priority over al1 other cases. 
The decision thereon shall be treated as a matter of 
urgency, and if the Court is not sitting it shaIl be 
convened without delay by the President for the 
purpose. 

If no.application is made, and if the Court is not 
sitting, the President may convene the Court to submit 
to it the question whether such measures are expedient. 

In  al1 cases, the Court shali only indicate measures 
of protection after giving the parties an opportunity 
of presenting their observations on the subject. 

in te ri.^ Protection. 

Article 61. 

I. A request for the indication of intcrirn rneasurcs of protection - 
rnay be filed at any time during the proceedings in the case in con- 
nection with which it is made. Thc rcquest shall specify the case 
to  which it relates, the rights to be protected ancl thc interim measiires 
of which the indication is proposed. 

2 .  A request for the indication of interim measures ol protection 57, para. 1. 

shall have priority over al1 other cases. The decision thereon shall 
be treated as a matter of urgency. 

3. If the Court is not sitting, the members shall be convened para. I and 
by the President forthwith. Pending the meeting of the Court and neW. 

a decision by it, the President shall, if need be, take such measures 
as may appear to  him necessary in order to enable the Coiirt to give 
an effective decision. 

4. The Court rnay indicate interim measures of protection other - 
than those proposed in the request. 

5 .  The rejection of a request for the indication of interim measures - 
of protection shaI1 not prevent the party which has made it from 
making a fresh request in the same. case based on new facts. 

6. The Court rnay indicate interim measures of protection proprio 57, para. 2 .  

motu. If the Court is not sitting, the President rnay convene the 
members in order to submit to the Court the question whether it is 
expedient to  indicate such measures. 

7. The Court rnay at any time by reason of a change in the - 
situation revoke or modify its decision indicating interim measures 
of protection. 

8. The Court shaI1 only indicate interim measures of protection 57, para. 3. 
after giving the parties an .opportunity of presenting their observa- 
tions on the subject. The same rule applies when the Court revokes, 
or modifies a decision indicating such measures. 

g .  When the President has occasion to convene the members - 
of the Court, judgcs who have been appointed under Article 31 of the 
Statute of the Court shall he convenëd if their presence can be assured 
at the date fixed by the President for hearing the parties. 

PreEiminavy Objections. 

r. A preliminary objection must be filed at the latest before 38. para. 1. 
the expiry of the time-Iimit fixed for tlie fi1ing.b~ the party sub- 
mitting the objection of the first document of the written proceedings 
to be filed by that party. 

2.  The preliminary objection shall set out the facts and the 38. para. 2 .  

law on which the obiection is based. the submissions and a list 
of the documents in Support; these documents shall be attached; 
it shall mention any evidence which the party rnay desire to produce: 

3. Upon receipt by the Registrar of the objection, the proceedings 38, para. 3.  
on the merits shall be suspended and the Court, or the President 
if the Court is not sitting, shall fix the time within which the party 
against whom the objection is directed may present a written state- 

. ment of its observations and submissions; documents in support shaIl 
be attached and evidence which it  is proposed to produce shall be 

- - 

mentioned. 
4, Unless otherwise decided by the Court, the further proceedings 38. para. 4. 

shall be oral. 
5. After hearing the parties, the Court shall give its decision on - 

the objection or shall join the objection to  the merits. If the Court 
overrules the objection or joins it to the merits, it shall once more 
fix time-limits for the further proceedings. 



Article 58. 

An application for permission to  intervene, undcr the terms of Article 62 
of the Statute, must be communicated to the Registrar a t  latest before the 
commencement of the oral proceedings. 

Nevertheless the Court may, in exceptional circumstances, consider an 
an application submitted at a later stage. 

The application referred to in the preceding article shaI1 contain: 

(1) A specification of the case in which the applicant desires to 
intervene ; 

( 2 )  A statement of law and of fact justifying intervention; 
(3) A list of the documents in support of the application ; these docu- 

ments shall be attached. 

Such application shall be irnmediately conlmunicated to the parties, 
who shall send to the Registrar any observations which they may desire 
to make within a period IO be fixed by the Court, or by the President, 
should the Court not be sitting. 

Article 60. 

Any State desiring to  intervene, under the terrns of Article 63 of the 
Statute, shall inform the Registrar in wciting a t  latest before the commen- 
cement of the oral proceedings. 

[Not modified.] 

Article 59. 

Such observations shall be commu'ni 
State desiring t o  intemene and to al1 
intervener and the original parties 
thereon in Court; for this purpose the 
piaced on the agenda for a hearing th 
of which shall be notified to al1 concerned. 
will give its decision on the applicat 

the Court is not sitting, may, subje 
quent decision of the Court as regards the 

merits and within which the other parties 
their Counter-Cases. These tirne-limits, 
may not extend beyond the beginning of th 
in the course of which the case shall be heard. 

Article 60. I 
The notification provided for in Article 

Statute shall be sent to every State or 
the League of Nations which is 
tion relied upon in the special 
application as governing the 
Court. 



Article 63. 

When proceedings have been instituted by means of an application, cf. 40, para.  
a counter-claim Inay he presented in the submissions of the Coi~nter- 2.  No. 4. 

Memorial, provided that such counter-claim is directly connected 
with the siibject of the application and that i t  cornes within the juris- 
diction of the Coiirt. Any claim which is not directly connected with 
the subjcct of the original application must be put forward by means 
of a separate application and niay form the subject of distinct pro- 
ceedings or be joined by the Court to the original proceedings. 

V - INTERVENTION 

Article 58. 

[Not modified.] 

Arlicle 59. 

[Not modified.] 

Article 60. 

[Xot modified.] 

Intervention. 
l 
1 

Article 64. I 
I. An application for permission to  intervene under the terms 58, para. 1. 

of Article 62 of the Statute of tlic Coiirt shall be filed with the Re- 
gistry at latest hefore the commencement of the oral proceedings. 
z. The application shall contain: 59, para. I .  

A specification of the case ; 
A statement of law and of fact justifying intervention; 
A list of the documents in support of the application; these 

documents shall be attached. 

3. The appIication shall be communicated to the parties, who 59, para. 2. 

shall send to the Registry their observations in writing within a 
period ta be fixed by the Court, or by tlie President, if the Court 
is not sitting. 

4. The application to intervene shall be placed on the agenda 59, para. 3.  
- 

for a liearing, the date and hour of which shall be notified to al1 
concerned. Nevertheless, if the parties have not, in their written 
observations, opposed the application to intervene, the Court may 
decide that there shall be no oral argument. 

5 .  The Court will give its decision on the application in the form 59, para. 3 

of a judgment. ' (in f i l l e )  . 

Article 65. 

I. If the Court ndmits the intervention and if the party inter; - - vening expresses a desire to fiic a Memorial on the merits, the Court 
shali fix the time-limits within which thc hlcninrial shall be filed 
and within which the other iartics mny reply by Counter-3Ie1norials; 
the same course shalI be followed in regard to the Reply and the 
Kejoinder. If the Court is not sitting, the time-Iimits shall Be, fixed 
by the President. 

2. If the Court has not yet given its decision upon the  inter- 59, para. 4 
vention and the application to intervent: is not opposed, the President, 
if the Court is not sitting, niay, without prejudice to tlir decision of 
the Court on the question whether the application shoiild be granted, 
fix the time-limits within which the intervening party may file a 
Meniorial on the merits and ttie other parties inay reply by Counter- 
filemorials. 

3. In the cascs referred to in the two preceding paragraphs, the - 
time-limits shall, so far as possible, coincide with those already 
fixed in the case. . 

Article 66. 

I. The notification provided for in Article 63 of the Statute 60, para. I 

of the Court shall be sent to every Member of the League of Nations 
. or State which is a party to a convention invoked in the special 

agreement or in the application as governing the case rcferred to  
' the Court. A Member or State desiring to avaiI itself of the right 

conferred by the above-mentioned article shall file a declaration to 
that effect with the Registry. 



VI. AGREEMENT 
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The Court, or the President if the Court is not sitting, shall take the The Court, or the President if the Court is not 
necessary steps to enabIe the intervening State to inspcct the documents shall fix the tirnes within which States 
in the case, in so far as they relate to the interpretation of the convention intervene are to file any Cases. 
in question, and to submit its observations thercon to the Court. 

The Registrar shall take the necessary 
enable the intervening State ta inspect the 
in the case, in so far as they relate to  the 
of the convention in question, and to 
observations thereon to the Court. Such 
shalt be communicated to the parties, w1.o 
comment thereon in Court. The Court may 
tlie intervening State to reply. 

Article 61. 

sitting, 
des:.ring to 

steps to 
documents 

interprétation 
sutmit its 

obse-vations 
may 

a-ithorise 

If the parties conclude an agreement regarding the settlement of the 
dispute and give written notice of such agreement to  the Court before the 
close of the proceedings, the Court shall officially record the conclusion 
of the agreement. [Not modified.] 

Should the parties by mutual agreement notify the Court in writing 
that they intend to break off proceedings, the Court shall officially,record 
the fact and proceedings shall be terminated. 

VII. JUDGMENT 

Avticle 62. 

The judgment shall contain : 

(1) The date on which it is pronounced; 
(2) The names of the judges participating; 
(3) The names and style of the parties; 
(4) The names of the agents of the parties; 
(5) The conclusions of the parties; 
(6) The matters of fact; 
(7) The reasons in point of law; 

VI1 - JUDGMENT 

Article 62, 

[Nos. I to 9 not modified.] 



[Not modified.] 

[Not modified.] 

2. Any Member of the League of Nations or State, which is a -- 
party to the convention in question and to which the notification 
referred to has not bcen sent, may in the same way file with the 
Rcgistry a declaration of intention to intervene under Article 63 
of the Statute. 

3. Such declarations shall be comrnunicated to the parties. - 
If any objection or doubt should arise as to  whether the intervention 
is admissible under Article 63 of the Statute, the decision shall rest 
with the Court. 

4. The Registrar shall take the necessary steps to  enable the 60. paras. 2 
intervening party to inspect the documentç in the case in ço far as and 3.  
they relate to the interpretation of the convention in question, anti 
to submit its written observations thereon to the Court within a time- 
limit to be fixed by the Court or by the President if the Court is not 
sitting. 

5. These observations shaIl be communicated to the other parties 60.  para. 3. 
and rnay be discussed by them in the course of the oral proceedings; 
in these proceedings the intervening party shall take part. 

Ap#eals lo the Court. 

Article 67. - 

I. When an appeal is made to the Court against a decision given 
by some other tribunal, the proceedings before the Court shali be 
governed .by the provisions of the Statute of the Court and of the - 
present Rules. 

2. If the document instituting the appeal must be filed withir! 
a certain limit of time, the date of the receipt of this document iii 
the Registry will be taken by the Court as the material date. 

3. The document instituting the appeal shall contain a precisc 
statement of the grounds of the objections to  the decision complained 
of, and thesc constitute the subject of the dispute referred to the 
Court. 

4. An authenticated copy of the decision complained of shall be 
attached to the document instituting the appeal. 

5. I t  lies upon the parties to produce bcfore the Court any useful 
and relevant material upon which the decision complained of was 
rendered. 

Sedtlement and Discontifiuance. 

Article 68. GI. 

If, at any time before judgment has been delivered, the parties 
conclude an agreement as to the settlement of the dispute and so 
inform the Court in writing, or by mutual agreement inform the Court 
in writing that they are not going on with the proceedingç, the Court 
will make an order officialiy recording the conclusion of the settle- 
ment or the discontinuance of the proceedings; in either case the order 
will prescribe the removal of the case from the list. 

Article 69. - 

I. If in the course of proceedings instituted by means of an 
application, the applicant inforrns the Court in writing that i t  is 
not going on with the proceedings, and if, at  the date on which this 
communication is received by the Registry, the respondent has not 
yet taken any step in the proceedings, the Court will make an order 
officially recording the discontinuance of the proceedings and directing 
the removal of the case from the list. A copy of this order shall be sent 
by the Registrar to the reçpondent. 

2. If, at the time when the notice of discontinuance is received, 
the reçpondent has already taken some step in the proceedings, the 
Court, or the President if the Court is not sitting, shall fix a time- 
limit within which the respondent must state whether it  opposes the 



Article 63. Article 63. I 

1922 1926 

(8) The operative provisions of t~he judgment; 
(9) The decision, if any, referred to in Article 64 of the Statute. 

(IO) The number of the judges constitcting 
majority contemplated in Article 5: 
Statute. 

.The opinions of judges who dissent from the judgment shall be attached Dissenting judges may, if4they so desire, 
thereto should they express a decire to  that effect. the judgment either an exposition of their ir 

opinion or the statement of their dissent. 

After having been read in open Court, the text of the judgment shall When the judgment 
forthwith be communicated to  al1 parties concerned and to the Secretary- signed and sealed copies thereof shall be 
General of the League of Nations. to  the parties. 

This text shall forthwith be 
Registrar, through the 

- Membcrs of the League 
entitled to  appear before the Court. 

the 
of the 

~ t t a c h  to  
dividual 

ArticEe 64. Article 64. 

The judgment shall be .regarded aç taking effect on the day on which 
it  is read in open Court, in accordance with Article 58 of the Stntute. [Not 'modified.] 

Article 65. Article 65. 
A collection of the judgments of the Court shall be printed and published 

under the responsibility of the Registrar. [Not modified.] 

VIII. &VISION VI11 - REVISION AND INTERPRETATION 

Article 66.  

Application for revision shall be made in the same form as the appIic R t' ion 
mentioned in Article 40 of the Statute. 

I t  shaIl contain : 

(1) The reference to the judgment impeached; 
( 2 )  The fact on which the application is based; 
(3) A list of the documents in support; these documents shail be 

attached. ' 

I t  shall be the duty of the Registrar to  give immediate notice of an 
application for revision to the other parties concerned, The latter may 
submit observations within a time limit to be fixed by the Court, or by 
the President should the Court not be sitting. 

If the judgment impeached was pronounced by the full Court, the 
application for revision shall also be dealt with by the full Court. If the 
judgment impeached was pronounced by one of the Chambers mentioned 
in Articles 26, 27 or 29 of the Statute, the application for revision shall 
be dealt with by the same Chamber. The provisions of Article 13 of the 
Statute shall apply in al1 cases. 

If the Court, under the third paragraph of Article 61 of the Statute, 
makes a special order rendering the admission of the application condi- 
tional upon previous compliance with the terrns of the judgment impeached, 
this. condition shali be immediateiy communicated to the applicant by 
the Registrar, and proceedings in revision shall be stayed pending receipt 
by the Registrar of proof of previons compliance with the original judgment 
and until such proof shall have been accepted by the Court. 

Article 66. 

[Paragraph I not modified.] I 
I t  shall contain: 

(a) A specification of the judgment impea hed; 
( b )  The facts upon which the application s based; 
(c) -4 list of the supportirig documents; th se docu- 

ments shall be attached to the applic tion. l 
[Paragraph 3 not modified.] 

If the Court, under the third paragraph 
of the Statute, by a special judgment 
admission of the application conditi 
compliance with the terms of the judgmen 
this condition shall be immediately corn 
the applicant by the Registrar, and p 
revision shall be stayed pending receipt 
trar of proof of previous complian 
judgment and until such proof shall 
cepted by the Court. 

2.  A request to the Court to constr 
which it has given may be made eithe 
cation of a special agreement betwee 
or by an application by one or mor 

The agreement or application sha 
(a) A specification of the judgm 

tation of which is requested; 
( b )  An indication of the precise 

dispute. 



Article 63. 

discontinuance of the proceedings. If no objection is made to the 
discontinuance before the expiration of the time-limit,, acquiescence 
will be presumed and the Court will rnake an order officially recording 
the discontinuance of the proceedings and directing the removal of 
the case from the Iist. If objection is made, the proceedings shall 
continile. 

O 

[Not modified.] 

Article 64. 

[Not rnodified.] 

Article 65.  

A collection of the judpentç,  orderç and adviçory 
opinions of the Court shall be printed and published 
under the responsibility of the Registrar. 

Article 66. 

[Not modified.] 



If the requcst for interpretation is made 
of an application, it shall be the duty of th 
to  give immediate notice of such applica 
other parties, and the Iatter may submit 
within n time-limit to be fixed by the Co 
President, as the case may be. 

8 The Court may, whether the request 
agreement or by application, invite t 
furnish further written or oral explanations. 

3. If the judgment impcached or to  
was pronounced by the full Court, the 
revision or the request for interpreta 
be dealt with by the full Court. If the 
pronounccd by one of the Chambers 
Articles 26, 27 or 29 of the Statute, 
for rcvision or the request for interpr 
deaIt with by the same Chamber. 
of Article 13 of the Statute shall appl 

4. Objections to  the Court's juris 
or to construe a judgment, or other si 
objections, shall be dealt with acc 
cedure 1ai.d down in Article 38 of 

5. The Court's decision on rcquests for 
interpretation shall be given in the form of a 

Except as provided undcr the present section, the ruIes for procedure 
before the full Court shall ayply to summary procedure. [Not modified.] 

Article 67. 

Article 68. Article 68. 
Upon receipt by the Registrar of the document instituting proceed- 

ings in a case which, hy virtue of an agreement between the parties, is to 
be dealt with by stimrnary procedure, ttie President shall convene as soon 
as possibIe the Chamber referred to in Article 29 of the Statute. 

article, shall be filed. 
- 

of the case. 
Article 69. Article 69. 

The proceedings are opened by the presentation of a Case by each party. 
These Cases shall be communicated by the Registrar to the members of 
the Chamber and to the opposing party. 

The Cases shall contain reference to al1 evidence which the parties may 
desire to produce. 

Should the Chamber consider that the Cases do not furnish adequate 
information, it may, in the absence of an agreement to the contrary between 
the parties, institi~te oral proceedings. I t  shall fix a date for the cornmence- 
ment of the oral proceedings. 

Summary proceedings are opened by the 
tion of Cascs according to thc provisions of 
paragraph r ,  of the present Rules. If a Case 
sented by one party onIy, the other party O: 

shall present a Counter-Case. In the event 
simultaneous presentation of Cases by the 
the Chamber may invite the presentation, 
same conditions, of Counter-Cases. 

The Cascs and Counter-Cases, which shall 
municated by the Registrar to the members 
Chamber and to opposing parties, shall 
evidence which the partics rnay desire to 

Sliould the Chamber consider that the 
do not furnish adequate information, it ma!', 

presenta- 
A:ticIe 39, 

is pre- 
parties 
of the 

parties, 
ulder the 

be com- 
of the 

meition al1 
poduce. 

documents 
in the 



A~t ic le  67. 

[Not modified.] 

Article 68. 

[Not modified.] 

SECTION 2 - PROCEDURE BEFORE THE SPECIAL CHA~IBHRS 
AND THE C H A M B E R  FOR S U M A ~ A R Y  PROCEDURE 

. 
Article 70. 67. 

Procediire before the Chambers mentioned in Articles 26, 27 and 
zq of the Statute of the Court shall, subject to the provisions of the . 
Statute and of these Rules relating to the Chambers, be governed by 
the provisions as to  procedure before the full Court. 

I. A request that a case should be referred to one of the Chambers 35, 3, para. 1. 
mentioncd in Articles 26, 27 and 29 of the Statute of the Court, must 
be made in the document instituting proceedings or must accompany 
that document. Effect wiIl be given to the request if the parties arc 
in agreement. 

2 .  Upcin receipt by the Registry of the docume~it instituting 68, para. I .  

proceedings in a case brought before one of the Chambers mentioned 
in Articles 26, 27 and 29 of the Statute, the President of the Court 
shall comrnunicate the document to the membcrs of the Chamber 
concerned. He shall also take such steps as rnay be necessary to assure 
the application of Article 31, paragraph 4, of the Statute. 

3. The President of the Court shaIl convene the Chamber at the 68, para. 2. 

earliest date compatible with the requirements of the procedure. 
4. As soon a s t h e  Chamber has met in order to  go into the case - 

submitted to it,' the powers of the President of the Court in respect 
of the case shall be exercised by the President of the Chamber. 

Article 72. 

I. The procedure before the Chamber for Summary Procedure - 
shall consist of two parts: written and oral. 

2. The written proceedings shall corisist of the preçentation of a 69. para. 1. 

single written statement by each party in the order indicated in 
Article 41 of the preçent Ruleç; to it must be attached the documents 
in support. The Chamber may however, if the parties so request or in 
view of the circurnstances and aftcr hearing the parties, cal1 for the 



At the hearing, the Chamber shall call upon the parties to  supply oraI 
explanations. I t  may sanction the production of any evidence mentioned 
in the Cases. 

If it is desired that witnesses or experts whose names are mentioned in 
the Case should be heard, such.witnesses or experts must be available to 
appear before the Chamber when required. 

Article 70. 
The judgment is the judgrnent of the Court rendered in the Chamber 

for Sumniary Procedure. I t  shall be resd at a public sitting of the Chamber. 

absence of an 
parties, institute oral proceedings. I t  
for the commencement of the oral 

At the hearing, the Chamber 
parties to  supply oral 
the production of 
documents. 

If it is desired that witnesses or experts whos names 
are mentioned in the documents should be ! heard. 

Article 70. I I 

such witnesses or experts rnust be available to  
before the Chamber when required. 

[Not modified.] 

appear 



pl'esentation of such other written statement as may appear 
fitting. 

3. The written statements shaI1 be communicated bp the Registrar 69, para. 2. 

to the members of the Chamber and to opposing parties. They shall 
mention al1 evidence, other than thc documents refcrred to in the 
preceding paragraph, which the parties desire to produce. 

4. When the case is ready for hearing, the President of the 69, paras. 3 
Chamber shall fix a date for the opening of the oral proceedings, unless and 4. 

the parties agree to dispense with them; even if there are no oral 
proceedings, the Chamber always retains the right to cal1 upon the 
parties to suppIy verbal explanations. 

5. l i tnesses  or experts whose names arc ~rientioned in the writ- 69, para. 5. 
ten proceedings must be available so as to appear before the Chamber 
when their presence is rcquired. 

Article 70. 

[No t modified.] 

Article 73. 70. 

Judgments given by the Special Chambers or by the Chamber 
for Summary Procedure are judgments rendered by the Court. 
They will lie read, however, at  a public sitting of the Chamber. 

Article 74. 

I .  The judgment shall contain : 

The date on which it  is pronounced; 
The names of the judges participating; 
A statement of who are the parties; 
The names of the agents of the parties; 
A summary of the proceedings; 
The submissions of the parties; 
A statement of the facts; 
The reasons in point of law; 
The operative provisions of the judgment; 
The decision, if any, in regard to costs; 
The number of the judges constituting the ~najority 

2. Disaenting judges mav, if they so desire, attach to the judgment 
either an exposition of their individual opinion or a statement of 
their dissent. 

AdZC1e 75. 63. 

1.. m e n  the judgment has been read in public, one original 
copy, duly signed and sealed, shall be placed in the Archives of the 
Court and another shall be forwarded to each of the parties. 

2. A copy of the judgment shall be sent by the Registrar to Mem- 
bers of tlie 1,eague of Nations and to States entitled to appear before 
the Court. 

Article 76. 64. 

The judgment shalt bc regarded as taking effcct on the day on which 
it is read in open Court. 

Article 77. . - 56. 

The party in whose favour an order for the payment of the costs 
has been made may present tiis bill of costs after judgment has 
been delivered. 

Article 78. 

I. A requcst for the rcvision of a j udgmcnt shall be made by an 66, I. 

application. 



Heading 2 .  - Advisory Procedure. Heading 2. - Advisory Procedure 

Article 71. Article 71.1 
Advisory opinions shalI be given after deliberation by the full Court. Advisory opinions shall be given after deli 

by the full Court. They shall mention the nu 
the judges constituting the majority. 

On LZ qztestion relaling tu an existing dis$z$te 
two o r  more States o r  Members of the League of 
Avticle J I  of the Statute shnll apply. In case 
the Courf shall decide. 

The opinions of dissenting judges may, a t  their request, be attached Dissenting judges may, if they so desire, a 
to the opinion of the Court. the opinion of the Court either an exposition 

individual opinion or the statement of their 

ration 
ber of 

etween 
alions, 
doubt 

%ch t o  
E their 
issent. 

1 The paragraph in itaIics 
amendment adopted by the 



1 
The application shall contain : 

A specification of the judgment of which the revision is desired; 
The particulars necessaryto show that the conditions laid down 

bv Article 61 of the Statute of tlie Court are fulfilled: . . 

A list of thc documents in support; these documents shall be 
attached to the application. 

2. The request for revision shall be communicated by the Registrar 
to  the other parties. The latter may submit observations within a 
time-limit to be fixed by the Court, or by the President if the Court 
is not sitting. 

3. If the Court makes the admission of the application conditiorial 
upon previous compliance with the judgment to be reviçed, this 
condition shall be cornmunicated forthwith to  the applicant by the 
Registrar and proceedings in revision shall be stayecl pending receipt 
by the Court of proof of compliance with the judgment. 

* _  

Article 79. 66, 2. 

I. A request to the Court to interpret a judgment which it has 
given may be made either by the notification of a special agreement 
between the parties or by an application by one or more of the parties. 

2 .  The special agreement or application shall contain: 
A specification of the judgment of which the interpretation is 

requested; 
Mention of the precise point or points in dispute. 

3. If the request for interpretation is made by rneans of an applica- 
tion, the Registrar shaI1 cornmunicate the application to the other 
parties, and the  latter may submit observations within a timc-Iimit 
to he fixed by the Court, or by the Yresident if the Court is not sitting. - 

4. Whether the request be made by special agreement or by 
application, the Court may invite the parties to  furnish further . 
written or oral explanations. 

Article 80. 66, 3. 

If  the judgrnent to  be revised or to be interpreted was rendered 
by the fuII Court, the request for its revision or for its interpretation 
shall be dealt with by the full Court. If the judgment was pronounced 
by one of the Chambers mentioned in Articles 26, 27 or 29 of the 
Statute of the Court, the request for revision or for interpretation 
shall be dealt with- by the same Chamber. 

Article Br. 66, 5. 

The decision of the Court on reqiiests for revision or interpretation 
shall be given in the form of a judgment. 

Heading 2.  - Advisory Procedure. 

Article 71. 

[Not morlified .] 

Heading III. - Advisory Opinions, 

Article 8 2 .  - 

In .proceedings in regard to  advisory opinions, the Conrt shall, 
in addition to the provisions of Chapter IV of the Statute of the 
Court, apply the provisions of the articles hereinafter set out. I t  shall 
nlso be giiided by the provisions of the present Rules which apply 
in contentious cases to the extent to which it recognises thern to 
.be applicable, according as the advisory opinion for which the Court 
is asked relates, in the ternls of Article 14 of the Covenant of the 
League of Nations, to a " dispute " or to a " question ". 

Article 83. 71, para. 2 .  

If the question upon which an advisory opinion is requested reIates 
to an existing dispute between two or more Members of the League 



Article 72. 
Questions upon which the advisory opinion of the Court is asked shall 

be laid before the Court by means of a written request, signed either by 
the President of the Assembly or the Prcsident of the Council of the 1-eague 
of Nations, or by the Secretary-General of the League under instrilctions 
froiii the Assembly or the Council. 

The reqiicst shall contain an exact statement of the question upon 
which an opinion is required, and shall be accompanied by al1 documents 
likely to throw light upon the question. 

Article 73. 

The Registrar shall forthwith give notice of the request for an adiriçory 
opinion to the memhers of the Court, and to the Members of the 1,eague 
of Nations, through the Secretary-General of the League, and to the 
States mentioned in the Annex to the Covenant. 

Notice of such request shall also be given to anv international organisa- 
tions wliich are likely to be able tci furnish information on the question. 

Article 74. 

Any advisory opinion which may be given by the Court and the request 
in response to which it  was given, shall be printed and published in a 
special collection for which the Registrar shall be responsible. 

1926 

drl ir le  72. 

[Nnt modified.] . 

I.  Thc Registrar shall forthmith givc 
request for an advisory opinion to the 

1-eague or State admitted to  appear beforc 
or international organisation considered by 
(or, should it  not be sitting, by the 
likely to be able to furnish information 

sented written or oral statements or both s al1 be 
admitted to comment on the statements m t de hy 

that-the Court will be prepared to receivc, 
time limit to be fixed by the President, 
statements, or to hear, a t  a public sitting to 
for the purpose, oral statements relating 
question. 

Should any State or Memher referred to in 
parasaph have failed to receive the communication 
specified, above, such State or Member may 
desire to submit a written statement, or to be 
and the Court will decide. 

z .  States, Members and organisations havirg 

Court or, should it not be sitting, the 
decide in each particular case. 
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Article 74 .  I 
Advisory opinions shall be read in open 

notice having been given to the Secretary-Ciencra1 
of the League of Nations and to the representatives 
of States, of Rfembers of the League and of 
national organisations imrnediately concerned. 
Registrar shall take the necessary steps in 
ensure that the text of the advisory opinion is 
hands nf the Secretary-General at  the seat 
League at the date and hour fixed for the meeti 

. for the reading of the opinion. 
Signed and sealed original copies of 

opinions shall be placed in the archives of the 
and of the Secretariat of the League. Certified 
thereof shall be transmitted by the Registrar to 
to Members of tlie League, and to internationa.1 
nisations immediately concerned. 

Any advisory opinion which may be given 
Court and the request in response to  which it i:. 
shall be printed and published in a special 
for which the Registrar shall be responsible. 
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Article 72.  

[Not modified.] 

of Nations or States, Article 31 of the Statute of the Court shail 
apply, as also the provisions of the present Rules concerning the 
application of that article. 

Article 84. 
I. Advisory opinions shall be given a.fter deliberation by the 71,  para, r .  

full. Court. They shall mention the number of judges constituting 
the majority. 

2. Dissenting judges may, if they so desire, attach to the opinion para. 3- 
of the Court either an exposition of their individual opinion or the 
statement of their dissent. 

Article 85. 
I. The Registrar shall take the necessary steps in order to ensure 74. para 1. 

that the text of the advisory opinion is in the hands of the Secretary- 
General at  the çeat of the League of Nations at the date and hour 
fixed for the sitting to be held for the reading of the opinion. 
2. One original copy, duly signed and sealed, of every advisory 74. para '. 

opinion shall be placed in the archives rrf the Court and another in 
those of the Secretariat of the League of Nations. Certified copies 
thereof shall be transmitted by the Registrar to Memberç of the 
League of Nations, to States and to international organisations 
directly concerned. 

[Not rnodified.] 

[Paragraphs I and 2 not modified.] 

[Paragraph 3 deleted.] 



1922 

Heading 3. - Errors. 

1926 

Heading 3. - Errors. 

Article 75. Article 75.. 

The Court, or the President if the Court is not sitting, shall be eniitled 
to correct an error in any order, judgment or opinion, arising from a slip [Nat rnodified.] 
or accidental omission. 

Done ai  The Hague, the twenty-fourth day of March, one thousand Done at The Hague, the thirty-first day c 
nine hundred and twenty-two. one thousand nine hundred and twenty-six. 



Heading 3. -- Errors. 

Article 75. 

[Not modified.] 

Article 86. - 

The present Rules of Court which are adopted this eteventh day 
of March, 1936, repeal, as from this date, the Rules adopted on 
March zqth, 1922, as revised on July 31st, 1926, and amended on j 

September 7th, 1927, and February z ~ s t ,  1931. 

Done at The Hague, this eleventh day of March nineteen hundred 
and thirty-six. 
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SUBJECT INDEX TO THE RULES OF COURT ADOPTED ON MARCH l l t h ,  1936 

A. 1 CASES (cont.) 

ADJOURNltfENT OF HEARTNG OF A CASE, see 
Cases : Ordcr of taking-. 

GENERAL LIST OF-, see General 1-ist. 
INSTITUTION O F  PROCEEDINGS, Sec that  titie. 
LABOUR CASES 

(See also Chambeys of the Court : Special Chaiii- 
bers.) 

ORDER OF ENTRY ON THE GENERAL LIST OF- 

ADJOURNMEXT 0 1 7  SITTING, see C o ~ t v t :  Sittings. 

ADNIKISTKATIVE BUSINESS OF THE COURT 
(Private deliberations upon-) 

ADVISORY OPINIONS. 
ADOPTION OF DECISION by  a majority of the judges 
APPLICATION OF PROVISIONS which apply in conten- 

tious cases in respect of proceedings in regard 
to- 

APPOINTMENT OF  JUUGES " A D  HOC " for question 
relating to  existing dispute (Article 3 1  of 
Statute) 

COMMUNICATION of-: 
Original and certified copies 
Text to be in the hands of the Secretary-General 

a t  seat of 1.. of N. nt  time of reading of 
opinion in open Court 

DELlBERATION ON-BY FULL COURT 

DELlVERY OF-? 
I n  open Court 

DISSENTING OPINIONS TO- 

EXISTING " DISPUTE " in the terms of Article 14 
of L. of N. Covenant 

PROVISIONS CONCERNING- ~ ~ e n e r a l )  
PUBLICATION OF- 
RELATING TO A '' QUESTION " 

SIGNATURE OF- 

ORDER OF T A K I N b :  

Adjournment of hearing (Procedure on requeît 
for-) 

Determination of- (general rule) 
Postponement of commencement or continu- 

ance of hearings 
Priority granted 

READY FOR HEARING 

SETTLEMENT AND DISCONTINUANCE: 
-4greement conctuded between the parties for- 
Order of Court officially recording-and direct- 

ing removal of case from list 
Provision for objection to  unilateral notification 

by applicant, if respondent has already taken 
some stcp in proceedings 

Unilateral notification by applicant before any 
step in proceedings taken by  respondent . 

TRANSIT A N D  COMMUNICATIONS 
(See also Chambers of the Court : Special Cham- 

bers ) 

CERTXFIED COPY. . 
ADVISORY OPINION, see Advisory opinions. 
DOCUMENTS, see Documents (general), and Wriiten 

puoceedings. 

ADVISORY PROCEDURE (Provisions concern- 
ing-1 

AGENTS, COUNSEL OR ADVOCATES. 
ADDRESS (Permanent-) of Agent a t  seat of Court CHAMBERS OF THE COURT. 
EXAMINATION OF WITNESSES AND EXPERTS BY- 

HEARING OF-BY COURT, and order of speaking as 
between- 

MEETING OF AGENTS WITH PRESIDENT for state- 
ment of views on procedure 

NAMES O F  A G E N T S  STATED I N  JUDGMENT 
NOTlFlCATION OF APPOINTMENT OF AGENT: 

Applications to  intervene; interventions as of 
right; requests for revision or for interpreta- 
tion of a judgment 

Case hrought by application 
Case brought by special agreement 

REPRESENTATION O F  PARTIES BY AGEKTS 

SIGNATURE BY AGENT:  

Documents of written proceedings 
Original of an  application. and legalisation of- 

SPEECHES A N D  DECLARATIONS BY-, See O Y U ~  
pvoceedings : Speeches, etc. 

CHAMBER FOR SUMMARY PROCEDURE: 

Communication of documents retating to a case 
before- 

Composition of- 
Convocation of-by President of Court 
Election of members and substitute members 
Institution of proceedings by request for refer- 

ence of a case t e  
Interpretation of judgment by- 
Judges ad hoc appointed in- 
Judgments of-and their delivery 
Oral proceedings 
Period of appointment 
Places ceded by members of-to niembers of 

Court or judges ad hoc of the nationality of 
the parties concerned in a case 

President of- : 
Appointment, and ex oficio presidency of 

Prcsident or  Vice-President of Court if 
elected a member 

Powers exercised by- 

APPEAL TO THE COURT against a decision given 
by sorne other tribunal (procedure) 

APPLICATION INSTITUTING PROCEEUINGS, 
see Instittition o j  proceediprgs. 

Revision of judgment by- 
Rules of procedure for- 
Written proceedings 

ASSESSONS ('l'echnical-). 
LABOUR CASES : appointment 
SOLEMN DECLARATION BY- 
TRANSIT AND COMMUNICATIONS CASES; appoint- 

ment and request for appointment 

SPECIAL CHAMBERS: 

Appointment and composition of- 
Assessors (Technical-) appoirited to  sit in- 
Convocation of-by President of the Court 
Election of members and substitute members 

of- 
Institution of proceedings before- 
Interpretation of judgment by- 
judges ad AOC appoint4 in- 
Judgments of-and their delivery 
Labour cases; appointment and composition 
Period of appointment 
Places ceded by members of-to members of 

Court or judges ad hoc of the nationality of 
the parties concerned in a case 

CASES. 
COMPLETION BY MEMBERS OF COURT OF-which 

they may have begun, see Members O/ the Court : 
Term of office. 

CONDUCT OF THE cAse (orders and decisions con- - 
cerning-) 

DISCONTINUANCE OF-, see " Settlernent and dis- 
continuance " below. 



SUBJECT INDEX TO THE RULE;  

CHAMBERS O F  THE COURT (cont.). 
SPECIAL CHAMBERS (con;.) : 

Presidents of-: 
Appointment, and ex oficjicio presidency of Pre- 

sident or Vice-President of Court i f  elected 
member 

Powers exercised by- 
Procedure before-governed by provisions as 

to procedure before the full Court 
Rwision of judgment by- 
Transit and communications cases; appointment 

and composition 

CO~IbIUNICATIONS TO AND FROV THE 
COURT, see Registrar of  the Coüvt: Duties of-. 

COhlPETENCE OF THE COURT. see Jurisdic- 
tion of the Cozwt. 

COKTEN TIOUS PROCEDURE (provisions con- 
cerning-) 

CONVEXTIONS (Tnternational-) ; intervention by 
States parties ta-, other than those concerned 
in the case, if construction in question 

CONVOCATION. 
JUDGES " A D  HOC ", see Judges ad hoc. 
MEMBERS OF THE COURT, see Meinbers of the Court. 

CORRECTION OF SLIP OR ERROR IN A DOC- 
UMENT 

COSTS 

COUNSEL, se6 Agents, Counsel ou Advocales. 

COUNTER-CLAIMS (Procedure for presentation 
of-) 

COUNTER-MEXORIAL, see Writ ten proceedings : 
Counter-Memorial. 

COURT. 
COMPOSITION OF-: 

Judges of the nationality of the contesting 
parties (ad hoc) 

Number of judges may ercceed nurnber fixed by 
the Statute when judges ad hoc included in- 

Number of members of Court on long leave not 
to exceed two 

Order of leaves provided for in Article 23 ( 2 )  of 
Statute 

President and Vice-President not to take long 
leave at same time 

Quorum, see " Quorum '' below. 
To finish a case hegun before the new election of 

the whole Court 
CONSTITUTION and working of- 
CONVOCATION OF-, see illembers of the Court : Con- 

vocation. (See also Judges ad hoc: Convoca- 
tion.) 

DECISIONS OF- (speciai provisions) : 
Admissibility of intervention under Article 63 

of Statute 
Admission t o  private deliberations of persons 

other than those authorised to take part 
therein, and the Registrar or his substitute 

Application to intervene in view of legal interest 
Ry a majority of the judges present 
Costs of parties 
Dispute as to whether Court has jurisdiction 
On disputes between parties: 

Doubt or objection arising after communica- 
tion of notification re nomination of judge 
ad hoc 

Production of a new document after termin- 
ation of ivritten proceedings 

Request for adjournment of a case, if Presi- 
dent decides to submit question to Court 

Request for assessors to be attached to the 
Court under Article 27 (2) of Statute 

Proceedings after the filing of a preliminary 
objection 

Requests for revision or interpretation of judg- 
ments 

Reservation as to  subsequent decisian by Court 
in connection with powers exercised by Presi- 
dent if Court not sitting 

To hold documents of nritten proceedings in a 
particular case a t  disposal of a Government 

COURT (cont.).  
nEcIsroNs OF- (special provisions) (cont.) : 

Translation of speeches from one official lan- 
guage to the other 

Urgent decisions on request for indication of 
interini measures of protection 

Validity of a proceeding taken after the expira- 
tion of a time-limit 

(See also Judgntents, and Ordevs.) 
DELIBERATIONS, see " Private deliberations " 

below. 
ELECTIONS To-, see Meinbers of the Court:  Blec- 

tion. 
FUNDS : 

Indemnities of witnesses or experts, see Experts, 
and Witnesses. 

JURXSDICTION OF-, see Jurisdiction of Coirrt. 
MEETINGS OF-, see " Private deliberations " and 

" Sittings " below. (See also Public sittings.) 
MEMBERS OF THE-, see ~Wewtbers of the Court. 
MINUTES OF SITTING OF-, see Minidtes of meetings. 
OPINIONS GIVEN BY-.  see .4dvisory opiwions. 
PARTIES I N  CASES BEFORE THE-, see Parties, etc. 
PERniAPjENrLY I N  SESSION, except during judicial 

vacations 
PRESIDENT OF-, see Puesident o f  the Court. 
PRIVATE DELIBERATIONS OF-: 

Administrative matters 
Presence of persons not authorised t a  take part 

in-: special decision ue admission 
Upon disputes and advisory opinions 

PROCEDURE: 

Advisory-, see A d v i s o ~ y  opiniov&s, and Advisory 
procedure. 

General 
Modifications or additions to the Rules proposed 

jointly by parties 
Oral-, see Oral proceedings. 
Preliminary measures (contentious cases) 
Rules of- ' 

Views of the parties with regard to-to be ascer- 
tained by President 

Written-, see Writtdn proceedirig~. 
P U B I J C  SITTINGS, see that titie. 
QUORUM OF MEMBERS OF- 

. SITTINGS OF-: 

Adjournment by President if it is found thore 
is no r1uorum 

Date and hour fixed by President 
PresitIrnt to preside at meetings of full Court 

VAcnNcres I N :  see Mzinbevs of the Court:  Dis- 
misaal. 

VACATIONS, see ,Tudicial vacnlions. 
VICE-PRESIDENT of-, see v ice -P~es iden t .  

DATE OF RECEIPT of a document in Registry is 
the material date 

DECISIONS OF COUKT, see Court. (Sec also Judg- 
wients, and Orders.) 

DECLAKATION .4CCEPTING JURISDICTION 
O F  COURT, see Jttrisdiction o f  Court:  Declara- 
tion, etc. 

DIPLOMATIC REPRESENTATIVE of a party a t  
The Hague; signature, or legalisation of signature, 
of an application instituting proceedings 

DISCONTINUANCE OF PROCEEDINGS I N  A 
CASE, see Cases : Settlcmertt and discontinu- 
ance. 

DISMISSAL OF A MEMBER OF COURT, see 
Members of  the Court. 

DISSENTING OPINIONS to judgments or advis- 
ory opinions 

DOCUMENTS (generat) . 
AUTHENTLCATED COPY of decision complained of, 

attached to document instituting an " appeal " 
CERTlFlED COPIES OF- 
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DOCUMENTS (general) (cont .). Rules. 
COMMUNICATION OF-fited in a Case 33, 34, 43 (11 

44 11) 
CORRECTION O F  SLIP OR E R R O R  IN- 4O ( O )  
DATE OF-, see Dale of veceipt, etc. 
ORIGINAL TEXT 48 (11 

/ 
PRINTING OF-arrangea for by Registrar a t  request 

of a party 40 (4! 
PRODUCTION OF-: 

Procedure on refusal of consent by opposing 
party t-after termination of written pro- 
ceedings 48 (2) 

Submission of nexv document after the expira- 
tion of time fixed for filing 48 (1) 

REGISTRATION OF- 21 (2) 

TRANSLATION OF-, see Translation O/ documents. 

DOCUMENTS I S  SUPPORT O F  AN " APPEAL " 
against a decision of some other tribunal 67 (4, 5 )  

DOCUbIBNTS 1-i SUPPORT OF AN APPLICA- 
TION. 
FOR PERMISSIOK TO INTERVENE 64 (z) 
FOR REVISION O F  A JUDGMENT 78 (11 

DOCUMENTS I N  SUPPORT O F  WRITTEN 
PROCEEDIKGS. 
CHAMBER FOR SUblMARY PROCEDURE 72 (z) 
GENERAL PROVISIONS FOR- ' 437 44 (11 
PREI.1MINARY OBJECTIONS 62 ( Z n  3)  
TRANSLATION into one of officia1 languages of the 

Court 43 (2) 

DOCUMENTS O F  THE WRITTEN PROCEED- 
INGS, see Written proceedings. 

E. 

ELECTIONS. 
C I i A M R E R  FOR S U M M A R Y  PROCEDURE AND SPECIAL 

CHAMBERS, see Chambers of the Court. 
MBMBERS OF THE COURT. see ~ZIembers of the Court. 
PRESJDENT, see Presidest.  
REGISTRAR A N D  DEPUTY-REGISTRAR, see Repistvar. 

' VICE-PRESIDENT, see Vice-President. 

ENQUIHIES COXCERNING WORK OF COURT, 
see Re,nistrar : Uuties of-. 

ENQUIRY ARRANGED FOR BY THE COURT 
or requested by s party 

EVIDENCE. 
A R R A N G E M E N T S  FOR TAKING OF- 

CORRECTION OF REPORT OF ORAL-under supervi- 
sion of Court 

EXPERT ENQUIRY OR OPIKION, see that  title. 
PROCURED ON THE SPOT, or taken otherwjse 

than bcfore the Court itçelf 
PRODUCTION OF-: 

" Appeal 'i to Court against a decision of some 
other tribunal 

Before Chamber for Summary Procedure 
Hearing of parties before or after- 
Indications concerning-by each party, in sufi- 

cient time kiefore opening of oral proceedings 
On points of iact when parties not in agreement 
Preliminary objection to jurisdiction (Proceed- 

ings on-) 
REFUSAL to  accept néw document after time speci- 

fied, sce Docz~ments (general): Production of-. 
SERVICE OF NOTICES upon persons other than 

agents, counsel and advocates 
SHORTHAND NOTE OF-taken a t  each hearing 

' 

TRANSLATION OF- 

(See ais0 Doc~tnzents, Ovni proceedings, and Written 
proceedings.) 

EXPERT ENQUIRY O R  OPINION. 
COURT M A Y  CALL FOR-AT A N Y  TlhlE 

PROCEDURE FOR I N S T I T U T I N C  

REPORT OR RECORD TO BE COMMUNICATED T O  

PARTIES 

REQUEST R Y  A PARTY FOR- 

EXPERTS.  
BEFORE CHAMBER FOR SUhlMARY PROCEDURE . 
CORRECTlON O F  REPORT OF EVIDENCE OF- 

EXPERTS fcont.). 
COURT MAY INVITE PARTIES TO CALI-- 
EXAMINATION OF-: 

By agents, counsel and advocates, under the 
control of President 

Otherwise than before Court itself 
Questions pu t  to-by President and by judges 

during hearing . 
INDEMNITIES OF-appearing a t  the instance of the 

Court 
INFORMATION to  be given by each par ty  concern- 

ing-whom it desires to  be heard by the Court 
SERVICE OF NOTICES UPON-t0 GOvernIIlent of 

State concemed 
ÇOLEMN DECLARATION 

TRANSLATION O F  STATEMENTS OF- 

FUNDS O F  COURT, see Court:  Funds 

GENERAL LIST OF CASES. 
CONTENTS OF- 

ORDER OF CASES ready for hearing determined by 
position occupied in- 

PREPARATION OF- 

H. 

HEARING I N  COURT, see Oral firoceedings, and 
Public sittings. 

HOLIDAYS. 
CHRISTMAS AND EASTER-. see J u d i c i d  vacations. 
MEMBERS O F  COURT, see Judicial vacations, and 

Afembers of Ihe Court : Leave. 
PUBLIC HOLIDAYS 

REGISTRAR, see Registrar. 

1. 
INDEMNITIES. 

EXPERTS, see Experts, 
WITNESSES, see Witnesses. 

INFORMATION CONCERNING T H E  WORK OF 
THE COURT given by the Registrar, including 
publication in the Press 

INSTITUTION OF PROCEEDINGS. 
" APPEAL " TO COURT against a decision given by 

some other tribunal (Document instituting-) 
APPLICATION BOR-: 

Communications made by Registrar on receipt 
of- 

Joinder to  original proceedings of separate 
application putting forward a counter-claim 

Kotification, and contents of- 

Signature of original of- 
BEFORE THE CHAMBERS mentioned in Article 26, 

27 and 29 of Statute 
COUNTER-CLAIM I N  CASE SUBMITTED RV APPLICA- 

TION (Conditions for presentation of-) 
DATE OF R E C E ~ P T  of the document bringing the 

case before the Court; date upon which the case 
is entered in the list 

INTERPRETATION OF.JUDGIIIENT (Request for-) 
REQUEST FOR I N T E R I M  MEASURES O F  PROTECTION, 

see Tnlerim mensures o f  protection. 
REVISiON O F  A JUDGMENT (Request for-) 
SPECIAL AGREEMENT: 

Communications made by Registrar on receipt 
of- 

Notification and contents of- 

TNTERIBT MEASURES OF PROTECTION. 
ORAL PROCEEDINGS 

POWER OF COURT TO INDICATE- 
PRESENCE O F  JUDGES " AD HOC " FOR lNDICATION 

OF-, i i  assured by date fixed for hearing 



INTER131 MEASURES O F  PROTECTION (cont . ) .  Rules. 

PRESIDENT'Ç DUTIES; convocation of Court and 
preparatory measures 61 (3 ,  6, 9) 

PRIORITY GIVEX TO REQUEST FOR-+ver al1 other 
cases 46 (1). .61 (2) 

REQUEST F O R  (procedure) 61 (1. 2. 3,  5 )  
REVOCATION OR BIODIBICATION O P  nECISION INDI-  

CATIN* Gr (7. fi) 

IKTERNATIOBAT. LABOUR OFFZCE. 
GOVERNIKG BODY OF-to be consulted as regards 

selection of technical assessors for labour cases 7 (1) 

INTERNATIO-IAL 0RGANISATIONS.PIRECT- 
LY INTERESTEU IN AUVISORY CASES 85  (2) 

INTERPRETATION I N  COURS, see Translations 
(Oral-). 

INTERPRETATION OF A J UDGhIENT 79. 80, 81 

INTERVEBTION. 
nECLAIIATION OF INTIlNTION TO INTERVENE UNDER 

ARTICLE 63 OP STATUTE 66 (2, 3) 
REOUEST BY A STATE in view of legal interest (pro- 

ceedings and decision) 64, 65 
RIGHT OF INTERVENTION in regard t o  construction 

of a convention (proceedings and decision) 66 

J .  

JOIKDER OF APPLICATIONS IXSTITUTIKG 
PROCEEDINGS 

JOINDER OF PRELIi\lINA4RY OBJECTION TO 
MEKITS 

JUDGES (general entries!. 
DISSENTING OPINIONS, Sec that  title. 
MAJORITY OF-, see Ad~tisory apinioss, Judgmenls, 

and lJoting. 
iYAlïiIES OF-PARTICIPATING I N  JrJDGMENT 

PRECEDENCE according to date of election and 
according to  age 
(See also Precedence.) 

QUESTIONS P U T  TO PARTIES BY-DURING THE 

HEARINGS 

QUESTIONS PUT TO WITNESSES AND EXPERTS BY- 

~ u o ~ u n r .  see Court. (See also Judges ad hoc, and 
Metnbers of the C0ur.t.) 

SEATS OF- (order} 
SEPARATE O R  l N D I V I U u ~ i L  OPINION EMRODYINC 

DISSENT, see Dissenling opinions. 
SOLEMN DECLARATION, see that  title. 
STATEMENT OF OPINIONS BY-at private delibera- 

tions of Court 

JUDGES " AD HOC ". 
APPOINTMEKT OF-: 

Advisory proceedings (question relating to an  
existing dispute) 

Chambers mentioned in Articles 26, 27 and 29 of 
the Statute 

Communication of notifications concerning 
nomination to  other parties 

General provisions 
Parties in the same interest t o  be reckoned as 

one party only for purposes of- 
Procedure in event of doubt or objection aris- 

ing after communication of notificati0.n~ re 
nomination 

c o i j v o c ~ r ~ o x  for indication of interim measures 
of protection 

PRECEDENCE after members of Court according t o  
age 
(See also Precedence.) 

QUORUAM OF COURT DOES NOT 1NCLUDE.- 
SOLEMN DECLARATION under Article 2 0  of Statute 

JUDGES; MEMBERS O F  COURT, see Members O /  

the Court. 

J UDGMENTS. 
ADOPTION OF DECISION BY A MAJORITY O F  JUDGES 
COMMUNICATION 'OP-BY REGISTRAR 

CONTENTS OF- 
DATE UPON WHICH-REGAKDED AS TAKIPjG EFFECT 

JUDGMENTS (cont.) . 
DECISION ON APPLICATION TO IKTERVENE under 

Article 6 2  of Statute to  be given in form of 
judgment 

DELIBERATIONS UPON- 

DELIVERY OF-, see ",Read in open Court " belo~v. 
DISSENT FROM-, Tee Dissenting opinions. 
INTERPRETATION OF-: 

By full Court or by  one of the Chambers 
Decision on requests for interpretation in form 

of a judgrnent 
Request for-, and proceedings 

NAMRÇ OF JUDGES having taken part in decisicin 
ORIGINAL, SIGNED AND SEALED COPY 

PREVIOUS COMPLT,ANCE WITH THE JvDGhIENT 

conccrning which request for revision has been 
made 

PUBLICATION OF- 
READ I N  OPEN COURT 

REVISION OF- : 
By full Court or by one oi  the Chambers 
Conditions in which an  application is admissibie, 

and proceedings 
Decision on requests for-in form of a judgment 

SPECIAL CHAMBERS AND CHAMBER FOR S U M M A R Y  

PROCEDURE 

JUDICIAL VACATIONS 

JUDICIAI, YEAR 

JURISDICTION O F  COURT. 
APPLICATION INSTITUTING PROCEEDINGS must 

specify the provision concerning-- 
COUNTER-CLAIM in respect of an  application to  be 

within- 
DECLARATION OF ACCEPTANCE provided for in Re- 

solution of Council L. of N. of 17.v.22 (States 
non-Members L. of N.) 

DISPUTE CONCERNING- 

PRELIMINARY OBJECTIONS TC+- (procrdure, deci- 
sion, or joinder to merits of case) 
(See also Prel i~ninary objectro~zs.) 

LABOUR CASES (Conditions for heanng and deter- 
mination of-) 70, 71, 7 3  
(Soe a!so Chambers of the Court.) 

LANGUAGES USED A T  COURT. 
AGREEMENT FOR CONDUCT O F  CASE I N  OWE ONLY 

O F  OFFICIAL- 39 (1) 
AUTHORISATIOK TO USE L A N G U A G E  OTHER THAN 

FRENCH OR ENGI.ISH 39 (3). 58 (2  
OFFICIAL LANGUAGES T O  BE FREWCI3 A N D  ENGLISH 39 (2) 

LEAGUE OF NATlONS I 
COUNCIL : 

Resolution of BIav 17th. 1022 (declaration of 
acceptance of jirisdiction of cour t  by non- 
Members 1,. of N.) 

COVENANT; Article 14 
M E l l B E R S  OF-: 

Notifications made ta- (inter d i a )  

SECRETARY-GENERAL : 
Communication of text of advisory opinion t+- 
Forma1 notification of dismissal of a rnember of 

Court to- 
STATES NON-MEMBERS OF-, see States non-Mem- 

bers, etc. 

LEAVE, see judiciril Vacations. Mewbers O/ the 
Court:  Leave, and Registvar: Holiday. 

MEETINGS OF THE 'COURT, see Coztut: Private 
deliberations; id., Sittings. (See aïs0 Oral pvoceed- 
zngs, and Public 1it:ings.) 

NEaIRERS O F  T H E  COURT. 
ATTENDANCE: 

/ Inability to  attend; reasons 
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MEBlBERS OF THE COURT (cont.). Rulcs. 

CONVOCATION (Urgent-) : 
During judicial vacations 2 5  (3) 
For interim measures of protection 53 (3. 6, 9) 

nrs~issni .  OF-; procedure 6 
ELECTION : 

To replace a member deceased or resiçned before 
term of office expired I 

ILLNESS. see " Attendance " above. 
LEAVE FOR-whose homes are more than five days' 

journey from The Hague (long leave) 26 
NUMBER OF- . 

(See COUY~ : Composition, -and " Quorum " 
below.) 

PERIOD OF APPOINTMENT, see " Term of office " 
below. 

PERMANENTLY AT DISPOSAL OF COURT 

PLACES cEDED ~ y - e i e c t e d  t0  one of the Chambers 
of Court, to judges of nationality of parties to a 
case 

PRECRDENCE according to date of election and 
according to age 
(See also Precedenre, etc.) 

PRESENCE OF-. see " Attendance " and Convo- 
cation " above, 

QUORUM OF- + 

REPLACEMENT OF-, see " Term of office " below. 
(See aIso " Election " above.) 

SENIOR MEMBER: 
Discharge of duties of President by-in absence 

of President and Vice-President 
SOLEMN DECLARATION , 
TERN OF OFFICE: 

After election to replace a member whose term 
has not expired, and date of commencement 

Completion of case begun before the expiration 
of- 

Statutory period of-, and date of comrnence- 
ment 

MEMORIAL, see Wrilten proceedings. 

MINUTES OF MEETINGS. 
PRIVATE DELIBERATIONS UPON JUDGAIENTS A N D  

ADVISORY OPINIONS 

PUBLIC HEARINGS: 
Contents 
Printing and publication of- 
Shorthand note of oral proceedings to be ap- 

pended to minutes of- 
REGISTRAR RESPONSIBLE FOR DRAWING UP- 

N. 

NATIONAL JUDGES, see Judges ad hoc. 

YATIONALITY OF PRESIDENT (IN OFFICE). 
see President. 

0. 

OFFICIAL DOMICILE OF AN AGEN,T, see 
Agmts, etc.: Address (Permanent-). etc. 

OFFICIAI. LANGUAGES OF COURT, see Lan- 
grrages. 

OPINIONS GIVEN BY THE COURT, see ddweiisory 
opinions. 

ORAT. PROCEEDINGS. 
ADJOURNMENT OF- 

C A S E  READY FOR HEARING 

CHANBER FOR SUMMARY PROCEDURE, and right of 
Chamber to cal1 for verbal explanations 

CONTROL OF HEARING BY ACTING PRESIDENT 

DATE OF COMMENCEMENT 
CENERAL REGULATIONS FOR- 

INDICATIONS E Y  EACK PARTY concerning oral evi- 
dence to be produced, in sufficient time before 
opening of- 

INTERIM MEASURES OF PROTECTION (Re-) 
INTERPRETATION O F  A JUDGMENT (Re-) 
INTERVENTION UNDER ARTICLE 62 O F  STATUTE 

(Application ve-) 
INTERVENTION UNDER ARTICLE 65 OF STATUTE 

(Re-) 

ORAL PROCEEDIXGS (coril.). 
 INUT UT ES OF HEARINGS, set Minules of meetings. 
ON PRELIMlNARY OBJECTION TO JURISDICTION 

ORDER FOR HEARING OF PARTIES and for produc- 
tion of evidence 

ORDER OF HEARING CASES; general rule and excep- 
tions 

ORDER OF SPEAKING as between agents, counsel or 
advocates 

POSTPONEMENT OF- 
PREVIOUS TO A N  ARRANGEMENT BY THE COURT for 

an enquiry or expert .report 
PRIORITY GRANTED over other cases in special cir- 

cumstances 
PRODUCTION OF NEW DOCUMENTS after end of 

written procedure 
QUESTIONS PUT TO PARTIES DURING HEARING 

QUESTIONS PUT TO WITNESSES A ~ D  EXPERTS 
REFUSAL OF CONSENT by a party to production of 

new document by other party after termination 
of written proceedings 

SHORTHANU NOTE OF-including evidence 
SPEECHES, STATEMENTS AND DECLARATIONS: 

By agents, counsel or advocates 
Correction and revision of reports of-under 

the supervision of Court . 
Translation of- , 

ORAL TRANSLATION, see Translallons (Oral-). 

ORDER O F  SPEAKING, see Oral proc~edings. 

ORDERS OF COURT. 
E N Q U I R Y  OR EXPERT REPORT 
FOR CONDUCT OF THE CASE 

PUBLlCATION OF- 
RECORDING SETTLEMENT or discontinuance of pro- 

ceedings i n  a case 

PARTIES I N  CASES REFORE THE CKAMBER 
FOR SUMMARY PROCEDURE: agreement to 
dispense with oial proceedings 

PARTIES IN CASES BEFORE THE COURT. 
AGREEMENT BETWEEN-: 

Adjournment of a case 
Language in which proceedings shall be con- 

ducted 
Order of speaking as between agents, counsel or 

advocates 
Proposals for modifications or additions regard- 

ing rules for procedure in a case 
Settlernent or discontinuance of a dispute 
To refer a case to  one of Chambers mentioned 

in Articles 26, 27 and 29 of Statute 
Written proceedings and time-limits 

CONSENT, OR REFGSAL OF CONSENT, to production 
of new document after termination of written 
proceedings 

DlPLOMATIC REPRESENTATIVE O F  A PARTY AT T U E  

HAGUE; signature of application instituting 
proceedings 

QUEST~ONS PUT ~ o 4 u r i n g  hearing, and replies 
REPRESENTATION OF-, see Agents, etc. 
STATEMENT as to  who are-in the judgment 
STATES OR MEMBEXS OF L. OF N. ONLY CAN BE-, 

and conditions 
S U B M I ~ S ~ O N S  OF-, see Submissions, etc. 
v i ~ w s  or-with regard to questions connected 

with procedure, to be ascertained 

PARTIES IN THE SAME INTEREST, see Judges 
ad hoc: Appointment. 

PERMANENT COURT OF INTERNATIONAL 
JUSTICE, see Court. 

POSTPONEMENT OF HEARINGS, see Oral Pro- 
ceedings : Postponement. 

PRECEDENCE OF MEMBERS O F  COURT AND 
OF JUDGES " AD HOC ". 
ACCORDING TO DATE OF ELECTION, and according 

to age 
FOR MAKING ÇOLEMN DECLARATION a\ public inau- 

gural sitting held after new election of whole 
Court 



PRECEDENCE OF MEMBERS OF COURT AND 
OF JUDGES " AD HOC " (cont.).  
INVERSE ORDER OF-for voting in private deliber- 

ations 

PREI.TMIXAKY OBJECTION TO JURISDIC- 
TION OF COURT. 
CONTENTS OF- 

DECISION ON-OR JOINDER OF-to merits of case 
PROCEEDINGS (Written and oral-) 

PRESIDENCY (Discharge of duties of-) 
(See also President : lluties of-.) 

PRESIDENT OF THE CHABlRER FOR SUM- 
MARY PROCEDURE. see Charnber fov Szdwmary 
Procedure 

PRESIDENT OF THE COURT. 
ACTING: 

May not be a national of one of parties to a case 
(See also Membevs O/ the Court : Senior member, 

and Vice-Pvesident.) 
COMPLETION OF CASES begun during his preceding 

term of office as judge 
(See also " Term of office " below.) 

CORRECTION OF A SLIP OR ERROR in a document by 
leave of- 

DUTIES 
Adjournment of case (Procedure on request 

for-in event of agreement between the par- 
ries, or otherwise) 

Communication of request for reference of a 
case to one of the Chambers 

Control of hearings of the Court by acting Pre- 
sident 

Convocation of judges ad hoc for indication of 
interim measures in certain circumstances 

Convocation of members of the Court 

Convocation of the Chambers mentioned in 
Articles 26, 27 and 29 of the Statute 

Dates and hours of sittings of full Court, and of 
first sitting of a Chamber fmed by President 

Direction of worlr and administration of the 
Court 

Discharge a t  seat of Court 
Discharge of-ahen President himself is unable 

to fulfil thern, or is absent or not yet appointed 
hreasures to be taken in regard to request for 

indication of interim measures of protection 
Presides a t  meetings of full Court 
Presides ex oficio over any Chamber of which 

he may be elected as a member 
Re selection of technical assessors to be appoint- 

ed by Court 
Takes necessary steps to  ensure application 

of Statute, Article 31 (4), in cases before 
one of the Chambers 

Time-limits in connection with procedure for 
appointment of judge ad hoc Sxed by President 

ELECTION OF- 
ELECTION OF SUCCESSOR TO-for an unexpired por- 

tion of his term of office 
FORMER- (retention of functions t o  finish a case 

begun before the expiration of his term of 
office) : 
After election of a new President within the 

period of rnembers' term of office 
After neur election of the whols Court 

GENERAL LIST OF CASES prepared and kept subject 
to authority of- 

INFORMAT~ON GIVEN TO-by members of the Court 
concerning non-attendance 

LONG LEAVE not to be taken by-at same time as 
by Vice-President 

NATIONALITY OF- (hands over functions when a 
national of one of parties to a case) 

POWERS EXERCISED ~y-if Court is not s;tting 

Rulcs. 

SUBJECT INDEX TO 

PRESIDENT OF THE COURT (cont.).  
RELINQUISHMENT OP PUNCTIONS: 

For cornpletion of a case begun previously to 
his election as President 

When a national of one of parties to a case 
RESIDENCE 4 T  SEAT OF COURT 

SIGNATURE BY-: 
Advisory opinion 

TERY OF OFFICE : 
Election for three years 
Provision in event of his ceasing to belong to 

Court before expiration of normal- 
Retention of functions in resp~ct  of cases begun 

before the expiration of- 

PRESIDENTS OF THE SPECIAL CHA&TBERS, 
çee Chambers of the Couri. 

PRESS (Information given to-by Registrar) 

PRINTING. 
DOCUMENTS, see Documenls (generai), and Wviflen 

proceedinp. . 
JUDGMENTS, ADVISORY OPINIONS AND ORDERS, see 

Publicafions. 

PRIORITY G R A ~ T E D  TO A CASE, see C a s ~ s :  
Order of hearing. 

PRIVATE DELIBERATIONÇ OF COURT; sce 
C021~1. 

PROCEDUKE. 
ORAL-, see Oral proceedings. 

, WRITTEX-, see Wrilten proceedings. 

PROCEDUKE REFORE THE COURT. see Court : 
Procedure. 
(See also Advisory procedure, and Contentious pro- 

cedtire.) 

PROOFS. see Docu~nents, and Evidence. 

PROVISIONAL I1IEASURES OF PROTECTION, 
see Intevinz measerres. 

PUB1,IC HOLIDAYS. see Holidays. 

PunLIc SITTINGS. 
ADVISORY OPINlONS READ AT- 
CHAMBERS referred to in Articles 26, 27 and 29 of 

Statute 
DATE AND HOUR OF-published in the Press 
INAUGURAL SITTING held after new election of 

whole Court 
JUDCYENTS READ AT- 

SOLEMN DECLARATION M A D E  AT-: 

By experts 
By members of Court 
By  technical assessors 
Interpreters provided by a party 
Judges ad hoc 
Special sitting after election or nomination of 

a judge, for purpose of- 
Witnesses 

(See also Oral pvoceedings.) 

PUBLICATIONS OF COURT (collection of judg- 
rnents, advisory opinions and orders) 

QUESTIONS P U T  DURING THE ORAL PRO- 
CEDURE, see Oral Proceedings. 

QUORUM, see Court, Judges ad hoc. and Members 
of the Cowrt. 

REGISTRAR OF THE COURT. 
APPOINTMENT 

DEPUTY- (appointment, solemn declaration, sub- 
stitute ior-, and duties of-) 

DUTIES OF-: 

Arrangements for oral translation of speeches 
and statements before the Court. and of evid- 
ence of witnesses and experts appearing a t  
the instance of the Court 

THE RU1 

Rulcs. 
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REGISTRAR O F  THE COURT (cont . ) .  
DUTIES O F - ( C O ~ ~ ~ . )  : 

Communications and notifications re procedure 
to he made by or through Registrar 

SOLEMN DECLARATION (cont . ] .  
INTERPRETERÇ PROVXDED BY A PARTY 

JUDGES '' A D  HOC " 

MEMBERS OF COURT 

OFFICIALS O F  THE REGISTRY 

REGISTRAR AND DEPUTY-REGISTRAR 
. WITNESÇES 

SPECIAL AGREEMENT FOR ARBITRATION, 
see Tndilulion of proceedings. 

SPECIAL CHAMBERS, see Chambers o j  the Courl. 

STAFF OF T H E  REGISTRY, see Registry. 

STATES MEbIBERS OF L. O F  N., see League of 
hrations : firembers of-. . 

STATES NON-MEMBERS OF L. OF N. 
DECLARATION O F  ACCEPTANCE O F  JURISDICTION O F  

COURT under Resolution Council L. of N.  of 
I 7.v.22 

NonmcATroxs and communications made to-by 
Registrar 

Formal notification of dismissal of member of 
Court to Secretary-General L. of N. 

General List of cases prepared and kept up to 
date 

Minutes of meetings (Responsibility for drawing 
UPT) 

Printing and publication ot judgments, advisory 
opinions and orders (Responsibility for-) 

Relations with Press and publication of inform- 
ation concerning public sittings 

Reply to enquiries concerning work of Court 
Responsibility for working of Registry 
Supervision of shorthand note of oral proceed- 

ings 
BLECTION OF- 

HOLIDAY OF- 

NOMINATION OF CANDIDATES for election as-and 
qualifications 

PRESENCE OF-, or his substitute, a t  al1 public or 
private sittings of full Court, of Special Cham- 
bers and of Chamber for Summary Procedure 

RE-ELECTION 
SEALS AND STAMPS O F  COURT IN TYE CUSTODY OF- 

SIGNATURE BY-: 

Advisory opinion 
SOLEMN DECLARATION 
SUBSTITUTE FOR-in case both he and the  Deputy- 

Registrar unable to  be present 
TERM O F  OFFICE 

36, R. Annex 

SURMISSIONS OF PARTIES to be contained in 
the judgment 

SUMMARY PROCEDURE, see Chamber for Sum- 
naary Procedure. - 

TECHNICAI- ASSESSORS, see Assessors. 
TWIRD YlRTIES (States acting as-), see Inter- 

veniion. 

TIME-1,IMZTS. 
APPLICATION TO INTERVENE under Article 62 

of Statute 
FOR '' APPEALB " 

FOR RECEIPT OF WRITTEN EVIDENCE BI' COURT 

NOTIFICATIONS concerning appointment of judges 
ad hoc 

PRELIMINARY OBJECTION (Filing of-) - 
REQUBST FOR APPOINTMENT O F  TECHNICAL ASSBS- 

SORS under ArticIe 27 (2 )  of Statute 
WRITTEN PROCEEDINGS : 

Contentious procedure : 
Expiration 

REGISTRATION O F  COMMUNICATIONS, NO- 
TIFICATIONS AND DOCUMENTS 

REGISTRY. 
APPOINTMENT OF OFFICIALS OF- 
INSTRUCTIONS FOR- 
ORGANISATION OF- 

REGULATIONS FOR THE STAFF OF- 

SOLEMN DECLARATION BY OFFICIALS OF- 

Extension 
Fixing 

Interpretation of a judgment ; observations on 
tlie application 

Intervention under Article 62 of Statute 
Intervention under Article 63 of Statute 
Prelirninary objection (Observations and sub- 

missions on-and further proceedings) 
Revision of a judgment; observations on the 

application 
Statement by respondent party on notice of dis- 

continuance of proceedings by applicant 

RE JOINDER, see Wrilten proceedings. 

REMOVAL OF CASES FKOM GENERAL LIST, 
see Cases:  Settlement and discontinuance. 

REPLI', see Wriiien proceedings. 
REQUEST FOR INTERIM BIEASURES O F  PRO- 

TECTION, see Inierim measîrres. 
REVISION OF A JUDGMENT, see Jzsdgrnents. 

RULES OF COURT; text adopted I 1.111.36 repeaIs 
previous texts of- 

TRANSIT AND CO3,IMUNICATIONS CASES 
(Conditions for hearing atid deterniination of-). 
(See also Chambers of the Court.) 

RULES OF PROCEDURE. 
FOR CHAMBER OF SUMMARY PROCEDURE 

FOR SPECIAL CH.4MBER.S OF THE COURT 
TRANSLATION (Oral-). 

EVlDENCE O F  WITNESSRS AND EXPERTS 

FROM L4NGUAGLS OTHER THAN FRENCH OR ENG- 
LISH into one of official Ianguages 

FROM ONE OFFICIAL LANGUAGE TO THE OTHER 

SOLEMN RECLARATION BY INTERPRETERS provided 
by a party SEALS AND STAMPS OF COUKT (custody) 

TREATY (Construction of-), see Conventions. SEATIIYG ARRANGEMENTS (Order of-for 
judges) 

SESSION (Court shall remain permanently in-) 

SETTLEMENT ANI) DISCONTINUANCE OF 
CASES, see Cases. 

SITTINGS, see Chnnzbers, and Coz~rt .  
(See atso Oral proceedings, and Public siltings.) 

SOI.EMN DEC1,ARATION. 
ASSESSORS (Technical-) 
EXPERTS 

VACATIONS, see Jzldicial vacations, and dfembers  
of the Cowrt : I.eave for-, 

VERBATIM REPORT, see Oral proceediag~ : Short- 
hand note of-, etc. 

VICE-PRESIDENT OF THE COURT. 
DISCHARGE OF DUTIRS OP PRESIDEIIT BY- 
ELECTION OB- 
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VICE-PRESIDENT O F  THE COURT (CO+.) .  

ELECTION OF SUCCESSOR TO-for an unexpired por- 
tion of his term of office 

FORMER- (Discharge of duties of former President 
by-in certain circurnstances) 

LOKG L E A V ~  not to be taken by-at same time as 
by President 

NATIONALITY OF- (hands over functions as acting 
President if a national of one of the parties) 

PRESIDES '' E X  OFFIClO " OVER ANY CHAMBER of 
which he may be elected a mernber and of which 
President of Court is not a member 

SEAT ON TUE RiGHT O F  THE PRESIDENT 

SENIOR MEMBER OF COURT to act as substitute for 
President and-if bot11 unable to be present 

T E R M  OF OFFICE: 

Election for three years 
Provision in event of his ceasing to belong to 

Court before expiration of normal- 

VOTING. 
ABSOLUTE MAJORITY OF VOTES REQUIRED 

DECISION BY YAJORITY 

P R I V A T E  DBLIBERATIONS: 
Administrative matters 
Judgrnents and advisory opinions 

Procedure for submission of a question for- 
5RCRET BALLOT 

U , ~ A ~ * . I M O U ~  VOTE required for dismissal of a mem- 
ber of Court 

WITHDRAWAL OF CASES, see Cases : Settlement 
and discontinuance. 

WITNESSES. 
BEFORE CKAMBER FOR SUalMARY PROCEDURE 

CORRECTION OF REPORT O F  EVIDENCE OF- 

COURT 3CAi' INVITE PARTIES T 0  CALL- 
E X A M I N A T I O N  OF-: 

By agents, counsel or advocates. under the con- 
trol of the President 

Otherwise than before the Court itself 
Questions put to witnesses by President and by 

judges during hearing 

iVITNESSES (cont.) . 
INDEMNITIES OF-appearing at  the instance of the 

Court 
INFORMATION to be given by  each party concern- 

ing-whom it desires to be heard by Court 
SERVICE OF NOTICES UPON-t0 Goverriment of 

State concerned 
SOLEMN DECLARATION , 

TRAKSLATION O F  EVIDENCE OF- 

WRITTFX PROCEEDINGS. 
AnnrTrorrAL COPIES to be supplier1 at reqiiest of 

President 
CASE SURMITTED BY APPLICATION 
CASE SUBMITTED BI' SPECIhL AGREBMENT 

CERTIFIED C O P Y  O P  O R I G I N A L  

CIIAhlBER FOR S U M M A R Y  PROCEDURE 

COMhtUNICATION OF-: 
Chamber for Summary Procediire 
General regulations (contentious procedure) 

lntervening party under Article 63 of Statute 
To Governments not parties to a case (Decision 

concerning-) 
TO public (Authorisation for documents in a 

particular case to be made accessible to-) 
CORRECTION OF A SLIP OR ERROR 

COUNTER-NEMORIAL (presentation and contents) 
DATE OP F lL lNG 

(See also Dale of receipt O/  documents.) 
DOCUB~ENTS IK SUPPORT OF-, see Documents. 
FOR INTERPRETATION OF A JUUGMENT 

F O R  INTERVENTION UNDER ARTICLE 6 2  OP STATUTE 

FOR INTERVENTION UNDER ARTICLE 63 OF STATUTE 

FORM AND ORDER OF-; general regulations for 
contentious procedure . 

LANGUAGE USED FOR- 
MEMORIAL (presentation and contents) 

NUMBER OF COPIES REQUIRED (Normal and excep- 
tional-) 

PRELIMINARY OBJECTION T O  JURISDICTION 
PRINTING OF- 
R E J O l N D E R  

REPLY 

R E V I S I O N  OF A JUDGMENT 

TIME-L~MITS, , see that title. 
TRAKSLATION O F  D O C U M E N T S  OF- 
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INDEX TO THE MINUTES CONCERNING THE PREPARATION 
AND THE REVISION OF THE RULES 

(1922-1931). l 

EXPLANATORY NOTE 

s'lz regard to the dates givcn in the third c o l ~ c ~ n n :  

1922 refers to  \'olurne Series D, No. 2. 

1926 ,. ., ,, , ,, , Addendum t o  No. 2. 
1927 ,, ,, ,, Serics E, No. 4.  
1931 ., ,, ,, Series D, Second Addendum to  No. 2. 

ArticIe Previous 
now in force number(s) Volume Pages 

Para.  2. m 

5 
2 (4)  * 

Article 3. ' 

5 (2) 

Para. 1. m 

Para. 2. ~ o b  
5 (3) 
4 (2; +) 

Article 4. 
I o a  (1) 
5 (1) 

4 (1) 
Article 5. 6 .  

Para. 1. * 
6 (1) 

10  (1) 
Para.  2. 6 (2) 

Artlcle 6. 
I I  

* 

#Article 7, t 

7 bis 
6 

Para.  3. 7 bis (4) 
35 (3, 5) 
,* (4) 
,P (5) 
,? (4) 

Article 8. 6 bzs 
Article 9. * 

Preamble. 1922 106, 167 
1926 14 

Article 1 .  1922 168 
1926 14 

Article 2. 1922 1x0  
3 1 x 1  
,, 158-169, 170 

1926 14-17? 44, 231 
1931 19. 47, 48, 52, 83, 85, 

131, 132, 133, 146. 
'53 

1922 13 
,, I I I  

1931 131 
1922 97 

,, 176-177 
1926 22-34, 231 
1922 119 
1922 118-119 
,, 176-177 

1926 22-34 
1922 20-21 

,, 116 .. 174-177 
1926 22-24, 231 
1922 I I I  

,, 182 
,, 231 

1922 13 
,, I I I  

,, 182 
1922 I I I ,  164 
ig2Z 50-51 
, 121-I22 

3 .  174-175 
3 ,  176 

1922 34-38> 40-42 
,, 112-114 
., '77 

1922 113-114 
8 134-135 
, 198-zoo 
,, 222-224 

1926 233 
1922 204 ' 
1922 4-5 .. 128. 170 

,, 173-174, r8r-182 
1926 33-38 
1931 135-136, 144, 179- 
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